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John |I. Stewart, Jr. argued the cause for petitioner Nation-

al Association of Broadcasters. Jacqueline E. Davis, Jessica
R Herrera and Henry L. Baumann were on brief.

Barry H Cottfried argued the cause for petitioner Devo-
tional aimants. difford M Harrington, John H Mdlen
Jr., CGeorge R Gange, Il, Richard M Canpanelli and W
Thad Adans, |11, were on brief.

Bruce G Forrest, Attorney, United States Departnent of
Justice, argued the cause for the respondents. Frank W
Hunger, Assistant Attorney Ceneral, and WIlliam G Kanter
Attorney, United States Departnment of Justice, were on the
brief.

Tinmothy C. Hester argued the cause for intervenors Cana-
dian Caimants, et al. Mchele J. Wods, L. Kendall Satter-
field and Victor J. Cosentino were on brief.

Ronal d A. Schechter argued the cause for am cus curiae
Joint Sports Claimants. Robert Alan Garrett, Philip R
Hochberg and Judith Jurin Seno were on brief.

Before: G nsburg, Henderson and Randol ph, G rcuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, Circuit Judge: A cable televi-
sion system must pay royalty fees to the Register of Copy-
rights (Register) in exchange for the privilege of retransmt-
ting to its subscribers certain copyrighted programm ng. See
17 U.S.C. s 111(d). The Librarian of Congress (Librarian)
then distributes the collected royalties to the copyright own-
ers. I1d. s 111(d)(4). |In Phase | of the distribution process,
royalties are apportioned anong ei ght classes of claimants.
See Distribution of 1990, 1991 and 1992 Cabl e Royalties, 61
Fed. Reg. 55,653, 55,655 (1996) (hereinafter Librarian Deci-
sion). In Phase Il awards are nmade to individual copyright
owners within each of the classes. 1d. |If at either stage a
controversy arises regarding the appropriate disposition of al
or a portion of the royalties, the Librarian convenes a Copy-
right Arbitration Royalty Panel to propose a settlenent. See
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17 U.S.C. s 111(d)(4)(B); Mjority Report of the Copyright
Arbitration Royalty Panel (5/31/96) (hereinafter Panel Re-
port). The panel's proposal is then forwarded to the Librari-
an, who, on the reconmendati on of the Register, adopts it or
rejects it (in whole or in part) and distributes the disputed
royalties accordingly. 17 U.S.C s 802(f).

Each of the petitioners here is a disappointed class claim
ant challenging the Librarian's Phase | distribution of royal -
ties collected for the years 1990, 1991 and 1992. Because our
review of the Librarian's decision is linmted, and because on
our limted review none of the petitioners has established a
basis to alter or nodify its royalty award, we reject their
chal | enges and affirmthe Librarian

. BACKGROUND

In 1974 the Supreme Court ruled that a cable tel evision
system s retransm ssi on of non-network copyrighted pro-
graming to markets distant fromthose to which it was
originally broadcast was not a "perfornmance"” under the Copy-
right Act of 1909, 17 U.S.C. ss 1 et seq., (hereinafter 1909
Act) and therefore an action for copyright infringenent did
not |lie against the cable system See Tel epronpter Corp. V.
CBS, 415 U. S. 394 (1974); «cf. Fortnightly Corp. v. United
Artists Television, Inc., 392 U S 390 (1968) (retransm ssion of
non- networ k copyrighted programmng to | ocal markets did
not give rise to infringenment liability under 1909 Act). Wile
it recognized the adverse effect the retransm ssions coul d
have on copyright owners, the Supreme Court concluded that
"[d]etail ed regulation of these relationships [between cable
operators and copyright owners], and any ultimate resolution
of the many sensitive and inportant problens in this field,
must be left to Congress.” Telepronpter, 415 U. S. at 414;
accord Fortnightly, 390 U S. at 401 ("W have been invited
. to render a conprom se decision in this case that woul d,
it is said, accommpdate the various conpeting considerations
of copyright, comunications, and antitrust policy. W de-
cline the invitation. That job is for Congress.").
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A. The Evolving Statutory Franework

In response to the Fortnightly and Tel epronpter deci sions,
and having struggled with the matter since 1965, the N nety-
Fourth Congress enacted legislation to address the retrans-
m ssion royalty problem See The Copyright Act of 1976,
Pub. L. No. 94-553 (codified as anended at 17 U S.C. ss 101
et seq.) (hereinafter 1976 Act); see also H R Rep. No.
94-1476, at 89 (1976) ("The difficult problem of determ ning
the copyright liability of cable television systens has been
before the Congress since 1965.") (hereinafter 1976 House
Report). The 1976 Act pernitted recovery of royalties for
non-network progranmng retransmtted to distant narkets
but not for other types of retransmtted progranm ng:

The Conmittee determned ... that there was no evi-

dence that the retransm ssion of "local" broadcast signals
[to the sane markets served by the | ocal broadcasters]
threatens the existing market for copyright program
owners. Simlarly, the retransm ssion of network pro-
gramm ng, including network programm ng which is
broadcast in "distant"” narkets, does not injure the copy-
right owner. The copyright owner contracts with the
network on the basis of his programm ng reaching al

mar ket s served by the network and i s conpensated

accordi ngly.

By contrast, their [sic] transm ssion of distant non-
networ k progranmm ng by cabl e systens causes danmage
to the copyright owner by distributing the programin an
area beyond which it has been |licensed. Such retrans-
m ssion adversely affects the ability of the copyright
owner to exploit the work in the distant market. It is
al so of direct benefit to the cable system by enhancing its
ability to attract subscribers and increase revenues. For
t hese reasons, the Conmittee has concl uded that the
copyright liability of cable tel evision systenms under the
conmpul sory license should be limted to the retransm s-
sion of distant non-network progranmm ng.

1976 House Report at 90; accord National Ass'n of Broad-
casters v. Copyright Royalty Tribunal, 675 F.2d 367, 373
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(D.C. CGr. 1982) ("The Act therefore was not intended to
conpensat e network broadcasts or even | ocal broadcasters
whose prograns are retransmtted locally by a cable system
in the same area.") (hereinafter NAB |1); Christian Broad-
casting Network, Inc. v. Copyright Royalty Tribunal, 720
F.2d 1295, 1303 (D.C. Gr. 1983) (simlar) (hereinafter CBN)

Because the Congress believed "that it would be inpracti-
cal and unduly burdensonme to require every cable systemto
negotiate with every copyright owner whose work was trans-
mtted by a cable system " 1976 House Report at 89, it
established a centralized process for the collection and pay-
ment of royalties. See National Broadcasting Co. v. Copy-
right Royalty Tribunal, 848 F.2d 1289, 1291 (D.C. Gr. 1988)
("The purpose of this regulatory structure is to facilitate the
expl oitation of copyrighted materials by renoving the prohibi-
tive transaction costs that would attend direct negotiations
bet ween cabl e operators and copyright holders, while at the
same time assuring copyright hol ders conpensation for the
use of their property."”) (hereinafter NBC). To adm nister
t he process, the Congress established the Copyright Royalty
Tribunal (Tribunal) and authorized it to periodically adjust
royalty rates and distribute collected royalties. See 17 U S.C
ss 111(d), 801-810 (1976).

Under the 1976 Act, if claimants could not agree on the
proper distribution of collected royalties, the Tribunal de-
clared a controversy as to the portion of royalties in dispute
and conducted hearings to determ ne the appropriate appor-
tionment of the funds. 1d. s 804(d)-(e). The Tribunal had
one year to conplete its proceedings, id. s 804(e), and in its
final determination it was to "state in detail the criteria that
the Tribunal determined to be applicable to the particul ar
proceedi ng, the various facts that it found relevant to its
determ nation in that proceeding, and the specific reasons for
its determination,” id. s 803(b).

The Congress did not, however, prescribe the criteria or
procedures according to which the Tribunal should assess a
claimfor royalties:
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The Conmittee recogni zes that the bill does not in-
clude specific provisions to guide the Copyright Royalty
[Tribunal] in determ ning the appropriate division anong
conpeting copyright owners of the royalty fees collected
fromcabl e systens under Section 111. The Conmittee
concluded that it would not be appropriate to specify
particular, limting standards for distribution. Rather
the Conmttee believes that the Copyright Royalty [Tri-
bunal ] shoul d consider all pertinent data and consi der-
ations presented by the claimnts.

1976 House Report at 97. Accordingly, the Tribunal devel -
oped three primary criteria--"[1] the harm caused to copy-

right owners by secondary transni ssions of copyrighted
wor ks by cable systens, [2] the benefit derived by cable
systens fromthe secondary transm ssions of certain copy-

righted works, and [3] the marketplace val ue of the works

transmtted,” NAB |, 675 F.2d at 373--and two secondary

criteria--"[4][the] quality of copyrighted program materi al
and [5] time-related considerations,” id.--to assess each par-

ty's clains.

The 1976 Act also provided for judicial review of the

Tribunal's distribution decisions:

Any final decision of the Tribunal in a proceeding
under section 801(b) may be appealed to the United
States Court of Appeals, within thirty days after its
publication in the Federal Register, by an aggrieved
party. The judicial review of the decision shall be had,

accordance with chapter 7 of title 5 on the basis of the
record before the Tribunal. No court shall have jurisdic-

tion to review a final decision of the Tribunal except as
provided in this section.

17 U.S.C. s 810 (1976). Pursuant to this provision, this Court
was called on to review the Tribunal's distribution of
m ssion royalties for four of the first five years they were
collected. See NAB I, 675 F.2d at 377-85 (challenges to
Tribunal's distribution of 1978 royalties); CBN, 720 F.2d at
1305-19 (challenges to Tribunal's distribution of 1979 royal -
ties); National Ass'n of Broadcasters v. Copyright Royalty
Tribunal, 772 F.2d 922 (D.C. Gr. 1985) (challenges to Tri bu-

retrans-

in
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nal's distribution of 1979, 1980 and 1982 royalties) (hereinaf-
ter NAB I1).

As tine passed, however, there was insufficient work to
justify the existence of a permanent body and therefore, sone
seventeen years after its creation, the Congress abolished the
Tri bunal and transferred nost of its functions to an ad hoc
Copyright Arbitration Royalty Panel. See The Copyri ght
Royalty Tribunal Reform Act of 1993, Pub. L. No. 103-198
(codified in relevant part, as anmended, at 17 U S.C. ss 801-
803) (hereinafter 1993 Act). In so doing, the House Comit-
tee responsible for the |egislation reasoned that

ad hoc arbitration panels are better suited to handle the
functions currently handled by the Tribunal. The expe-
rience with arbitration under the Section 119 satellite
conpul sory license was positive, and indicates that this
approach can work for the other royalty schemes in title
17. Testinony of w tnesses before both Houses on the
proposal supports this conclusion

H R Rep. No. 103-286, at 11 (1993) (hereinafter 1993 House
Report).

The 1993 Act also transferred certain of the Tribunal's
functions to the Librarian of Congress and the Regi ster of
Copyri ghts:

The Regi ster of Copyrights and the Librarian of
Congress will play inportant roles in convening and re-
view ng the decisions of the arbitration panels. The
Copyright Ofice is currently the "front end" of the
conpul sory license system Statenments of Account [of
royalties owed] for the section 111, 119, and 1005 licens-
es are filed with the Ofice. The royalties paid in un-
der these licenses are then deposited by the Copyright
Ofice into the United States Treasury. ... The Copy-
right Ofice also has authority to pronul gate regul a-
tions for the adm nistration of these functions. Section
806 of the Copyright Act requires the Library of Con-
gress to provide the Copyright Royalty Tribunal with
necessary adm ni strative services, including those relat-
ed to budgeting, accounting, financial reporting, travel,
personnel, and procurenent.

Page 8 of 49
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In short, the Copyright O fice and the Library of
Congress al ready have consi derable involvenment in the
adm ni stration of conpul sory licenses and in the work of
the Tribunal. Wen conbined with the Copyright O -
fice's al nbst 100 year experience in copyright issues,
assigning sone of the duties formally carried out by the
Tribunal to the Ofice and the Library makes good sense.

Id. (footnote omtted).

Accordi ngly, under the new distribution schene established
by the 1993 Act, an arbitration panel is now entrusted with
initial responsibility for formulating a proposed distribution of
di sputed royalties. See 17 U S.C. ss 801-802. The arbitra-
tion panel has 180 days to hear evidence and devel op the
proposed settlenent of outstanding clains. 1d. s 802(e). It
must "act on the basis of a fully docunented witten record,
prior decisions of the Copyright Royalty Tribunal, prior copy-
right arbitration panel determ nations, and rulings by the
Li brari an of Congress under section 801(c)." Id. s 802(c).
Wthin the sane 180-day period the panel must include its
proposed settlenent in a report, setting "forth the facts that
the arbitration panel found relevant to its determnation," and
it must forward the report and acconpanying witten record
to the Librarian

Wthin 60 days after receiving the report of a copy-
right arbitration royalty panel under subsection (e), the
Li brari an of Congress, upon the reconmmrendati on of the
Regi ster of Copyrights, shall adopt or reject the determ -
nation of the arbitration panel. The Librarian shal
adopt the determ nation of the arbitrati on panel unless
the Librarian finds that the determination is arbitrary or
contrary to the applicable provisions of this title. |If the
Librarian rejects the determnation of the arbitration
panel , the Librarian shall, before the end of that 60-day
period, and after full exam nation of the record created in
the arbitration proceedi ng, issue an order setting the
royalty fee or distribution of fees, as the case nmay be.
The Librarian shall cause to be published in the Federa
Regi ster the determ nation of the arbitration panel and
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t he decision of the Librarian (including an order issued
under the precedi ng sentence). The Librarian shall also
publicize such determ nati on and deci sion in such other
manner as the Librarian considers appropriate. The

Li brarian shall also make the report of the arbitration
panel and the acconpanying record available for public

i nspecti on and copyi ng.

ld. s 802(f).

The Librarian's decision can then be reviewed by this
Court:

Any decision of the Librarian of Congress under sub-
section (f) with respect to a deternmination of an arbitra-
tion panel may be appeal ed, by any aggrieved party who
woul d be bound by the determ nation, to the United
States Court of Appeals for the District of Colunbia
Crcuit, within 30 days after the publication of the deci-
sion in the Federal Register. |If no appeal is brought
wi t hin such 30-day period, the decision of the Librarian
is final, and the royalty fee or determ nation with respect
to the distribution of fees, as the case may be, shall take
effect as set forth in the decision. ... The court shal
have jurisdiction to nodify or vacate a decision of the
Librarian only if it finds, on the basis of the record
before the Librarian, that the Librarian acted in an
arbitrary manner. [If the court nodifies the decision of
the Librarian, the court shall have jurisdiction to enter
its own deternmination with respect to the anmount or
distribution of royalty fees and costs, to order the repay-
ment of any excess fees, and to order the payment of any
underpaid fees, and the interest pertaining respectively
thereto, in accordance with its final judgment. The court
may further vacate the decision of the arbitration pane
and remand the case to the Librarian for arbitration
proceedi ngs i n accordance with subsection (c).

Id. s 802(q).

B. The Petitioners' Challenges

The petitioners are the first to challenge a decision of the
Li brarian under the new royalty distribution process estab-
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lished by the 1993 Act. Each represents a distinct class of
claimants: Program Suppliers (Programer) represents the
copyri ght owners of syndicated tel evision series, novies and
tel evision specials; 1 National Association of Broadcasters
(NAB) represents the copyright owners of progranms, |ike

news and local interest material, that are produced and
broadcast by only a single television station; 2 and Devotiona
C aimants (Devotional) represents the copyright owners of
"[s]yndicated prograns of a primarily religious thene, not
l[imted to those produced by or for religious institutions,"”
Panel Report at 13, that do not fall wthin another category of
progranmm ng. 3

1 Syndicated series and specials consist of the follow ng:

(1) prograns licensed to and broadcast by at |east one U. S
comercial television station during the cal endar year in ques-
tion; (2) progranms produced by or for broadcast by two or

nmore U.S. television stations during the cal endar year in
question; and (3) prograns produced by or for a U S. conmer-
cial television station that are conprised predom nantly of
syndi cated el enents, such as nusic video shows, cartoon shows,
"PM Magazi ne," and locally hosted novie shows. Syndication
refers to selling programming on a market-by-market basis to
broadcast television stations in the United States. "Of-

net wor k" syndication refers to programm ng syndicated after
having first appeared on a network. "Cheers" and "Roseanne"
are exanples. "First run" syndication refers to progranms first
appearing in syndication, such as talk and gane shows.

Panel Report at 11-12.

2 The Panel Report describes NAB' s progranm ng as foll ows:
"[ p] rograns produced by or for a U S. comrercial television station
and broadcast only by that one station during the cal endar year in
guestion and not coming within the exception described in subpart
(3) of the 'Program Suppliers' definition."™ Panel Report at 12-13
(referring to subpart (3) quoted supra at note 1).

3 The Librarian al so awarded a share of the royalties to five other
cl asses of copyright owners--i.e., Joint Sports Caimnts (JSC)
Music daimants (MC), National Public Radio (NPR), Public Broad-
casters (PBS) and Canadian Caimants (CC). PBS and CC have
intervened in this litigation, filing a joint brief in support of the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-1451  Document #362610 Filed: 06/26/1998  Page 12 of 49

At issue is nore than $500 nmillion in royalties--the tota
anmount coll ected for non-network programmng retransmt-
ted to distant markets in cal endar years 1990, 1991 and 1992. 4
The disputed royalties consist of "Basic Funds," "3.75%
Funds" and "Syndex Funds," which in turn are subdivi ded
into 1990 collections and 1991-1992 col |l ections. The Basic
Funds include all of the royalties collected fromsnall- and
medi um si zed cabl e systens as well as the royalties collected
fromlarge cable systens for retransm ssions that were per-
mtted under the now defunct, distant signal carriage rules of
t he Federal Conmunication Comm ssion (FCC). See Librari-
an Decision, 61 Fed. Reg. at 55,654. The 3.75% Funds and
Syndex Funds consist of royalties collected exclusively from
| arge cable systens for retransnmissions that are now permt-
ted as a result of the FCC s repeal of its distant signa
carriage and syndication exclusivity rules, respectively.5 1d.

The Librarian declared a Phase | distribution controversy
and convened a copyright arbitration royalty panel (Panel) on
Decenber 4, 1995. 1Id. at 55,655. The Panel conducted
approxi mately 50 days of evidentiary hearings during which it
heard the testinony of nore than 50 witnesses and it re-

vi ewed over 200 exhibits and hundreds of pages of witten
testinmony submitted by the class clainmnts. See Panel Re-

Li brarian's distribution decision. Each of the petitioners has al so
joined in the portions of the intervenors' brief that are not adverse
toits clains. JSC has filed an amicus curiae brief, supporting the
Li brarian's deci sion and opposing certain of the argunments ad-

vanced by the petitioners.

4 The Tribunal, it appears, was in the mdst of a distribution
proceeding to determ ne the proper Phase | apportionnent of 1990
royalties just before the Congress enacted the 1993 Act. See
Li brarian Decision at 55,655. Wen it becane clear that the
Tri bunal woul d be abolished by the 1993 Act, the 1990 proceedi ngs
wer e suspended and, at the urging of the parties, the Librarian
convened a panel to devel op a proposed settlenment for not only the
1990 royalties but also the 1991 and 1992 funds. 1d.

5 The 3.75% Fund is naned for the formula by which the royalties
are calculated--i.e., 3.75%of gross receipts. See Librarian Deci-
sion, 61 Fed. Reg. at 55, 654.
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port at 25. The record was closed on March 29, 1996, after
whi ch the claimants submtted over one thousand pages of
post-hearing briefs. 1d. at 17. The three-nenber Panel,
wi th one dissent, reported its proposed distribution to the
Li brarian on May 31, 1996. See Letter from Panel Chair to
Li brarian of 5/31/96. 1In its report, the Panel proposed the
foll owi ng Phase | apportionnent for the non-settling class
cl ai mant s:

Table 1: Panel's Proposed Phase |

Apportionment of Royalties

d ai mant sBasi ¢ FundBasi ¢ Fund3. 75 FundSyndex Fund
(1990) (1991-1992) (1990-1992)(1990-1992)

Pr ogr ammer 55. 55%%5. 00%%8. 60%4.00. 00%

"NAB 7.58% 7.50% 7. 50%\one

“Devotional 1.26% 1.25% 0.95%\one

~ PBS 5.81% 5. 75%\oneNone

~JSC29. 80929. 50982. 60%None

" CCNone 1.00% 0. 35%\one

Source: Panel Report at 143.
The proposed awards differed significantly fromthose the
Tri bunal had | ast approved before its abolition:
Table 2: Tribunal's Phase | Apportionnent

of 1989 Royalty Funds

d ai mant sBasi ¢ Fund3. 75 FundSyndex Fund

(1989) (1989) (1989)
Pr ogr ammer 60. 00% 62. 60% 95. 50%
NAB 5.70% 5.70% None
Devot i onal 1.25% 0. 95% None
PBS 4.00% None None
MC 4. 50% 4. 50% 4. 50%
JSC 23. 80% 26. 00% None
CcC 0. 75% 0. 25% None

Source: Certified Questions fromthe Register of Copyrigh Copyrights to
the Copyright Arbitration Royalty Panel of 7/16/96, at 2 (hereinafter
Certified Questions to Panel).
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After reviewing the Panel's findings, the Register notified
the class representatives of a neeting to discuss certain
percei ved shortcom ngs in the Panel's report:
W& have reviewed the Panel's report, the petitions to
nmodify and the replies filed by the parties to this pro-

ceeding. It is evident that the report cannot be adopted
by the Librarian in its present form and would not be
sustai nabl e on appeal. Despite the report's length, there

is a significant absence of findings of fact and concl usi ons
of |law supporting the Panel's specific determ nations.

The report consequently | acks adequate expl anati on j us-
tifying the Panel's awards. Wthout such expl anation

the Librarian cannot evaluate the Panel's reasoning to
determine if it acted in an arbitrary nmanner

W& have al so exanmi ned the record in this proceedi ng
and have determ ned that the Librarian cannot engage in
a de novo review of the nerits of this case. First, as the
Canadi an d aimants aptly point out in their reply, de
novo revi ew cannot be conpleted in the 60-day tine
period. Second, and nore inmportantly, the record is not
conplete with respect to sonme issues. Wthout further
devel opnent, there is no evidence upon which the Librar-
ian can reach a concl usion, preventing himfrom maki ng
his own determ nation as to the royalty distribution

The Copyright Act is silent as to the Librarian's
authority to remand the [Panel] report for further devel-
opnment and expl anation. W have determ ned, however,
that a remand is the appropriate solution in this proceed-
ing and will nost |ikely produce an ultinmate determ na-
tion that will wthstand judicial review

Letter from Register of Copyrights to Phase | Cable Parties
of 7/3/96.

At the nmeeting, the clainmnts generally expressed their
reservations about the legality and wi sdomof a remand to the
Panel . See Meeting of 7/11/96 Tr. 6-58. The Register none-

t hel ess determned that the best way to proceed was to

submt a series of "certified questions” to the Panel so that it
could el aborate on its reasons for specific percentage awards.
See Certified Questions to Panel at 1 ("The questions are
intended to probe the original intent of the Panel only. They
are not intended to reopen any issues or invite any reconsid-
eration."). The Panel responded to the questions on August

29, 1996, enphasizing that royalty shares could not be deter-
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m ned with mat hemati cal precision and were inescapably
dependent on the Panel's exercise of its infornmed judgnent
as to the relative nerits of each class's clains:

The point is, after review ng and wei ghing the surveys
and all other relevant information, it is the Panel's
function to make a final judgnent as to the award of each
party. There was a considerable difference of opinion in
wei ghing all the evidence as is partly evident by the fact
that the Panel was not unaninmous in its judgnment. To
reach the judgnment as it exists there had to be, and
there was, a significant conprom se. The above com
ments emanate from di scussions with the Copyright O -
fice and the tenor of certain questions which suggests
that there is a precision [sic] or mathematical way to
cal cul ate these awards by pl acing weights on all the
categories. The Panel can sonmewhat confine the awards
by meki ng observations on the surveys and observations
on the other evidence presented. However, in its fina
aspect the Panel has to use its judgment.

... A great deal of pressure was placed on the Pane
menbers, not only to anal yze and consider [the evi-
dence], but also to debate and agree on a judgnent--one
that by its very nature required a relatively precise
quantification of the final results. Cdearly, the nost
i nportant el enent of the decision was the "judgnent" of
the Panel. The Panel assimlated this information and
feels confortable that it understood the evidence and
argunents as presented. In witing the report itself, the
Panel sinmply ran out of tinme. In the experience of at
| east one nenber of the Panel, the report, when issued,
was about mdway fromwhere it would be if it were an
opi nion published in an appellate report. It needed
consi derabl e editing and tightening. The Panel w shes
to enphasi ze, however, that it abides by its essential
judgments in this proceedi ng.

Copyright Arbitrati on Royalty Panel Responses of 8/29/96 to
Certified Questions fromthe Register of Copyrights, at 2-3
(hereinafter Panel Responses to Certified Questions).
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After reviewing the Panel's substantive responses to each
of the certified questions, the Register recommended adop-

tion of the Panel's findings with adjustnents to account for
(1) the Music Cainmants' and National Public Radio's settle-

ment of their clains to the Basic and Syndex Funds and (2)

the Panel's other errors, admtted and ot herw se,

tioning the 3.75 Funds. See Librarian Decision, 61 Fed. Reg.

i n appor -

at 55,660-64. The Librarian adopted the Register's recom

mendati on wi thout nodification: "Having duly considered the

recomendati on of the Register of Copyrights regarding the

report of the Copyright Arbitration Royalty Pane

in the

di stribution of the 1990-1992 cable funds, the Librarian of

Congress fully endorses and adopts her reconmmendat
accept the Panel's decision in part and reject it

ionto
in part.”

at 55,669. Accordingly, a summary of the final apportion-
ment of royalties approved by the Librarian is as foll ows:

I d.
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Table 3: Librarian's Phase | Apportionnment of Royalties

O ass d ai mant sBasi ¢ Funds3. 75 FundsSyndex Funds
& Col | ection
Year s

Pr ogr ammer

-199052. 6336250%%6. 0125439%95. 5000000%
-1991-199252. 5250000%%6. 0131375%95. 5000000%

JSC
-199028. 2355000%31. 1605620%None
-1991-199228. 1725000%31. 2299325%N\one

NAB

-19907. 1820500%. 1688409%None

-1991-19927. 1625000% . 1625000%N\one
MC

-19904. 5000000%t. 5000000%t. 5000000%

-1991-19924. 5000000%t. 5000000%t. 5000000%
PBS

- 19905. 5049750%N\oneNone

-1991-19925. 4912500%NoneNone
Devot i onal

-19901. 1938500%®. 9080532%None

-1991-19921. 1937500%®. 9072500%N\one
5CC

-19900. 7500000%®. 2500000%None
-1991-19920. 9550000%0. 1871800%None

Source: Librarian Decision, 61 Fed.Reg. at 55, 669.
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The petitioners tinmely appeal ed the Librarian's decision
NAB contends that it shoul d have been awarded an
8. 897025% share of the 1990 Basic and 3.75 Funds and an
8. 815% share of the 1991-1992 Basic and 3.75 Funds, both of
whi ch increases should be effected by correspondi ng reduc-
tions in Programmer's award. Devotional clains that it
shoul d have been awarded a three per cent share of the Basic
and 3.75 Funds, or at the very least, its awards shoul d have
been no | ower than those proposed by the Panel; it does not
i ndi cate, however, from whose award or awards such increas-
es should cone. Finally, Programer argues that it deserves
a larger award, the anmount and source of which can be
determ ned only on remand to the Librarian

1. STANDARD OF REVI EW

As provided by subsection 802(g) of the 1993 Act, we may
"nmodi fy or vacate a decision of the Librarian only if [we]
find[ ], on the basis of the record before the Librarian, that
the Librarian acted in an arbitrary manner." See 17 U.S.C.

s 802(g). The correspondi ng provision of the 1976 Act, sec-
tion 810, permitted review of a Tribunal decision "in accor-
dance with chapter 7 of title 5 on the basis of the record
before the Tribunal.” 17 U S.C. s 810 (1976). Notwithstand-
ing the difference in |anguage between the 1993 Act and the
1976 Act, Devotional contends that our review of the Librari-
an's deci sion should be no different fromour review of a

Tri bunal decision; in both instances, the Administrative Pro-
cedure Act (APA)--i.e., 5 U S C s 706(2)--supplies the ap-
propriate standard of review Simlarly, Programer argues
that the APA's arbitrary and capricious test, 5 U S. C

s 706(2)(A), as interpreted in Mtor Vehicle Mnufacturers
Associ ation v. State Farm Mutual Autonobile |Insurance

Co., 463 U S. 20, 43 (1983), should control. Finally, NAB al so
clains that we should continue to review the Librarian's
royalty distribution decision under a variant of the APA s
arbitrary and capricious test, see Mdtor Vehicle Mrs., 463
US. at 43 ("In reviewing [an agency's] explanation, we mnust
consi der whet her the decision was based on a consideration of
the relevant factors and whether there has been a clear error
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in judgnent”) (quotations omtted), although it concedes that
APA review may now be nore limted than in the past and

that the "substantial evidence" test, 5 US.C. s 706(2)(E), no
| onger appli es.

Conversely, the intervenors argue that the APA's arbitrary
and capricious standard no | onger applies: pursuant to sub-
section 802(f), the Librarian is obliged to adopt the Panel's
proposed settlenent unless he finds it "arbitrary or contrary
to the applicable provisions of" Title 17; in turn, under
subsection 802(g), we may nodi fy or remand the Librarian's
decision only if we conclude that he "acted in an arbitrary
manner"” in applying the section 802(f) standard; this "double
arbitrary” standard is therefore narrower than APA review 6
The Librarian goes even further, arguing that our "judicial
reviewrole in this case is at the outer edge of cases barely
revi ewabl e under a criterion of substantive correctness." 7
Li brarian Br. 14.

W concl ude that our review of the Librarian's distribution
deci si on under subsection 802(g) is significantly nore circum
scribed than the review we nade of Tribunal decisions under
section 810. As a result, in applying the "arbitrary manner"
standard set forth in subsection 802(g), we will set aside a

6 Any difference between a "double-arbitrary"” standard and a
"single-arbitrary"” standard may well be illusory for if the Panel's
proposed award is patently arbitrary or plainly contravenes another
provision of Title 17, the Librarian's decision to approve the award
wi t hout nodification would constitute "act[ing] in an arbitrary man-
ner" as well.

7 The Register's recommendation to the Librarian (which was
apparently adopted by the Librarian w thout alteration) suggests
that the Librarian's review of the Panel's proposed settlenent is
i ndi stinguishable fromthis Court's review of Tribunal royalty distri-
buti on decisions. See Librarian Decision, 61 Fed. Reg. at 55, 656
("Neither the [1993] Act nor its legislative history indicates what is
meant specifically by "arbitrary,' but there is no reason to concl ude
that the use of the termis any different than the "arbitrary’
standard described in the [APA]."). Contrary to Progranmer's
contention, however, the Register did not assert that our review of
the Librarian's decision had not changed. See id. at 55, 656-57.
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royalty award only if we determne that the evidence before
the Librarian conpels a substantially different award. W
wi Il uphold a royalty award if the Librarian has offered a
facially plausible explanation for it in ternms of the record
evidence. While the standard is an exceptionally deferential
one, we think it is nost consistent with the intent of the
Congress as reflected in the |anguage, structure and history
of the 1993 Act.8

A. The Congress's Intent

Under the APA standards incorporated by section 810,
judicial review of the Tribunal's royalty distribution decisions
was already quite deferential. See NAB II, 772 F.2d at 926
n.3 (noting that standard of review applied to Tribunal royal -
ty apportionments is sanme standard "enpl oyed in ratemaki ng
cases coming fromthe Federal Energy Regul atory Comm s-
sion[ ], an area in which a highly deferential standard of
review has traditionally been applied"). As we observed,

the judicial task is not to weigh the evidence and fix what
in our view would constitute appropriate percentages, for
that would be to intrude into the function entrusted to
the Tribunal. Qur job, rather, is to determnm ne whether

the royalty awards are within a "zone of reasonabl e-
ness"--not unreasonably high or unreasonably | ow -and

that the CRT's decision is neither arbitrary nor capri-
cious, and is supported by substantial evidence.

NAB ||, 772 F.2d at 926; accord CBN, 720 F.2d at 1304 ("In
acknow edgi ng the need for substantial evidence, however, we
enphasi ze that the Tribunal's choice of a particul ar percent-

8 Even had the standard of review renmi ned the sane, we are
doubtful that any of the petitioners' argunments would lead us to

disturb the Librarian's Phase | apportionnent. Nonethel ess, given
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our past experience with the "highly litigious copyright-owner sub-
culture,” NAB I, 772 F.2d at 940, we think it useful to decide the

standard of review question now. But cf. Natural Resources

Def ense Council, Inc. v. EPA 725 F.2d 761, 767-68 (D.C. Gr. 1984)
(declining to select standard of review because regardl ess of stan-

dard applied result would be samne).
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age allocation is not reviewable for exact precision, but sinmply
for rationality; we are wthout power to set aside a particular
percentage allocation provided that it is within a 'zone of
reasonabl eness.' "); NAB I, 675 F.2d at 374 ("Clainms of this
sort are generally well beyond the expertise or authority of
courts, however, and Congress nade clear its awareness of

our limtations by making the Tribunal the primary arbiter of
these clains."); cf. Mdntana-Dakota Utils. Co. v. Northwest-
ern Pub. Serv. Co., 341 U S 246, 251 (1951) ("Statutory
reasonabl eness is an abstract quality represented by an area
rather than a pinpoint. It allows a substantial spread be-
tween what is unreasonabl e because too | ow and what is

unr easonabl e because too high. To reduce the abstract con-

cept of reasonabl eness to concrete expression in dollars and
cents is the function of the Comm ssion.").

VWil e the section 810 standard was "highly deferential,” in
enacting the 1993 Act the Congress apparently concl uded that
the standard was not deferential enough, as evidenced by the
repeal of section 810 and the enactnment of subsection
802(g)--a provision that contains no reference to the APA
We therefore reject Devotional's assertion that the Congress
did not intend to change the standard of review applicable to
royalty distribution decisions as to so hold would ignore plain
evi dence of the Congress's intent to the contrary, a disfavored
construction. See Brewster v. Gage, 280 U.S. 327, 337 (1930)
("The deliberate selection of |anguage so differing fromthat
used in earlier Acts indicates that a change of |aw was
intended."); In re Request for Assistance, 848 F.2d 1151, 1154
(11th Cr. 1988) ("Wen the |legislature deletes certain |an-
guage as it amends a statute, it generally indicates an intent
to change the neaning of the statute."), cert. denied, 488 U. S
1005 (1989). In light of the Congress's decision to renove
fromthe judicial review provision of the 1993 Act any refer-
ence to the APA, we al so conclude that Programer and
NAB err in suggesting that the arbitrary and caprici ous
standard continues to control our subsection 802(g) review9

9 The 1993 Act al so repeal ed subsection 803(a) of the 1976 Act,
whi ch provided that, "[e]xcept as otherw se provided in this chapter
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Mor eover, subsection 802(g) plainly does not evince a con-
gressional intent to subject the Librarian's decision to nore
searching review than we have in the past applied to a
Tri bunal decision. Further, we cannot ignore the sinplifica-
tion of review |l anguage the 1993 Act achieved: we now ask

the Tribunal shall be subject to the provisions of the Adm nistrative
Procedure Act [ ] ( ... title 5 United States Code, chapter 5
subchapter Il and chapter 7)." 17 U S.C. s 803(a) (1976). The

1993 Act's sole reference to the APA is found in subsection 802(c),
whi ch requires the Panel to conduct its proceedings "subject to
subchapter Il of chapter 5 of title 5"--the notice and coment

provi sions of the APA. See 17 U S.C. s 802(c).

We find these changes, together with the significant structura
changes effected by the 1993 Act, to be conpelling evidence of the
Congress's intent to limt the applicability of the APA. Thus, to the
extent the petitioners argue that the strong presunption in favor of
appl ying the APA requires us to adhere to the review standards set
forth in5 US.C s 706(2), we think this is one of those unusua
ci rcunmstances in which the Congress's intent is sufficiently clear to
overconme the presunption. Indeed, the Suprenme Court reached a
simlar conclusion in sonewhat anal ogous circunstances:

Exemptions fromthe terns of the Administrative Procedure
Act are not lightly to be presuned in view of the statenent in
s 12 of the Act that nodifications nust be express. ... But
we cannot ignore the background of the 1952 inmgration
legislation, its |laborious adaptation of the Adm nistrative Proce-
dure Act to the deportation process, the specific points at which
devi ations fromthe Admi nistrative Procedure Act were nade
the recognition in the legislative history of this adaptive tech-
ni que and of the particular deviations, and the direction in the
statute that the nethods therein prescribed shall be the sole
and excl usive procedure for deportation proceedings. Unless
we are to require the Congress to enploy magi cal passwords in
order to effectuate an exenption fromthe Adm nistrative
Procedure Act, we nust hold that the present statute expressly
super sedes the hearing provisions of that Act.

Marcell o v. Bonds, 349 U. S. 302, 310 (1955); accord Asiana Air-
lines, Inc. v. FAA 134 F.3d 393, 396-99 (D.C. Cr. 1998) (finding
APA notice and comment requirements inapplicable because their
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sinmply whether "on the basis of the record before the Librari-
an, ... the Librarian acted in an arbitrary manner," 17

U S C s 802(g), whereas fornerly we asked whether the

Tri bunal ' s deci sion was

(A) arbitrary, capricious, an abuse of discretion, or
otherwi se not in accordance with | aw

(B) contrary to constitutional right, power, privilege,
or inmunity;

(C© in excess of statutory jurisdiction, authority, or
limtations, or short of statutory right;

(D) without observance of procedure required by |aw

(E) unsupported by substantial evidence in a case
subj ect to sections 556 and 557 of [Title 5] or otherw se
reviewed on the record of an agency hearing provided by
statute; or

(F) unwarranted by the facts to the extent that the
facts are subject to trial de novo by the review ng court.

5US.C s 706(2). Thus, for us to conclude that acting in an
"arbitrary manner" is synonynmous with the list of admnistra-
tive transgressions set forth in the APA would be absurd. Cf
Steadman v. SEC, 450 U.S. 91, 98-99 (1981) (finding signifi-
cant difference between APA's "substantial evidence" test

and statutory |anguage requiring that agency's order be
"supported by and in accordance with ... substantial evi-
dence") .

The 1993 Act also establishes a royalty distribution struc-
ture that differs fromits predecessor in inportant respects.
First, the 1993 Act inserts an additional |ayer of admnistra-
tive review by the Register and the Librarian between the
factfinder's conclusions and our review. See 17 U S.C
s 802(e)-(f). The Tribunal, however, had both the first and
| ast adm nistrative word under the procedure established by
the 1976 Act. See 17 U. S.C. ss 801-810 (1976). Second, the
t wo- st age deci si onmaki ng process established by the 1993 Act
must now be conpleted in 240 days whereas the Tribunal had

application would render superfluous statutory | anguage specifying
rul emaki ng procedures agency was to follow).
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365 days to conclude its single-stage process under the 1976
Act. Conpare 17 U.S.C. s 802(e)-(f), with 17 U.S.C. s 804(e)
(1976). Third, the Panel's report nust be acconpani ed by

the witten record and need set forth only "the facts that the
arbitration panel found relevant to its determnation," id.

s 802(e), whereas the Tribunal was obliged to "state in detai
the criteria that [it] determned to be applicable to the
particul ar proceeding, the various facts that it found rel evant
toits determ nation in that proceeding, and the specific
reasons for its decisions,” 17 U S.C. s 803(b) (1976). 10
Fourth, and perhaps nost significantly, the 1993 Act changes

t he paradi gmfor adm nistrative decisionnaking: it replaces
the Tribunal's quasi-adjudication with an arbitration under-
taken by an ad hoc panel whose proposed settlement is then
revi ewed by final decisonmakers, the Register and the Li-
brarian. See 1993 House Report at 11 ("The experience with
arbitration under the Section 119 [of Title 17] satellite com
pul sory |license was positive, and indicates that this approach
can work for the other royalty schenes in title 17").

The foregoing structural changes are also perfectly consis-
tent with the Congress's evident intent to facilitate expedi -
tious and informal settlenent of clains at the administrative
| evel and to discourage resort to formal, protracted and costly
judicial processes of resolving disputes.11 See id. at 13
("[T] he panels, with the assistance of the Copyright Ofice,
must promul gate and be governed by cl ear procedural and
evidentiary guidelines designed to ensure fundanmental fair-
ness. Rules of discovery that can expedite the parties' pre-
sentation of their cases are particularly inportant in this

10 Wiile the legislative history of the 1993 Act states that

clear report setting forth the panel's reasoning and findings wll
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"[a]

greatly assist the Librarian of Congress” in conducting his review

of the report, a "clear report” is not required under subsection
802(e). 1993 House Report at 13.

11 I ndeed, alnobst two years will have el apsed fromthe date of the

Librarian's final decision to judicial resolution of the parties

cl ai ns

for royalties that were collected, in sone instances, nore than eight

years ago
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respect, since early discovery and clear evidentiary rulings
can go far in facilitating settlenments and a nore streamined
arbitration process."); cf. Devine v. Wiite, 697 F.2d 421, 436
(D.C. Gr. 1983) ("Such a shift fromthe arbitral nodel, in

whi ch deci sion makers are free to focus solely on the case
before themrather than on the case as it mght appear to an
appel l ate court, to the adm nistrative nodel, in which decision
makers are often concerned primarily with building a record

for review, would substantially undercut the ability of arbitra-
tors successfully to resolve disputes...."); Ofice & Profes-
si onal Enpl oyees Union, Local 2 v. Washington Metro. Area
Transp. Auth., 724 F.2d 133, 137 (D.C. GCir. 1983) ("If parties
to arbitration could freely relitigate their conplaints in the
courts, arbitration would cease to be a nethod to achieve
prompt resolution of conflict, but would instead become a new

| ayer of review, and a new cause for delay.").

We find additional evidence of a legislative intent to narrow
the scope of judicial reviewin the history of the 1993 and the
1976 Acts. The Senate bill that originally gave rise to the
1976 Act would have limted judicial review of a Tribuna
decision to three circunstances: "(1) The determ nati on was
procured by corruption, fraud, or undue neans; (2) there was
evident partiality or corruption in any of the menbers of the
Tribunal, or (3) any nmenber of the Tribunal was guilty of any
m sconduct by which the rights of any party were preju-
diced.” 1976 House Report at 179. This standard is materi -
ally indistinguishable fromthe one set forth in the Arbitration
Act. See infra note 12. The House, however, concluded that
the Senate's judicial review provision was "far too restrictive,
1976 House Report at 179, and thus it reported an anmend-
ment to the bill, providing "for the full scope of review
provi ded by Chapter 7 of the Adm nistrative Procedure Act,"

id. The House prevailed and section 810, providing for ful
APA review, becane law. See H R Conf. Rep. No. 94-1733,
at 81-82 (1976).

In enacting the 1993 Act, however, the House appears to
have cone around to sonething closer to the Senate's origina
proposal to limt judicial review of royalty distribution deci-
sions to clainms cogni zabl e under the Arbitration Act. Com
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pare infra note 12 (setting forth Arbitrati on Act review
provision that authorizes court to set aside award where there
is "evident partiality or corruption” by arbitrator), with 1993
House Report at 12-13 (1993) ("G ven that many arbitrations
will involve nultiple parties, the Librarian of Congress and
the Regi ster of Copyrights nust be scrupul ous to avoid even

t he appearance of selecting arbitrators that may be believed,
incorrectly or not, to favor one party.").

We agree nonetheless with the Librarian that there is
i nsufficient evidence to conclude that the Congress, in enact-
i ng subsection 802(g), intended to adopt the extrenely cir-
cunscri bed review standard set forth in the Arbitration Act, 9
US. C s 10.12 The 1993 Act does not expressly refer to the
Arbitration Act and the "arbitrary manner" |anguage of
subsection 802(g) is far from synonynous with the limted
procedural and ethical infirmties supporting vacatur of an
arbitration award pursuant to the Arbitration Act. C. Ofice
& Prof essional Enployees, 724 F.2d at 139 ("Because the
statutory framework of the [Railway Labor Act (RLA)] and
of the Conpact [interstate agreenent authorized by the
Congress] are substantially dissinmlar, we cannot assune,
wi t hout any supporting evidence of legislative intent, that the
nmere presence in both statutes of the words 'final and

12 Under the Arbitration Act, a district court is authorized to set
aside an arbitrator's award only in the follow ng circunstances:

(1) Where the award was procured by corruption, fraud, or
undue mneans.

(2) Where there was evident partiality or corruption in the
arbitrators, or either of them

(3) Where the arbitrators were guilty of m sconduct in refus-
ing to postpone the hearing, upon sufficient cause shown, or in
refusing to hear evidence pertinent and material to the contro-
versy; or of any other m sbehavior by which the rights of any
party have been prejudi ced.

(4) Where the arbitrators exceeded their powers, or so im
perfectly executed themthat a nutual, final, and definite award
upon the subject matter submtted was not made.

9 US.C s 10(a).
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bi nding' permits a court to superinpose the RLA's congres-
sional l y-enacted standard of review [for arbitration awards]
onto the Conpact."). Further, the structure of the royalty

di stribution system interposing a |layer of administrative
revi ew between the "arbitrators' " decision and our review of
that decision, further distinguishes the system established by
the 1993 Act fromarbitrations covered by the Arbitration

Act. See Librarian Decision, 61 Fed. Reg. at 55,656 ("Typical -
ly, an arbitrator's decision is not reviewable, but the [1993]
act created two layers of review the Librarian and the Court
of Appeals for the District of Colunbia."). Finally, review of
the merits of an arbitrator's decision is generally proscribed
by the Arbitration Act, cf. Tinken Co. v. Local Union No.

1123, United Steelworkers of Am, AFL-CIO 482 F.2d 1012,

1014 (6th Cr. 1973) ("[While a court is enpowered to deter-
m ne whether an arbitrator's award exceeded the limts of his
contractual authority ... it may not reviewthe nmerits of an
arbitration award. "), whereas subsection 802(g) appears to
permt some (albeit quite [imted) review of the nerits of the
Li brarian's assessnment of the settlenent.

B. Applicable Standard of Review

Havi ng sketched the general limts of our review, we mnust
now gi ve content to the "arbitrary manner" standard of
subsection 802(g) and in so doing define nore clearly the path
we follow in review ng decisions of the Librarian. Cf. Stead-
man v. SEC, 450 U.S. 91, 95 (1981) ("Were Congress has not
prescribed the degree of proof which nmust be adduced by the
proponent of a rule or order to carry its burden of persuasion
in an adm nistrative proceeding, this Court has felt at liberty
to prescribe the standard, for it is the kind of question which
has traditionally been left to the judiciary to resolve.") (inter-
nal quotations, brackets and citations omtted). As we have
repeat edly enphasized in earlier royalty distribution deci-
sions, any standard of review nust be adapted to fit the
adm ni strative deci sionmaki ng process to which it is to be
applied. See NAB I, 675 F.2d at 375 ("Qur assessnent of the
Tribunal's procedures nust consider the difficulties facing the
agency and the mandate given it by Congress."); Recording
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Indus. Ass'n v. Copyright Royalty Tribunal, 662 F.2d 1, 8

(D.C. Gr. 1981) ("[We mnmust bear in mnd that the thorough-
ness of the factual support an agency can supply for its
decision will vary with the nature of the decision being
made. ") (hereinafter RIA); National Cable Tel evision v.
Copyright Royalty Tribunal, 724 F.2d 176, 181 (D.C. Cr.

1983) ("The tautness of court surveillance of the rationality of
agency deci si onmaki ng, however, depends on the nature of

the task assigned to the agency. ... [I]f Congress entrusts a
novel mssion to an agency and specifies only grandly genera
gui des for the agency's inplenentation of |egislative policy,
judicial review must be correspondingly rel axed.") (hereinaf-
ter NCT). Further, the standard to which we hold an

adm ni strative deci sionmaker nmay becone nore rigorous over

time as the decisionmaker acquires greater experience with a
particul ar adm nistrative scheme. See CBN, 720 F.2d at 1319
("As the Tribunal continues to accumnul ate experience with
royalty fee distributions, we continue to hope that the clarity
of its decisionmaking will inprove."); cf. Perm an Basin

Area Rate Cases, 390 U. S. 747, 792 (1968) ("W are, in
addition, obliged at this juncture to give weight to the unusua
difficulties of the first area proceeding; we nust, however,
enphasi ze that this weight nust significantly | essen as the
Conmi ssion's experience with area regul ation | engthens.").

More fundanentally, in fram ng the standard of review, we
must respect the Congress's del egation of exceedi ngly broad
authority to the Librarian, as advised by the Register and the
Panel , to apportion royalties appropriately anong the claim
ants, just as we earlier honored the expansive authority
entrusted to the Tribunal to do the sane:

We energe fromour analysis of these inherently subjec-
tive judgnent calls and rough bal ancing of hotly conpet-
ing clainms with one overriding conclusion: it is the

Tri bunal [now Librarian] which Congress, for better or
worse, has entrusted wi th an unenvi abl e mi ssion of divid-
ing up the booty anong copyright holders. ... [T]he
broad di scretion necessarily conferred on the Copyri ght
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Royal ty Tribunal [now Librarian] in nmaking its distribu-
tions is enphatically clear

NAB ||, 772 F.2d at 940; accord NCT, 724 F.2d at 182 ("In
sum Congress vested in the Tribunal |egislative discretion
greater than that conmtted to regul atory agenci es engaged

in cost of service rate making. ... W nust recognize the
j udgrment al expertise of the Tribunal's nenbers regarding
copyright policy, ... and demand only an accounti ng ade-

quate to assure us that the rates we review are not |lacking in
rationality.").13

13 To the extent the petitioners claimthat the Librarian's decision
is not entitled to deference because ad hoc arbitration nenbers do
not possess expertise in the area of cable royalties, we think their
cl ai m m sapprehends the source of our solicitude towards the
adm ni strative deci sionmaker's expertise. The Panel, as the initial
factfinder, is in the best position to wei gh evidence and gauge
credibility. See Concrete Pipe, infra; cf. Asociacion de Conposi-
tores y Editores de Misica Latinoanericana v. Copyright Royalty
Tribunal, 854 F.2d 10, 13 (2d Cr. 1988) ("[We nust review a
chal l enge to the Tribunal's evidentiary rulings with sonme deference,
for the type of proof that will be acceptable and the weight it should
receive lie largely in the discretion of the [Tribunal].") (interna
quotations omtted). Mdreover, by design, the expertise of both the
Regi ster and the Librarian are applied to the royalty distribution
guestion through their review and approval or rejection of the
Panel ' s proposed settlenent of clainms and thus the decision that is
ultimately before us for review may fairly be said to be the product
of specialized adm nistrative expertise. Cf. Federal Radio Conmn
v. Nel son Bros. Bond & Mdrtgage Co., 289 U. S. 266, 276 (1933)
("Dealing with activities admttedly within its regulatory power, the
Congress established the comrission as its instrunentality to pro-

vi de continuous and expert supervision and to exercise the adm nis-
trative judgment essential in applying |legislative standards to a
host of instances. These standards the Congress prescribed. The
powers of the comm ssion were defined, and definition is [imtation
VWhet her the commi ssion applies the legislative standards validly set
up, whether it acts within the authority conferred or goes beyond it,
whet her its proceedings satisfy the pertinent demands of due

process, whether, in short, there is conpliance with, the | ega
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Wth respect to the particul ar admni strative schene estab-
lished by the 1993 Act, we note that although the word
"arbitrary" appears in both subsections 802(g) and 802(f), our
"arbitrary manner" review of the Librarian's decision is not
coextensive with the Librarian's "arbitrary and |l egal" review
of the Panel's proposed settlenent. Conpare 17 U.S.C.

s 802(g) (authorizing court to vacate or nodify decision if
"the Librarian acted in an arbitrary manner ") (enphasis
added), with id. s 802(f) (requiring Librarian to adopt Panel's
proposed settlenent unless it "is arbitrary or contrary to the
applicable provisions of this title") (enphasis added). This is
not a surprising admnistrative arrangenent given the bifur-
cated review of royalty awards (first by the Librarian and

then by this Court) and the deference to be accorded the

Regi ster's and the Librarian's expertise in royalty distribu-
tion. Cf. Concrete Pipe & Prods. of California, Inc. v.
Construction Laborers Pension Trust for S. California, 508

U S. 602, 623 (1993) ("[A] review ng body characteristically
exam nes prior findings in such a way as to give the origina
factfinder's conclusions of fact sone degree of deference.

Thi s makes sense because in many circunstances the costs of
providing for duplicative proceedings are thought to outweigh
the benefits (the second would render the first ultimtely

usel ess), and because, in the usual case, the factfinder is in a
better position to nmake judgnents about the reliability of

sonme fornms of evidence than a review ng body acting solely

on the basis of a witten record of that evidence."); United
States v. Morgan, 313 U S. 409, 416-17 (1941) ("Another

attack upon the Secretary's order is the conventional objec-
tion that the findings were not rooted in proof. To reexam ne
here with particularity the extensive findings nade by the
Secretary and to test themby a record of 1340 printed pages
and t housands of pages of additional exhibits would itself go a
long way to convert a contest before the Secretary into one
before the courts. ™).

requi renents which fix the province of the comm ssion and govern
its actions, are appropriate questions for judicial decision.").
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Mor eover, subsection 802(g) plainly limts our reviewto the
Li brarian's decision. That the Panel may have acted arbi-
trarily affords no basis for this Court to set aside a royalty
award unless the Librarian "acted in an arbitrary manner” in
ratifying the Panel's action. For exanple, we think the
Li brarian would plainly act in an arbitrary manner if, w thout
expl anati on or adjustnment, he adopted an award proposed by
t he Panel that was not supported by any evidence or that was
based on evi dence which could not reasonably be interpreted
to support the award. Cf. Northern Pac. Ry. v. Departnent
of Pub. Works, 268 U. S. 39, 44-45 (1925) ("An order based
upon a finding nade w thout evidence, ... or upon a finding
made upon evi dence which clearly does not support it, ... is
an arbitrary act against which courts afford relief.") (interna
citations omtted); 1CCv. Louisville & Nashville R R, 227
U S 88, 91 (1913) ("Afinding without evidence is arbitrary
and baseless.... In the conparatively few cases in which
such questions have arisen it has been distinctly recognized
that admi nistrative orders, quasi judicial in character, are

voidif ... the finding was contrary to the indisputable
character of the evidence ... or if the facts found do not, as a
matter of |aw, support the order made ....") (internal quota-

tions and citations omtted); Concrete Pipe, 508 U S. at 623
("And application of a reasonabl eness standard is even nore
deferential than [clear error review], requiring the revi ener
to sustain a finding of fact unless it is so unlikely that no
reasonabl e person would find it to be true, whatever the
requi red degree of proof."); INS v. Elias-Zacarias, 502 U S
478, 481 n.1 (1992) ("To reverse the [Board of Inmgration
Appeal s] finding we nust find that the evidence not only
supports [a contrary] conclusion, but conpels it.").

In addition, in review ng the Panel's proposed settl enment
according to the "legal" half of the "arbitrary and | egal"
standard of subsection 802(f), we think the Librarian would
act in an arbitrary manner if he approved an award proposed
by the Panel that unm stakably contravened applicable provi-
sions of Title 17 or if he hinmself transgressed unequi voca
statutory commands. Cf. Stark v. Wckard, 321 U S. 288,

309- 10 (1944) ("When Congress passes an Act enpowering
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adm ni strative agencies to carry on governmental activities,

t he power of those agencies is circunscribed by the authority
granted. This permts courts to participate in | aw enforce-
ment entrusted to adm nistrative bodies only to the extent
necessary to protect justiciable individual rights agai nst ad-
mnistrative action fairly beyond the granted powers. The
responsibility of determining the [imts of statutory grants of
authority in such instances is a judicial function entrusted to
the courts."); Chanber of Conmerce of United States v.

Reich, 74 F.3d 1322, 1327 (D.C. Gr. 1996) (" '[Alcts of all [a
government departnent's] officers nust be justified by sonme

law, and in case an official violates the lawto the injury of an

i ndividual the courts generally grant relief. ... Qherw se
the individual is left to the absolutely uncontrolled and arbi -
trary action of a public and adm nistrative officer, whose
action is unauthorized by any law, and is in violation of the
rights of the individual.' ") (quoting American School of Mag-
netic Healing v. MAnnulty, 187 U S. 94, 108, 110 (1902)).

O course, in assessing whether a particular award contra-
venes provisions of the 1993 Act, the Librarian's interpreta-
tion of anbi guous provisions that he is charged with adm nis-
tering i s due deference. See Chevron USA, Inc. v. Natural
Resources Defense Council, Inc., 467 U. S 837, 844 (1984)

("We have | ong recogni zed that considerabl e weight should be
accorded to an executive department's construction of a statu-
tory schene it is entrusted to admnister."); NBC, 848 F.2d

at 1296 (finding Tribunal's adoption of presunption, "in the
face of congressional silence, ... a pernmissible interpretation
of the statute, to which we defer" under Chevron, 467 U S. at
842-43).

Accordingly, if the Librarian's final award to a class claim

ant bears a rational relationship to the record evidence, is

pl ausi bl y expl ained and is otherw se devel oped in a nmanner

t hat does not plainly contravene applicable statutory provi-
sions, our task is at an end and we rnust uphold the award.
VWil e we acknow edge the deference that this approach ac-

cords to the Librarian's decision is unusually wide, it com
ports with the unusual character of the cable royalty distribu-
tion systemthat the Congress has devised. See Anmerican
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Pub. Gas Ass'n v. Federal Power Commin, 567 F.2d 1016,

1031 (D.C. Cir. 1977) ("Wen regulation features novelty, in
subj ect, technique, or both, the narrow scope of review estab-
i shed by conventional doctrine is further circunscribed.").

[11. THE PETI TI ONERS' CHALLENGES

Applying the arbitrary manner standard of review to the
i ndi vidual clains raised by the petitioners, we conclude that
none of them affords a basis for vacating or remandi ng the
Li brarian's decision

A. Programmer's C ains

Programmer advances three reasons to remand the Librar-
ian's decision: (1) his order did not catenate each award to
substantial record evidence and he did not hinself explain
and assess the basis for each award; (2) he acceded to the
Panel's illegal elimnation of the "harni criterion fromthe
royalty apportionment cal culus; (3) his order, adopting the
Panel ' s proposed settlenent as nodified by the Register's
recomendati on, was arbitrary because it (a) endorsed the
Panel's differential treatnent of identically situated claim
ants, (b) did not renedy the Panel's inproper reliance on
certain evidence to deternine JSC s award and (c) ratified the
Panel's unduly large award to PBS, failing to take proper
account of evidence suggesting a different result. None of
these argunments is persuasive

(1) Adequacy of Librarian's O der

Programmer's first argunent is that the Librarian's order
shoul d have di scussed the evidence before the Panel and the
way in which that evidence ultimately |l ed the Panel, and
subsequently the Regi ster and the Librarian, to concl ude that
each award was appropriate. |In other words, it was incum
bent on the Librarian to duplicate the work of the Panel and
the Register in a final order so that the reasoni ng underlying
a particular award would be | ess caliginous. See Programer
Br. 6 ("The Librarian's failure to create a conplete picture
reflects a | ack of reasoned decisionnaking."). Al though Pro-
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grammer has not cast its argunent in these terns, its claimis
essentially twofold: (1) subsection 802(f) required the Librari-
an to issue an order that fully discussed each stage of the

deci si onmaki ng process as well as the evidentiary bases for

each of the awards; (2) even if subsection 802(f) did not
require this of the Librarian, it was nonetheless arbitrary for
himnot to i ssue such an order on his own. W do not agree.

First, section 802 of Title 17 cannot fairly be understood to
oblige the Librarian or the Register to duplicate the work of
the Panel. The two-step Chevron framework gui des our
assessnment of the Librarian's interpretation

Under this analysis, the court nust first exhaust the
traditional tools of statutory construction to determne
whet her the Congress has spoken to the precise question

at issue.... If the court can determ ne congressiona
intent, then that interpretation nust be given effect....
If, on the other hand, the statute is silent or anbi guous
with respect to the specific issue, then the court wll
defer to a perm ssible agency construction of the statute.

Nat ur al Resources Defense Council, Inc. v. Browner, 57 F.3d
1122, 1125 (D.C. Gir. 1995) (internal citations and quotations
omtted).

Under step one of the Chevron analysis, we |look to the
statutory | anguage and structure to determne the Librarian's
obligations. Cf. Steadman, 450 U.S. at 97 ("The search for
congressional intent begins with the |anguage of the stat-
ute."). According to subsection 802(e), the Panel is to pre-
pare and forward to the Librarian a "report” that is "accom
panied by the witten record” and that "sets forth the facts
that the arbitration panel found relevant to its determ na-

tion." Subsection 802(f) does not simlarly oblige the Librari-
an to make a report of his findings. See 17 U S.C. s 802(f),
quoted supra. Indeed, the statute gives the Librarian only

60 days to review the Panel's report and within that tine

peri od he nust adopt the proposed settlenment unless he finds

it arbitrary or illegal. 1d. If he rejects the Panel's proposal
then, wi thout any enl argenment of the review period, the

Li brarian nust "issue an order setting the ... distribution of
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fees." I1d. (enphasis added). |In either instance, the Librari-
an nust arrange for Federal Register publication of his
decision and "the determ nation of the arbitration panel" and
he must al so nmake available for public inspection and dupli ca-
tion the Panel's report and the record acconpanying it. 1d.

In view of these statutory requirenents, we cannot con-
clude that the Librarian is required by subsection 802(f) to
i ssue an order fully recapitulating the work of the Register
and the Panel. Had this been the Congress's intent, there
woul d have been no need to require the Librarian to nake
avai | abl e the Panel's report and acconpanyi ng record, and
according to well-established principles of statutory construc-
tion, we do not read subsection 802(f) in a manner that
renders superfluous the final sentence of that provision. See
Reiter v. Sonotone Corp., 442 U. S. 330, 339 (1979) ("In
construing a statute we are obliged to give effect, if possible,
to every word Congress used.").

Mor eover, we find nothing unreasonable or inpermssible
about the Librarian's understanding of his obligations under
subsection 802(f). Cf. NAB I, 675 F.2d at 376 ("The Tribuna
was free to structure its proceedings in a reasonabl e fashion

and deference is particularly due where courts revi ew
statutory interpretations by the agency charged with the
responsibility of setting [the] machinery in notion, of making
the parts work efficiently and snoothly while they are yet
untried and new. "). Indeed, the virtues of the Librarian's
interpretation are obvious: it avoids duplication of effort and
better enables himto conclude his responsibilities within the
60 days subsection 802(g) allots for his review and (if neces-
sary) nodification of the Panel's proposed settlenment. See
Puerto Rico Maritine Shipping Auth. v. Federal Maritine
Comm n, 678 F.2d 327, 352 (D.C. Cr. 1982) ("The Conmi s-
sion's Order, coupled with the ALJ's opinion, adequately
informs us of its findings and its reasoning. In the context of
t hese expedited proceedi ngs, we ask no nore.").

Second, under the standard of review articulated in Part 11,

supra, we find nothing in the Librarian's decision to adopt the
Panel ' s proposed settlenent, as nodified in certain particu-
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lars by the Register's recommendati on, that suggests he

di scharged his review obligations in an arbitrary manner

See CBN, 720 F.2d at 1304 ("Accordingly, as we stated in

[NAB 1], the Tribunal's findings will be upheld, though of |ess
than ideal clarity, if the path which the agency follows can
reasonably be discerned."”) (internal citations and quotations
omtted); id. at 1306 ("It is well established that an agency
may explain itself by incorporating by reference parts of the
record....").14

(2) Elimnation of Harm Criterion

Programer next argues that the Librarian acted in an
arbitrary manner in approving the Panel's conclusion that the
harmcriterion is not a useful neans by which to assess the
merits of a class claim15 This argunent, |ike the preceding

14 Contrary to Programmer's suggestion, we find nothing inprop-
er in the Register's subm ssion of questions to the Panel to clarify
its reasons for proposing a particular award. As with the Librari-
an's deci sion, subsection 802(f) does not el aborate on the content of
the Register's reconmendation to the Librarian. |In the face of
such legislative silence, Chevron deference is due the Register's
interpretation, which is plainly not unreasonable. Further, to the
extent Programmer suggests that the Register's "remand" to the
Panel inperm ssibly |engthened the Librarian's review period and
that the Librarian's decision should be set aside on this basis, we
di sagree. Even if correct, a mssed deadline in a case such as this
cannot justify invalidation of the Librarian's decision. See NCT
724 F.2d at 189 n.23 ("It would be irrational and wholly unprece-
dented for a court to direct an agency to scrap a year's hearings
and deci si onmaki ng effort and start over because its proceeding did
not conclude precisely on tine.").

15 The Regi ster's recommendati on, adopted by the Librarian
described the Panel's rejection of the harmcriterion as foll ows:

It is clear fromthe Panel's answer [to certified questions about
the harmcriterion] that, rather than treating all parties as
equal Iy harmed and awardi ng equal shares of harmcredit, the
Panel effectively determined that the harmcriterion was a

conpl ete nonfactor. The panel did not consider harmto be of

any value in determning the distribution percentages, instead
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one, has two parts: (1) the Panel viol ated subsection 802(c)
and the Librarian did not take appropriate corrective action
(2) the Panel did not sufficiently explain or support by
reference to the record evidence its decision to elimnate the
harmcriterion and the Librarian did not remedy the deficien-
cy. The argument is meritless.

Contrary to Programmer's contentions, our past decisions
make cl ear that the Congress delegated to the Tribunal (and
now to the Librarian, the Register and the Panel) responsibil -
ity for developing the criteria by which clains are to be
assessed. See NAB |, 675 F.2d at 376 ("The Act explicitly
contenpl ates that the Tribunal will announce its decisiona
criteria in the '"final determination.' ") (enphasis added);
CBN, 720 F.2d at 1313 ("In light of Congress' evident intent
to | eave the devel opment of 'particular, limting standards for
distribution' to the Tribunal, ... we have affirmed the Tri bu-
nal's five allocative factors as a reasonable interpretation of
| egi sl ati on by the agency charged by Congress with its en-
forcenment.") (enphasis added); 1976 House Report at 97

Mor eover, we can find nothing in the | anguage, structure or
hi story of subsection 802(c) that evinces any intent to rescind
the former del egation of authority to determ ne the appropri-
ate criteria by which to gauge distribution clains. Subsection
802(c) nerely states that "arbitration panels shall act on the
basis of a fully docunmented witten record, prior decisions of
t he Copyright Tribunal, prior copyright arbitration pane
determ nations, and rulings by the Librarian of Congress
under subsection 801(c)." 16 17 U S.C. s 802(c) (enphasis

it enphasized the marketplace value criteria. As a result, al
parties received a zero credit for harm and the evidence
presented by the parties regarding this factor was given no
wei ght .

Li brari an Decision, 61 Fed. Reg. at 55, 658.
16 Subsection 801(c) provides:
The Librarian of Congress, upon the recommendati on of the

Regi ster of Copyrights, may, before a copyright arbitration
royalty panel is convened, make any necessary procedural or
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added). Simlarly, while the ad hoc panel is nowthe initial
factfinder, its decision is subject to scrutiny by both the
Regi ster and the Librarian and, if the latter do not concur in
the panel's rejection of prior Tribunal practice, they may
force conpliance with that practice. See, e.g., Librarian

Deci sion, 61 Fed. Reg. at 55,661 (concluding that Panel shoul d
have adhered to Tribunal practice of setting final percentage
awards on basis of awards to all classes, regardl ess whet her
class settled its clains or litigated them before Panel). This
arrangenent al so dovetails with the Librarian's obligations
under the arbitrary and | egal review standard of subsection
802(f) as well as his authority, pursuant to subsection 801(c),
to i ssue orders establishing the procedures the Panel and
claimants are to follow Accordingly, we defer to the Librari-
an's reasonable and perm ssible interpretation of the require-
ments of subsection 802(c) under the second step of the
Chevron anal ysis. 17

Nor has Programmer given us any basis to concl ude that
the Librarian "acted in an arbitrary manner" in finding that
the Panel's elimnation of the harmcriterion was neither
arbitrary nor contrary to applicable law. The policy reasons
Programmer advances to support retaining the harmcriterion
are msdirected; those are matters for the Librarian and his
agents, not this Court. Cf. NAB IIl, 772 F.2d at 940. Sim -
larly, the Panel's explanation for jettisoning the harmcriteri-
on, as refined by the Register's recommendati on and the
Librarian's decision, is nore than adequate to survive scruti -
ny under the arbitrary manner standard; the Panel expl ai ned
that the harmcriterion was in fact sinply a different expres-
sion of dimnution in market value and that the evidence did
not provide for any neaningful way to distinguish anong the

evidentiary rulings that would apply to the proceedi ngs con-
ducted by such panel

17 U.S.C. s 801(c).
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Tribunal in the past.
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parties.18 No nore was required of the Panel or of the

Li brarian in adopting the Panel's concl usion. Thus, having
properly rejected the utility of such evidence, neither the
Panel nor the Librarian was obliged to go further

(3) Panel's Evidentiary Findings

Finally, Progranmmrer clains that the Librarian acted in an
arbitrary manner by approving the Panel's proposed awards
as adjusted by the Register's recommendati on even though
the Panel (1) did not eval uate market value according to a
uniformset of criteria with respect to the Devotional and
NAB awards, (2) did not accord simlar weight to conparable
evi dence with respect to the JSC award and (3) did not
consi der sone evidence that plainly detracted fromits concl u-
sions with respect to the PBS award. 19 However, none of the

18 The Panel responded to the Register's certified questions re-
garding the harmcriterion as foll ows:

[ T]he panel found that evidence of harmwas not quantifiable

and did not establish that any one party was entitled to a harm
credit nore than any other party. Qher than identifying that

a clai mant whose programwas transmtted w t hout conpensa-

tion has been harnmed, it did not |end any appreciable informa-
tion on relative market value. At |east two expert witnesses
testified that "harni is nmerely another way of describing, or an
aspect of, the supply side of the market, just as "benefit" is
anot her way of describing, or an aspect of, the buyer's side of
t he mar ket .

Panel Responses to Certified Questions at 4; accord Panel Report
at 20-25 (concluding that " 'market value' is the only |ogical and
| egal touchstone"” by which to assess the nerits of various class
cl ai ns) .

19 To the extent Progranmer clains that subsection 802(f) all ows
the Librarian only two choi ces--adoption or rejection of the Panel's
report in toto--we find nothing in the | anguage of the provision that
requires that interpretation and thus we accord the Librarian's
reasonabl e interpretation deference under Chevron. Cf. NBC, 848
F.2d at 1296 ("This presunption by the [Tribunal], in the face of
congressional silence, is a permssible interpretation of the statute,
to which we defer."). Further, we think it plain fromthe Librari-
an's order that the Register (and thus the Librarian) adopted the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-1451  Document #362610 Filed: 06/26/1998  Page 39 of 49

asserted errors provides a basis for adjusting Programrer's
award. Even if the awards to Devotional, NAB, JSC and

PBS were arbitrary, Progranmer does not explain how cor-
recting the errors would benefit it. Indeed, to the extent
Programmer's first clai msuggests that Devotional's claim

was underval ued, success on the claimcould threaten only to
reduce the Programer award. Accordingly, because sub-
section 802(g) grants an appeal only to an "aggrieved party,"
and because Programrer has failed to show how it has been
aggrieved by the Panel's allegedly arbitrary evidentiary find-
i ngs regardi ng other classes' awards, we cannot hear the
clains. See Asociacion de Conpositores y Editores de Misi -

ca Latinoamericana v. Copyright Royalty Tribunal, 809 F.2d
926, 928 (D.C. Cir. 1987) ("ACEM.A, however, is not ag-
grieved by the award to LAMCO The two are, for our

pur poses, separate entities; ACEM.A thus has no statutory
basis to chall enge that portion of the [Tribunal's] decision that
affects LAMCO ").

B. Devotional's dains

Devotional requests that we adjust its award upward to
correct for four errors that the Librarian allegedly nmade in
approvi ng Devotional's award, as it was adjusted by the
Regi ster's reconmendation: (1) the Librarian failed to inde-
pendently exanmi ne the record and nmake his own determ na-
tion as to the appropriate share of the royalty funds to which
each class was entitled; (2) the Panel awarded Devotional a

Panel ' s proposed settlenent, except for the technical adjustnments

the Regi ster recommended. See Librarian Decision, 61 Fed. Reg.

at 55,653 ("The Librarian is adopting in part and rejecting in part

t he decision of the Copyright Arbitrati on Royalty Panel (CARP).

The rejection takes the form of naking some adjustnents to the

di stribution percentages."); id. at 55,669 ("[T]he Librarian of Con-
gress fully endorses and adopts her [the Register's] recommenda-

tion to accept the Panel's decision in part and reject it in part. For
the reasons stated in the Register's recommendation, the Librarian

is exercising his authority under 17 U. S.C. s 802(f) and is issuing an
order setting the distribution of cable royalty fees.").
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share of the royalties that was nominally the sane as its

share of the 1989 funds, but the Librarian, wthout any
evidentiary basis for his decision, adjusted downward the
Panel ' s proposed award to account for certain settlenments the
Panel overlooked in its calculations; (3) the Librarian ratified
the Panel's arbitrary failure to increase the Devotional's
share as a result of the elimnation of the harmcriterion; (4)
the Librarian acceded to the Panel's arbitrary failure to
accord Devotional's viewership surveys and testinonial evi-
dence the sane weight as it gave other clainmants' evidence of
this kind. None of these clains warrants vacating or re-
mandi ng Devotional 's award.

(1) Librarian's Oder

Devotional's first argunent fails for the sane reasons
Programmer's simlar argunment failed. As discussed above,
subsection 802(f) cannot reasonably be construed to require
the Librarian to duplicate the efforts of the Panel and the
Regi ster; here the path of decisionnaking is reasonably
transparent and there is nothing unreasonable in the Librari-
an's decision to issue an order that addresses only the specific
probl ens the Register (and thus the Librarian) identified in
the original Panel report. See supra Part 111.A (1).20

20 Nor is the nere fact that Devotional's award represented a
conprom se between differing expert views of the value of its
programm ng a sufficient basis for finding the conprom se figure
arbitrary. See NAB I, 772 F.2d at 940 (observing that percentage
awards are "inherently subjective judgnent calls" and require
"rough bal ancing of hotly conmpeting clains"); NCT, 724 F.2d at 187
("In essence, it appears that the [Tribunal] attenpted to 'split the
difference.'" W have upheld simlar exercises of the [Tribunal's]
expert judgnment before."). Mreover, the suggestion that the
Panel 's process fell below the m nimum constitutional requirenments
of the Due Process Clause is specious. Cf. NAB I, 675 F.2d at 376
("Neither the Act nor the requirenents of the due process were
vi ol ated by the Tribunal conducting that apportionnent with the
open-m ndedness that shoul d acconpany the performance of any
task for the first time.").
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(2) Librarian's Explanation of Adjustnent

The contention that neither the Librarian nor the Pane
articulated a rational reason for reduci ng Devotional's award
is also without merit. The Panel erroneously predicated its
proposed settlenent on the assunption that 100% of the
royalty funds collected for 1990-1992 were in dispute. See
Panel Responses to Certified Questions at 3-5 (acknow -
edgi ng that Panel did not adjust proposed awards for NPR
settlenent and that award to Devotional was "based on a
100% scal e"). Consistent with the Register's recomenda-
tion, the Librarian corrected this nistaken assunption by
adjusting all of the class awards by an appropriate percentage
to account for the settlenent of certain clains. See Librarian
Deci sion, 61 Fed. Reg. at 55,661. As a result, Devotional's
final share of the royalty funds was slightly lower than its
share of the 1989 funds. Conpare Table 2 with Table 3.
Specifically, the relative difference between the Panel's pro-
posed award and the Librarian's final award was on the order
of 5.62%for the Basic Funds and 4.275%for the 3.75 Fund,
correspondi ng to an absolute difference of 0.06 and 0.04
per cent age points, respectively.

Devotional argues that because the Panel found that its
ci rcunst ances had not changed, the Panel intended to award
Devoti onal the same anmpbunt that it received in the earlier
distribution (after the settlenents). Because the earlier
anount was a post-adjustnent figure, it seens to be arguing
that the Librarian should not have reduced its award in
adjusting for the Panel's om ssion of the settlenent. In
Devotional's view, the reduction gave it a post-adjustnent
award |l ower than its earlier award and this | ower award does
not make sense in light of its unchanged circunstances. (Its
argunent inplies that it would be happy if the Librarian had
acknow edged the settlement by adjusting every other party's
award, but not its.)

Even if Devotional were correct that the Panel intended to
award it the same percentage it received in the earlier
distribution, we are reviewing the Librarian's decision, not
the Panel's. The Librarian's nmethod of correcting the Panel's
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m st ake was neither arbitrary nor irrational. The Librarian
understood the argunments made by each party and expl ai ned

why he did not accept the Panel's original judgnent. In
maki ng his ultimte decision, he nade a reasonabl e judgnent
that it was not necessary to reconsider the relative entitle-
ments of each party in order to correct the Panel's nistake.
W& need not deci de whether the Panel had intended to give
Devotional a post-adjustnment award equal to its earlier award
because the Librarian's final figure is only slightly changed
fromthe earlier one and remains within the zone of reason-
abl eness. See NCT, 724 F.2d at 182 ("There has never been
any pretense that the [Tribunal's] rulings rest on precise
mat hemati cal calculations; it suffices that they lie within a
zone of reasonableness.”); NAB I, 675 F.2d at 379 (rejecting
argunents regarding quantitatively de minims interests).

(3) Elimnation of Harm Criterion

Devoti onal next argues that elimnation of the harmcriteri-
on should have resulted in an enlargenent of its award. This
argunent is also neritless. The harmcriterion was but one
factor in the Tribunal's five-factor distribution calculus. See
supra Part I. A Thus, the Panel's elimnation of a single
factor hardly conpels a particular adjustnment to a class's
award based on the benefit or detrinent the class may have
derived fromthe factor in the past. Indeed, while the Pane
elimnated the harmcriterion, it also increased the weight
given to the marketplace value criterion, see Panel Report at
23. The effect of elimnating the harmfactor is therefore
i ndeterm nate; w thout knowi ng the rel ative magnitude of the
change according to each factor and whether any of the
assessnments of other factors changed, it is well nigh inpossi-
ble to predict what effect the elimnation of the harm factor
m ght have on a final award. Cf. NAB I, 772 F.2d at 935
("Thus the issue is not whether the Canadi ans objectively
i nproved the quality of their evidentiary subm ssions, but
rat her whet her any such inprovenent was sufficient to war-
rant an award fromthe 1980 fund greater than the 1979
award, in light of the subm ssions nmade by other claimnts.")
(enphasi s added). Accordingly, the fact that Devotional's
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award did not increase as a result of the elimnation of the
harmcriteri on does not suggest arbitrary action by either the
Panel or the Librarian

Moreover, the fact that the Panel found that Devotional's
ci rcunst ances had not changed since the distribution of 1989
funds does not require a different conclusion. As in past
di stribution proceedings, the "changed circunstances” inquiry
was only one factor influencing the anount of royalties to
whi ch a class of claimnts was deened entitled and therefore
the fact that this variable remained constant is no reason to
presune that all other variables did, that other classes
relative shares remained the sane or that this factor alone
shoul d control a class's award. |Indeed, in the past we have
expl ai ned the significance of the changed circunstances factor
in the foll owi ng manner

We agree that, as the parties thensel ves recogni ze, it
woul d be inproper, as a matter of law, for the Tribuna

to rely solely upon a standard of "changed circum
stances.” The invalidity of this rigid approach is strong-
|y suggested by our two prior opinions, which expressly
contenplated that in the annual determ nation process

the clai mants woul d i nprove upon the quality and so-
phistication of their evidentiary subm ssions. At the
same time, it is entirely appropriate for the Tribunal to
enpl oy, as one of its analytical factors, the determ nation
whet her circunstances have changed in the course of the
ensui ng twel ve nonths, inasnmuch as that conclusion wll
obviously be relevant to the question whether an award
should differ fromthe prior year's award. But if a

cl ai mant presents evidence tending to show that past

concl usions were incorrect, the Tribunal should either
concl ude, after evaluation, that the new evidence is un-
persuasive or, if the evidence is persuasive and stands
unrebutted, adjust the award in accordance with that

evi dence.

NAB 1, 772 F.2d at 932 (enphasis added); accord id. at 938
(rejecting simlar argunent that no change in circunstances
shoul d have resulted in no change in percentage awarded).
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We therefore find no reason to set aside the Devotiona
awar d.

(4) Weighing of Evidence

Final |y, Devotional suggests that the Panel arbitrarily ac-
corded | ess weight to some of Devotional's evidence than it
accorded to simlar evidence introduced by other class claim
ants. W do not agree. To begin, it is enphatically not our
role to independently wei gh the evidence or determ ne the
credibility of witnesses--two duties entrusted solely to the
Panel and, before it, the Tribunal. See NAB Il, 772 F.2d at
926 ("[T]he judicial task is not to weigh the evidence and fix
what in our view would constitute appropriate percentages.").
Further, in view of the exceptionally deferential review we
give the Librarian's awards, we can find nothing arbitrary in
the Panel's treatnent of the evidence to which Devotiona
refers. The fact that the Panel found that the Ni el sen and
Bortz survey results reinforced one another with respect to
PBS s award but did not increase Devotional's award as a
result of increased viewership of Devotional programing
does not denonstrate that the Panel (and subsequently the
Librarian) arbitrarily discredited Devotional's evidence.21 Cf.

21 The Ni el sen and Bortz surveys were the principal and nost
i nportant statistical evidence before the Panel. See Panel Report
at 27-66. The Ni el sen survey assesses the percentage of viewers
each type of programm ng attracts whereas the Bortz survey
cal cul ates the value of the types of progranmng to cable transmt-
ters--which does not correlate perfectly to shares of viewers be-
cause cabl e conpanies may be nore interested in acquiring certain
ki nds of progranmng to diversify their offerings even though the
progranmm ng may have a narrower follow ng. 1d.

In Devotional's case, the uncorrected Bortz nunbers show no
clear trend: for 1989 cable operators were willing to pay 4. 3% of
specified funds for the Devotional programmng; for 1990 they paid
3.8% for 1991 they paid 4.3%and for 1992 they paid 3. 9%
Simlarly, the N elsen nunbers for the same period do not reflect
any neani ngful trend: for 1989, the N el sen nunber was 0.22% of
vi ewers according to the survey nethodol ogy then in use; for 1990
t he nunber, using a different nethodol ogy, was 1.0% for 1991, the
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NAB I, 675 F.2d at 381 ("The argunent once agai n comnes

down to nethodol ogy, and the Tribunal's refusal to rely
blindly on the data put forward by [a claimant] was not
unreasonable. The two approaches lead to a difference of

only three percentage points of the Fund, and we cannot say
that the Tribunal's choice falls outside a zone of reasonable-
ness."). Mreover, both the cable operator testinony and the
survey evidence to which Devotional refers fail to denon-
strate that the award the Panel ultimately arrived at in each
case was arbitrary. Sinply because a claimant presented
strong evidence of one type does not conpel the concl usion
that an award based on all of the evidence should have been
different: the Panel's ultinmate decision necessarily rested
upon conposite judgnments as to the overall strength of the
evidentiary case subnmitted in support of and against a class
claim Additionally, with respect to the cable operator testi-
nmony Devotional introduced, the Panel found the testinony

| ess conpelling than other operator testinony--which was

well within its prerogative. Conpare Panel Report at 130
("The cable operator's assessnment is not supported by any

new, persuasive evidence of avidity"), with id. at 87-88 (de-
scribing JSC s operator testinony, in context of strong statis-
tical and other evidence cunul atively corroborating operator
testinmony); accord Librarian Decision, 61 Fed. Reg. at 55, 666
("When a deci si on- maki ng body wei ghs evidence, it may often
decide to accept one piece of evidence but reject another

even though they appear simlar. Anderson v. Bessener

Cty, 470 U. S. 564, 574 (1985)."). Accordingly, we find noth-
ing conpelling in the evidentiary record nor in the Panel's
and the Librarian's assessnent of that record that would
enable us to conclude that the Librarian acted in an arbitrary
manner in fixing Devotional's award. See Librarian Decision
61 Fed. Reg. at 55,666 ("Wile the Panel's expl anati on was

| ess than conpelling, ... enough can be gleaned fromit to
support the conclusion that the Panel rationally weighed the
differences in seemngly simlar evidence.").

nunber was |less than 1.0% for 1992, the nunber was once again
1.00%
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C. NAB's d ai ns

NAB argues that the Librarian acted in an arbitrary
manner by failing to adjust its award upward (and Program
mer's award downward) for certain categorization errors that
were made in conpiling the Nielsen results for NAB pro-
gramm ng. The argunment proceeds fromthe prem se that
t he Panel, and subsequently the Register and the Librarian
i ntended to award NAB a percentage of royalties within the
range described by the | ower bound of its N el sen survey
results. The Panel and the Librarian failed to effect this
i ntent, however, because they relied on incorrect N elsen
nunbers in fixing the anount of NAB's award at 7.5% of both
the Basic Fund and the 3.75 Fund--the mdpoint of the | ower
range described by NAB's N el sen nunbers, i.e., 7.0%to
8.0% Instead, NAB contends that the Panel, and subse-
quently the Librarian, should have adjusted the N el sen
results for certain alleged m scategorization errors involving
two prograns--"National Geographic Explorer," a NAB pro-
gram and "National Geographic on Assignnment," a Program
mer program-resulting in a larger award to NAB. W can
find nothing in these clainms to suggest that the Librarian
"acted in an arbitrary manner" in declining to adjust the
NAB awar d.

To begin, because it is the Librarian's decision which is
directly before us on review, not the Panel's, the Librarian's
under standi ng of the Panel's intent with respect to a particu-
lar award is controlling unless patently inplausible on the
record before him Here, it is plain that neither the Librari-
an nor the Panel intended to nmake the Nielsen results the
sol e determ nant of NAB's share of the royalty funds. See
Li brari an Decision, 61 Fed. Reg. at 55,665 ("The Panel has
clarified that it did not intend to award NAB its Ni el sen
viewi ng share, but was only using those nunbers as a refer-
ence point for determning the award."). As a result, even if
NAB is correct on its miscategorization claim the claimfails
to provide a basis for setting aside the award; the adjusted
Ni el sen figures were but one item of evidence that supported
the Panel's cal culation of fair nmarket val ue of the program
m ng, the "only | ogical and | egal touchstone" for apportioning
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royalties. Panel Report at 23; accord Panel Responses to
Certified Questions at 4 ("It was the Panel's assessment that
7.5% was the fair market val ue of [NAB] progranmng.");

Panel Report at 44 ("We cannot quantify the Nielsen statis-
tics as evidence of market value other than to say that actua
viewing is very significant when weighed with all other fac-
tors.") (enphasis added).

Mor eover, even if the Panel and the Librarian had intended
to tie the NAB award to the lower limts of its Nielsen
view ng share, we find nothing arbitrary in the Panel's and
the Librarian's successive refusals to correct the N el sen
nunbers.22 It was well within the Panel's prerogative to
wei gh the m scategorization evidence and ot her testinony and
conclude that, given the fact the N elsen results were at best
an inperfect proxy for market value, it did not make sense to
attenpt to refine the figures:

Dr. Peter Mller, in testifying for the JSC, says the
Ni el sen figures should be | ooked at with sonme degree of
caution. He says the nunbers could be biased in one
direction or another but that this cannot be quantified
and that we should take those nunbers with "a grain of
salt." W do accept those nunbers in that vein. W see
no need to engage in a | engthy di scussion about the
Ni el sen nmet hodol ogy in light of the fact that we accept
these nunbers nerely as a reference point and not as an
absolute value. Also, in addition to being unable to
quantify their various criticisnms, the claimnts who dis-
pute the Ni el sen survey's accuracy present no alternative
evi dence as to view ng.

The next question is, what do these nunbers revea
about market val ue? Program Suppliers acknow edge
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22 W reject any suggestion by NAB that the Panel was obligated

to correct the Nielsen figures sinply because the Tribunal had
undertaken such a task in the past. Just as the Panel was

aut horized to dispense with the harmcriterion because it found the
criterion unhel pful, it was not required to follow the Tribunal's |ead
on the miscategorization errors given its assessnent of the inpreci-

sion of the evidence. See supra discussion, Part [11.A(2).
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that the Niel sen study does not neasure value; rather, it
measures tuning. Program Suppliers point out they did

not ask Nielsen to interpret what the results nmeant, but
left that to the other witnesses and the evidence. Pro-
gram Suppliers agree that the N elsen figures are not

the sole determ nant of market val ue.

Panel Report at 43; cf. NCI, 724 F.2d at 187 ("In sum the
Tri bunal sought to estimate a market price in the absence of

a functioning market. It used the best, indeed, the only,

anal ogi es available to it. It could not mathematically derive
its ultimate decision. lnevitably, it used its expert judgment
to make a 'best guess'; we are not positioned to offer a better

one."). W believe this judgnment to be an em nently reason-
able one and it is far fromthe type of disconnect between the
evi dence and the award that could warrant our intervention
under the "arbitrary manner" standard of subsection 802(g).

Cf. Association of Am Publishers, Inc. v. Governors of

United States Postal Serv., 485 F.2d 768, 773 (D.C. Cir. 1973)
("I't would, of course, be the summum bonumif we had

accurate figures as to recent costs of carrying special fourth
class mail. The only available figures were inaccurate, but
were susceptible of rough adjustnent. The Postal Service
proposed one nethod of adjustment; the Chief Exam ner

another. So the Commi ssion nore or less split the differ-
ence. No doubt it would have been possible to straighten out
some of the errors or supposed errors of adjustment in either
the Postal Service's or the Chief Examiner's cal cul ations.

And if rate-making [or royalty distribution] were an exact

sci ence such a counsel of perfection would be mandatory.

But, though courts hesitate to so adnmit, they know that in the
rat e- maki ng area, John Sel den was prophetic in declaring

that in governing it is not juggling, but too much juggling
that is to be blaned.").

V. CONCLUSI ON
In summary, we conclude that the Copyright Tribuna

Ref orm Act of 1993 significantly narrowed the standard of
review applicable to the Librarian's apportionment of cable
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royalties. Under the applicable standard, we find nothing in
any of the petitioners' clains that warrants nodification or
remand of the Librarian's Phase | awards. Accordingly, the
petitions for review of the decision of the Librarian, as
reported in Distribution of 1990, 1991 and 1992 Cabl e Royal -
ties, 61 Fed. Reg. 55,653 (1996), are

Deni ed.
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