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United States Court of Appeals

FOR THE DI STRICT OF COLUMBI A CI RCU T

Filed April 24, 1998
No. 96-5343

Auct i on Conpany of America,
Appel | ant

Federal Deposit |nsurance Corporation, as Manager

of the FSLIC Resol ution Trust Fund,
Appel | ee

Before: Wald, WIlianms and Rogers, G rcuit Judges.
ON PETI TI ON FOR REHEARI NG

ORDER

Per Curiam Upon consideration of the petition for rehear-
ing of the Federal Deposit |Insurance Corporation ("FD C")
and of the response to the foregoing, it is

ORDERED, by the Court, that the petition is denied, for
the reasons set forth in the opinion of the Court filed herein

this date.
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CPI NI ON

WIlliams, Grcuit Judge: Appellee FDIC petitions for re-
hearing of the decision in Auction Co. v. FDIC, 132 F.3d 746
(D.C. Cr. 1997) ("Auction Co. 1"). The FDIC objects that
the panel has (1) wongly asserted that a contract with the
FDI C as Receiver will support Tucker Act jurisdiction, and
(2) wongly identified the source of judicial jurisdiction over
Auction Conpany's suit. W deny the petition for the foll ow
i ng reasons.

Auction Co. | held that the FD C counted as "the United
States" for the purposes of the catch-all federal statute of
[imtations for any "civil action conmenced agai nst the United
States," 28 U S.C. s 2401(a). See 132 F.3d at 750. The
panel opinion reasoned that since s 2401(a) had originated as
part of the Tucker Act, the scope of "United States" in
s 2401(a) should be the sanme as its scope in the Tucker Act.

Id. at 749-50. That Act provides jurisdiction for suits against
the United States whenever "a federal instrunmentality acts
within its statutory authority to carry out [the governnent's]
pur poses” as long as no other specific statutory provision bars
jurisdiction. Butz Engineering Corp. v. United States, 499
F.2d 619, 622 (C. d. 1974); see also L'Enfant Plaza Proper-
ties, Inc. v. United States, 668 F.2d 1211, 1212 (C. d. 1982).

That the FDI C as Receiver "counts as the United States
for the Tucker Act,"” as we held in Auction Co. |, 132 F. 3d at
750, does not, standing alone, establish Tucker Act jurisdic-
tion over the FDIC as Receiver. As we just observed, such
jurisdiction depends al so on there being no specific statutory
bar to Tucker Act jurisdiction, a limtation that does not
affect the s 2401(a) analysis. Since the possible existence of
a specific bar to Tucker Act jurisdiction is not relevant to the
conclusion that the FDIC as Receiver counts as the United
States, that section of the panel opinion should not be taken
to suggest that no specific statutory bar exists. The FD C
points to 12 U. S.C. s 1821(d)(13)(D) as such a bar; nothing in
t he panel opinion should be taken to say that that section
never operates to preclude jurisdiction. W spell out bel ow
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the extent to which it does, so far as is necessary to identify
the source of jurisdiction in this case.

As we noted in Auction Co. |, the FDIC argued that the
district court had jurisdiction over this action pursuant to
s 1821(d)(6), which allows suit in district court foll ow ng
adm ni strative review of clains against depositories. The
panel rejected that suggestion and agreed with Auction Com
pany's theory of jurisdiction, which | ooked to the FDIC s sue-
or-be-sued clause for a waiver of immnity and found subject
matter jurisdiction based on the Financial Institutions Re-
form Recovery and Enforcenment Act of 1989's ("FIRREA")
"deener" clause, 12 U S.C. s 1819(b)(2)(a). See 132 F.3d at
751.

The FDIC s petition for rehearing reiterates its theory of
jurisdiction, arguing that Auction Company's account cannot
be correct because the jurisdiction-precluding effect of
s 1821(d)(13)(D) extends to this case, allow ng only such
jurisdiction as is granted in s 1821(d)(6).1 Although we wll
not attenpt to define fully the concept of "clainms" as it
appears in subsections (d)(13)(D) and (d)(6) of 12 U S.C
s 1821, we will nmake clear the grounds for our rejection of
the FDIC s view of those sections as they apply to this case.

Section 1821(d)(13)(D) states in relevant part:

Except as otherw se provided in this subsection, no
court shall have jurisdiction over

(i) any claimor action for paynent from or any
action seeking a determ nation of rights with respect
to, the assets of any depository institution for which

1 The FDI C suggests al so that our analysis of the jurisdictiona
i ssue was unnecessary. This underestimtes the inperatives of
limted federal jurisdiction. Federal courts have an independent
obligation to assure thensel ves of jurisdiction, even when the
parties fail to challenge it. See, e.g., FWPBS, Inc. v. Dallas, 493
U S 215, 231 (1990); Floyd v. District of Colunbia, 129 F.3d 152,
155 (D.C. Cir. 1997). Establishing the existence of federal jurisdic-
tion may be easy, but it is never unnecessary and never dictum
See American Nat'l Red Cross v. S.G & A E., 505 U S 247, 255 n.5
(1992). Here the parties offer mutually inconpatible theories of
jurisdiction, which would warrant a |look fromus if warrant were
needed.
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t he Corporation has been appointed receiver, including
assets which the Corporation may acquire fromitself
as such receiver; or

(ii) any claimrelating to any act or omnission of such
institution or the Corporation as receiver.

The only clause of the subsection that "otherw se pro-
vide[s]" jurisdiction is 12 U S.C. s 1821(d)(6), which provides
for adm nistrative determ nation of "any cl ai magai nst a
depository institution for which the Corporation is receiver”
and thereafter for adjudication in district court. These two
subsections would seemto set up a standard exhaustion
requirenent: (d)(6)(A) routes clainms through an adm nistra-
tive review process, and (d)(13)(D) w thholds judicial review
unl ess and until clainms are so routed. Their wordi ng, howev-
er, creates a difficult interpretative problem the jurisdiction-
precl udi ng | anguage of (d)(13)(D) can accommopdate quite a
br oad readi ng--broad enough to cover contracts between
private parties and the FDI C as Receiver for a fail ed deposi-
tory institution. But (d)(6)(A) is quite narrow-it allows
judicial review, after adm nistrative determnation, of "any
cl aimagai nst a depository institution for which the Corpora-
tionis receiver." Thus, for clains that are not "against a
depository institution” but that do fall within (d)(13)(D), the
effect of the two sections, on a plain | anguage approach
woul d be not to inpose an admi ni strative exhaustion require-
ment but to foreclose judicial jurisdiction altogether, a result
troubling froma constitutional perspective and certainly not
the goal of FIRREA. See generally, e.g., Hudson United
Bank v. Chase Manhattan Bank of Connecticut, 43 F.3d 843,
848-49 (3d Cir. 1994) ("Congress did not intend FIRREA s
clains process to i munize the receiver, but rather wanted to
requi re exhaustion of the receivership clains process before
going to court."); Honeland Stores, Inc. v. RTC, 17 F.3d
1269, 1273-74 (10th G r. 1994) (assum ng that "Congress
i ntended those 'clains' barred by s 1821(d)(13)(D) to parallel
t hose contenpl ated under FIRREA s administrative clains
process”). A claimbased on a contract with the FDI C as
Recei ver for a particular depository is one of the types of
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actions that fall into the gap. Such a contract mght be either
(1) one entered into in the first instance by the FDIC as

Recei ver, or (2) one inherited froma depository institution

and accepted by the receiver, rather than being rejected
pursuant to s 1821(e)(1) and (2). Such clains, particularly of
the first sort, do not appear to be clains "against a depository
institution" but they would, superficially, be ones "relating to
any act or omission of ... the Corporation as receiver." How
shoul d a court resolve the problen? The obvious solution is

to read (d)(6)(A) and (d)(13)(D) to apply to the same

"clainms." 2 W have called this a "plausible" method of
reconciliation, Nat'l Trust for Historic Preservation v. FDIC,
995 F.2d 238, 240 (D.C. Cir. 1993), vacated 5 F.3d 567,
reinstated in relevant part 21 F.3d 469 (D.C. Gr. 1994), and
other courts agree. See, e.g., Rosa v. RTC, 938 F.2d 383, 394
(3d Gir. 1991) (stating that (d)(13)(D) bar applies only to
clains "susceptible of resolution through the clains proce-
dure"); see also Henderson v. Bank of New Engl and, 986

F.2d 319, 321 (9th Cr. 1993) (sane, quoting Rosa).

There are two possi bl e ways to produce such a harnoni ous
reading of "clainms". One may either read (d)(6)(A) broadly,
i gnoring the phrase "agai nst a depository institution," or read
(d)(13)(D) narrowy, inplying the phrase "agai nst a deposito-
ry institution" on the basis of the statute's general focus on
such clainms. See Ofice and Professional Enpl oyees Inter-
nati onal Union v. FDIC, 962 F.2d 63, 68 (D.C. GCr. 1992)
("OPEIU'). The circuits have split on which approach to
take. Conpare Stammv. Paul, 121 F.3d 635 (11th Cr. 1997)
(applying s 1821(d)(6) to claimagainst receiver); Hone Capi-

2 Even such a harnonious reading woul d not necessarily limt the
net effect of (d)(6)(A) and (d)(13)(D) to the inposition of an exhaus-
tion requirement on a specific class of suits against the FDIC. For
exanple, it may well be that Congress intended entirely to prevent
parties from maintaining declaratory judgnent actions against the
receiver, see Nat'l Union Fire Insurance Co. v. Cty Savings, 28
F.3d 376, 385-86 (3d Cir. 1994); cf. Nat'l Trust for H storic Preser-
vation v. FDIC, 21 F.3d 469, 471-73 (D.C. Gr. 1994) (wald, J.,
concurring) (discussing operation of anti-injunction provision of
s 1821(j), and noting existence of clains procedure as alternative to
i njunctive relief).
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tal Collateral, Inc. v. FDIC, 96 F.3d 760 (5th Cir. 1996)
(same); Hudson, 43 F.3d at 848-49 (sane) w th Honel and

17 F.3d at 1275 (holding adm nistrative review process inap-
plicable to clainms accruing after RTC s appoi ntnent as receiv-
er).

Qur circuit has not taken a position on the issue, although
we have indicated that bankruptcy lawis a useful aid in
understandi ng FIRREA. See OPEIU, 962 F.2d at 68. A
bankr upt cy- nodel ed approach woul d draw a di stinction be-
tween cl ai ns agai nst the depository, which accrue before the
appoi nt ment of the receiver and are subject to adnministrative
determ nation,3 and cl ai ns agai nst the receiver, which accrue
after appointnment and are not. See, e.g., Matter of M
Frenville Co., Inc., 744 F.2d 332, 335 (3d Gir. 1984) (noting
that post-petition clains are not subject to automatic stay);
11 U.S.C. 361(a)(1). But this case does not require us to
deci de how far the bankruptcy distinction should guide us in
interpreting FIRREA. Section 1821(d)(13)(D) cannot apply
to Auction Conpany's suit regardl ess of how broadly "claint
is read.

Section 1821(d)(13)(D)(ii), as discussed, bars jurisdiction
(except as otherw se provided in subsection (d)) over "any
claimrelating to any act or om ssion of such institution or the
Corporation as receiver." \Watever may be the scope of
"claim" we think it is clear that the reference to "the
Corporation as receiver"” in (d)(13)(D)(ii) neans the Corpora-
tion as receiver for such institution (i.e., a particular institu-
tion of the sort referred to in (d)(13)(D)(i)). Omtting this
restriction would change s 1821(d)(13)(D) from an exhaustion
requirenent to a grant of imunity for all clains arising from
acts the FDIC takes "as receiver"--except to the extent that
t hose clainms could be handl ed by an admi nistrative process
open only to clains "against a depository institution." W

3 Cainms based on contracts rejected by the receiver pursuant
s 1821(e)(1) and (2) would fall into this category. Cf. 11 U S.C
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ss 365(g), 502(g) (providing that rejection of an executory contract

by bankruptcy trustee is treated as breach occurring i medi ately
before filing of bankruptcy petition).
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are confident that Congress did not intend such a result,

whi ch woul d rai se serious constitutional questions. See, e.g.
Nat'l Union Fire Ins. Co. v. Cty Savings, 28 F.3d 376, 390
n.16 (3d Cr. 1994).

In this case, however, the FDI C did not act as receiver for
any particul ar depository. The contract it entered into relat-
ed to the assets of an unspecified nunber of unnamed deposi -
tories and provided that the assets could be unilaterally
wi thdrawn at any tinme up to 48 hours before the auction. W
refuse to conceive of this arrangenment as a contract between
Auct i on Conpany and the FDI C as Recei ver for a quanturr
flux of probabilistic depositories whose identities are reveal ed
only by the filing of a lawsuit. A federal receivership is not
Schroedinger's cat. |If the FDIC enters into a transaction
whose econonic realities are inpossible to square with the
notion that the FDIC is acting as receiver for a particular
depository, liability for its acts will run to the FDIC directly,
unnedi at ed by exhaustion requirenments governing cl ai ns
agai nst depositories. |If the FDIC acts as a generic receiver,
it must expect to be sued as such

Wth this clarification, the petition for rehearing is hereby
deni ed.

eeeeeeeeSo Ordered.
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