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J. Ray Terry, Jr., Deputy Ceneral Counsel, and Robert J.
Gregory, Attorney, were on the brief for amicus curiae Equal
Enpl oynment Qpportunity Comni ssion.

Before: Edwards, Chief Judge, Wald, Silberman,
Wl liams, G nsburg, Sentelle, Henderson, Randol ph,
Rogers, Tatel and Garland, Circuit Judges.

pinion for the Court filed by Crcuit Judge WIIlians.
Concurring opinion filed by Circuit Judge Randol ph.

Di ssenting opinion filed by Crcuit Judge Tatel, with
whom Chi ef Judge Edwards, and Circuit Judges \Vald,
Rogers and Garl and j oi n.

WIlliams, Grcuit Judge: Carole Kolstad sued her enpl oy-
er, the Anerican Dental Association ("ADA"), under Title WV
of the 1964 Civil R ghts Act, 42 U S.C. s 2000e et seq. At the
cl ose of evidence, the district court refused to instruct the
jury on punitive damages. The jury awarded Kol stad back
pay, and the district court denied ADA's notion for judgnent
as a matter of law on the issue of liability. A panel of this
court reversed the district court's dismssal of Kolstad s puni -
tive damages claimand remanded for a trial on punitive
damages. Kolstad v. Anerican Dental Ass'n, 108 F.3d 1431
1437-39 (D.C. Gr. 1997). W granted en banc review on the
guesti on whet her the standard of evidence for punitive dam
ages under Title VII is, in all but a narrow range of cases, no
hi gher than the standard for liability. W reject that view
and hold that punitive danages in a Title VII case nmay be
i nposed only on a showi ng of egregious conduct. W further
hold that no evidence of such behavior was shown at trial in
this case, and thus affirmthe district court on the issue of
puni tive damages.

ADA is a Chicago-based professional organization with an
of fice in Washington. Jack O Donnell worked in the Wash-
i ngton office, where he held the double-barreled title of
Director of Legislation and Legislative Policy and Director of
the Council on Governnent Affairs and Federal Dental Ser-
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vices. The first role involved devel opi ng and advocati ng
ADA' s stance on federal |egislation and regul ations; the
second entail ed coordi nati ng regul ar neetings of the Counci
on Governnental Affairs, a policy-making body conposed of
ADA nenbers.

In Septenber 1992 O Donnell announced he would retire at
year's end. Upon |earning of O Donnell's inpendi ng depar-
ture, Kolstad (then serving as ADA's Director of Federa
Agency Rel ations) and Tom Spangl er (then ADA s Legislative
Counsel ) each expressed interest in the vacancy. Since 1988,
when Kol stad becane responsible for federal regul atory nat-
ters at ADA, Leonard Wheat (the head of the Washington
of fice) had repeatedly rated her performance as "distin-
gui shed." Before conmng to ADA, Kol stad had spent six
years in the General Counsel's office of the Departnent of
Def ense, where she drafted proposed | egislation, prepared
testimony for congressional hearings, and represented the
Departnment's interests on Capitol Hill. Spangler began
working at ADA in 1991. He dealt mainly with |legislative
matters, and had al so received "di stingui shed" performance
eval uations from \Weat. Before joining ADA, Spangler
spent five years as a | obbyist for the National Treasury
Enpl oyees Union. Both Kol stad and Spangler are | awers.
Each had worked directly with O Donnell, Spangl er principal -
Iy supporting his |obbying efforts and Kol stad assisting his
managenent of the Council.

Wheat asked Dr. WIlliam Al len, ADA's Executive Director
in Chicago, to appoint O Donnell's successor. After consult-
ing with Wheat, Allen revised the "Position Description Ques-
tionnaire" for O Donnell's job, incorporating verbatimele-
ments of the Position Description Questionnaire that had
been used to hire Spangler in 1991. (There is no evidence
that the job has not in fact included those elenents.) In
Cct ober 1992 Wieat approved a performance eval uati on of
Spangl er in which Spangler stated that one of his objectives
for 1993 was to "provi de managenent and admi ni strative
support ... for the Council on Governnent Affairs,"” work
that O Donnell was then perform ng

Spangl er formally applied for the vacancy once it was
posted in Novenber 1992. Kol stad al so applied, after com
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plaining in a letter to Allen that Weat had refused for
several weeks to neet with her to discuss her interest in the
position. Weat interviewed both applicants and recom
mended Spangler for the job. In Decenber 1992 Allen

t el ephoned Kol stad to tell her that he had given the pro-
nmotion to Spangl er, explaining that she | acked experience
with health care reformand was too valuable to ADA in her
current position to take on O Donnell's job.

Kol stad's clains of discrimnation rest largely on the idea
that ADA had in effect picked Spangler in advance of the
formal selection process; seeing the formal process as largely
facade, she contends that its artificial quality evidences intent
to engage in sex discrimnation. She also gave testinony,
hotly contested, that Wheat told sexually offensive jokes at
staff neetings and sonetimes used derogatory terns to refer
to prom nent professional women.

After exhausting her adm nistrative renmedi es before the
Equal Enpl oynent Opportunity Conm ssion, Kolstad filed
suit, charging ADA with unlawful enploynment discrimnation
and seeking equitable relief, 42 U S.C. s 2000e-5(g)(1), and
damages, 42 U S.C. s 198l1a. At the close of the trial evi-
dence, the district judge declined to give the jury the issue of
punitive damages. The jury found that ADA had unlawful Iy
di scri m nated agai nst Kol stad on the basis of sex and award-
ed her $52,718 in back pay. The district court denied ADA s
nmotion for judgnent as a matter of lawon liability. The
court also held that Kol stad was not entitled to attorneys
fees or the equitable renedy of instatenment. Kolstad v.
American Dental Ass'n, 912 F. Supp. 13 (D.D.C. 1996).

A panel of this court affirmed the denial of ADA's notion
for judgnent as a matter of |aw, but reversed and remanded
for trial on punitive danages and for reconsideration of
Kol stad's clains for instatenent and attorneys' fees. Kol stad
v. American Dental Ass'n, 108 F.3d 1431 (D.C. Gr. 1997).
We granted rehearing en banc on the question whether the
i ssue of punitive damages was properly w thheld fromthe
jury in this case. W conclude that it was, and affirmthe
district court.
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Until 1991 successful plaintiffs in Title VII cases could only
get "equitable" relief. See Landgraf v. USI Film Products,
511 U. S. 244, 252-53 (1994). In the Gvil R ghts Act of 1991
Congress authorized a broader range of nonetary renedi es
for Title VII plaintiffs. The Act provides that a plaintiff who
proves "intentional discrimnation”™ in violation of Title VII
may recover conpensatory and punitive damages in addition
to the equitable relief available under prior law. 42 U S.C
s 1981a(a). A separate provision--the one at issue in this
proceeding--limts the recovery of punitive damages to cases
in which "the conplaining party denonstrates that the re-
spondent engaged in a discrimnatory practice or discrimna-
tory practices with malice or with reckless indifference to the
federally protected rights of an aggrieved individual." 42
U S.C s 1981a(b)(1). The sum of conpensatory and punitive
danages i s capped at a total ranging from $50, 000 and
$300, 000 dependi ng on the enployer's size. 42 U S.C
s 1981a(b) (3).

We think that by enacting a separate provision setting out
a special standard for the inposition of punitive damages,
Congress showed that it did not intend to make punitive
damages automatically available in the standard case of inten-
tional discrimnation under Title VII. The structure of the
statute--one standard for basic liability, another for the
exceptional renedy of punitive liability--strongly suggests
that, before the question of punitive danages can go to the
jury, the evidence of the defendant's cul pability must exceed
what is needed to show intentional discrimnation. To be

sure, Congress's choice of |anguage ("malice or ... reckless
indifference to ... federally protected rights”) hardly pin-
poi nts what the content of that "something nore" ought to be.
Still less, however, does that |anguage support either the rule

proposed by Kol stad--that punitive damages shoul d be avail -
able in every case strong enough to get to the jury on sinple
conpensation--or even the marginally less permssive rule
urged by the dissent.

We begin by rejecting Kolstad's broad assertion that a
finding of intentional discrimnation is enough to put the
guestion of punitive damages before the jury in every Title
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VIl case.1l Such an approach would conflict with the renedial
structure of the statute, with legislative history indicating
that Congress neant to reserve punitive damages for particu-
larly egregious violations of Title VII, and with the Suprene
Court's pronouncenents on the purposes and availability of

puni tive damages. Kolstad's position does draw some super -
ficial plausibility fromthe | anguage of the statute: since
reckl essness is typically subsuned within intent in the nmens
rea taxonony, it mght appear logical to read s 1981a(b) (1) as
aut hori zi ng punitive damages whenever intent is shown--in

ot her words, whenever conpensatory damages are avail abl e.

It is a stretch, however, to conclude that, in expressing the
standard for punitive damages in s 1981a(b) (1), Congress

used ternms whose neaning is clear or well settled. W said
recently that nental -state standards |i ke "reckl essness"” and
"reckl ess disregard" are anong the nost mall eable and am

bi guous in the law. See Saba v. Conpagnie Nationale Ar
France, 78 F.3d 664, 668-69 (D.C. Cr. 1996); see also United
States v. Krizek, 111 F.3d 934, 941 (D.C. CGr. 1997). "Mlice,"
too, is susceptible of a range of neanings. See Smith v.

Wade, 461 U. S. 30, 41 n.8 (1983); New York Tinmes Co. v.
Sullivan, 376 U S. 254, 280 (1964). As we have said, the
structure of the statute strongly points to a two-tiered
scheme of liability; we decline to read the pliable and inpre-
ci se |l anguage of s 198la(b)(1) to flatten that schene.

The legislative history of the Cvil R ghts Act of 1991
supports the conclusion we reach today. The House Report
st at ed:

Plaintiffs nmust first prove intentional discrimnation, then
nmust prove actual injury or loss arising therefromto
recover conpensatory damages, and nust meet an even

hi gher standard (establishing that the enpl oyer acted

1 Neither conpensatory nor punitive damages are available in so-
call ed "disparate inpact" cases, s 198la(a)(1l), or in "mxed notive"
cases in which the defendant denonstrates that it would have taken
the sane action in the absence of the inperm ssible notivating
factor, 42 U S.C. s 2000e-5(g)(2)(B); see, e.g., Sheppard v. R ver-
view Nursing Center, 88 F.3d 1332, 1334 (4th Cr. 1996).
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with malice or reckless or callous indifference to their
rights) to recover punitive damages.

H R Rep. No. 40(l), 102d Cong., 1st Sess. at 72 ("House
Report") (enphasis added).2 Oher statenments from both

sides of the legislative aisle indicate that Congress intended
to establish an egregi ousness requirenent for punitive dam
ages as a matter of law. See, e.g., 137 Cong. Rec. S 15473
(Cct. 30, 1991) (Interp. Meno of Sen. Dole et al.) (punitive
damages to be available only in "extraordinarily egregious
cases"); 137 Cong. Rec. S 15479 (Cct. 30, 1991) (statenent of
Sen. Bunpers) ("[Y]ou have to allege and prove intentional
mal i cious, willful discrimnation in order to receive [punitive]
damages under this bill, and certainly that is as it should be.
It is a heavy burden for plaintiffs.").

O course, legislative history is not |legislative text, and
House Reports are not, as the dissent inplies, authoritative
sources for determ ning what Congress "intended" or "ex-
pected" or "wanted." Dissent at 8 (citing House Report at
69-70). Yet it bears nentioning that even anong all the
conflicting and "frankly parti san" congressional statenents
concerning the Civil R ghts Act of 1991, see Landgraf, 511
US at 262 & n.15 we find nothing to support the proposition
that Congress intended to make punitive danages avail abl e
on the sane | egal basis as conpensatory damages in the
typical run of Title VIl cases.

To be sure, the House Report does say that s 198la(b) (1)
"sets the sane standard courts have applied under [42
U S.C ] section 1981," a Reconstruction-era civil rights statute
prohi biting racial discrimnation in the naking and enforce-

2 This Report accomnpani ed a House version of the 1991 Cvil
Ri ghts Act whose punitive danages provision differed fromthat of
the enacted legislation only in being arguably broader. The House
bill allowed punitive damages to be awarded when the defendant
engaged in a discrimnatory practice "with malice, or with reckless
or callous indifference to the federally protected rights of others.
House Report at 12 (enphasis added). W have no reason to think
that the ultinmate deletion of the words "or callous” reflected a
House purpose to expand the scope of punitive liability.
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ment of contracts. House Report at 74. See al so 137 Cong.

Rec. H 9527 (Nov. 7, 1991) (Interp. Meno of Rep. Edwards)
("Punitive damages are avail able under [s 1981a] to the sanme
extent and under the same standards that they are available

to plaintiffs under 42 U S.C. s 1981."). But a cross-reference
to s 1981 (a statute that |acks a separate punitive damages
provision) hardly counts as a firmview on the present ques-
tion, for the circuits are deeply divided as to the proper
standard for punitive liability under s 1981

Four courts of appeals have hel d that egregi ous m sconduct
beyond nere intent to discrimnate is required for punitive
damages under s 1981--and had done so before enactnent of
s 198la. See Stephens v. So. Atlantic Canners, Inc., 848
F.2d 484, 489 (4th Cr. 1988) (although evidence adequate to
go to jury on intentional discrimnation, and although any
formof discrimnation "constitutes reprehensi ble and abhor -
rent conduct," evidence nonethel ess i nadequate for punitive
damages); Beauford v. Sisters of Mercy-Province of Detroit,
816 F.2d 1104, 1109 (6th Cir. 1987) (stating that punitive
damages in civil rights actions have "generally been limted to
cases invol ving egregi ous conduct or a showi ng of willful ness
or malice on the part of the defendant"); Jackson v. Poo
Mort gage Co., 868 F.2d 1178, 1182 (10th G r. 1989) (uphol di ng
conmpensatory award, and affirming trial court's rejection of
puni tive damages in the absence of a show ng of defendant's
"personal aninosity and malice" toward the plaintiff); \Wal-
ters v. Gty of Atlanta, 803 F.2d 1135, 1147 (11th Cr. 1986)
(finding that there was adequate evidence of intentional dis-
crimnation to support jury's finding of liability under s 1981
but that defendants had not "acted with either the requisite il
will or callous disregard" to justify punitive damages).

Three other circuits have held that a finding of intentiona

di scrimnation, without nore, is enough to put the question of
puni tive damages before the jury in the usual s 1981 case--

al t hough only two had done so at the time Congress enacted

s 1981a. In Rowett v. Anheuser-Busch, Inc., 832 F.2d 194,

205 (1st Gr. 1987), the First Crcuit applied to s 1981 a rule
that "punitive damages are within the jury's discretion in
cases requiring proof of intentional wongdoing.”" In WI-

Page 8 of 41



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-7047  Document #351247 Filed: 05/08/1998 Page 9 of 41

liamson v. Handy Button Machine Co., 817 F.2d 1290, 1296

(7th Cr. 1987), the Seventh Circuit appeared to say that
punitive damages were available for racial discrimnation
under s 1981 so long as "the application of the lawto the
facts at hand was so clear at the tinme of the act that
reasonably conpetent people would have agreed on its appli -
cation.” 3 And recently we held that the jury's (sustainable)
"finding of intentional racial discrimnation pernmitted it to
find" the requisite ill will or reckless or callous indifference
for punitive damages in a s 1981 case. Barbour v. Merrill,

48 F.3d 1270, 1277 (D.C. Cr. 1995).

In fact, the House Report reflects this circuit split by citing
two illustrative cases decided under s 1981--one of which
Rowl ett, 832 F.2d at 205, supports Kolstad' s position, while
the other, Beauford, 816 F.2d at 1109, supports ADA' s posi -
tion. See House Report at 74. Perhaps the House Report
could be said to invite each circuit to followits own view of
s 1981 in construing s 1981a, but such an approach seens
unduly self-referential--and we note that at |least two circuits
have already rejected it. Both the First and the Seventh
Crcuit have endorsed a low threshold for punitive liability
under s 1981, yet both appear to set a higher standard for

3 The position of the Seventh Circuit on the availability of punitive
damages under s 1981 is not wholly clear. WIIianson appears to
permt automatic inposition of punitive damages with limted all ow
ance for a defendant's m stake on an obscure issue of |aw. Howev-
er, in Ransey v. American Air Filter Co., Inc., 772 F.2d 1303, 1314
(7th Cr. 1985), the court held that "[i]n a section 1981 action, a
finding of liability for discrimnation against a defendant does not
automatically entitle the prevailing plaintiff to an award of punitive
damages, " and described the basis for punitive danages in terns of
"outrageous conduct” and the "defendant's ill wll against the
plaintiff.” And in Yarbrough v. Tower O dsnobile, Inc., 789 F.2d
508, 514 (7th G r. 1986), the court upheld the verdict of intentiona
di scrimnation, finding the case basically a "swearing contest," and
t hen upheld the award of punitive damages, but only after charac-
terizing it as "a close case.” Unless there was a higher evidentiary
standard for punitive damages, it is hard to see why that case was
"close" and the liability issue not.
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punitive than for conpensatory liability under s 1981a.
Conmpare Row ett, 832 F.2d at 205, with MKi nnon v. Kwong

Wah Restaurant, 83 F.3d 498, 507-09 (1st G r. 1996); and
conpare WIlianson, 817 F.2d at 1296, with Emel v. Coca-

Cola Bottling, 95 F.3d 627, 636 (7th G r. 1996). Those courts
approach to s 198l1a seens quite sound; the Report's indif-
ferent citation to two antithetical opinions cannot reflect a
focus on their exact neaning.

Significantly, even the cosponsors of s 198la do not seem
to have taken an expansive view of the availability of punitive
damages under s 1981. "Under 42 U. S.C. s 1981, victinms of
intentional racial and ethnic discrimnation are entitled not
only to equitable relief, but also to conpensatory damages.
Further, in egregious cases, punitive damages may al so be
awarded." 137 Cong. Rec. S 15483 (Cct. 30, 1991) (Sponsors
Interp. Meno) (enphasis added).

Finally, the House Report also cites the Supreme Court's
decision in Smth v. Wade, 461 U.S. 30 (1983); see House
Report at 74. Mre specifically, the Report includes a "
cite" to the concluding passage of Smth, 461 U S. at 56,
whi ch the Court announced that "a jury may be permitted to
assess punitive damages in an action under [42 U.S.C.] s 1983
when the defendant's conduct is shown to be notivated by
evil notive or intent, or when it involves reckless or callous
indifference to the federally protected rights of others."™ That
Congress ultimately enacted | anguage simlar to that em
ployed in Smith v. Wade is clear; we nowturn to the
i nplications of that decision for our question

pin
in

Kol stad asks us to draw from Smith v. \Wade the broad
principle that the i ssues of conpensatory and punitive liability
must go to the jury on the same evidentiary standard in civil
rights cases. But we do not read that decision--nuch |ess
the House Report's isolated citation to Smith "s linguistic
formula--to go so far. In Smth, an inmate sued a prison
guard (anong others) under 42 U S.C. s 1983, alleging that
the guard violated his Ei ghth Amendnent rights by failing to
protect himfromviol ent physical and sexual abuse. The sole
di spute was over the proper standard for punitive damages,

Page 10 of 41



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-7047  Document #351247 Filed: 05/08/1998 Page 11 of 41

and because s 1983 makes no reference to such a renedy, the

Court | ooked to common |aw for the answer. It rejected the
proposition that "actual malicious intent--"ill wll, spite, or
intent to injure,’ " id. at 37, was required for punitive dam

ages, and held instead, as noted above, that they were

al | owabl e when t he defendant’'s conduct was "notivated by

evil motive or intent, or when it involve[d] reckless or callous
indifference to the federally protected rights of others.” 1d.
at 56.

The Court in Smith noted at the outset that conpensatory
damages had been assessed at trial on an extrenely demand-
i ng standard, one which itself incorporated a requirenment of
egr egi ousness:

In this case, the jury was instructed to apply a high
standard of constitutional right ("physical abuse of such
base, inhumane and barbaric proportions as to shock the
sensibilities"). It was also instructed, under the principle
of qualified immunity, that Smth could not be held liable

at all unless he was guilty of "a callous indifference or a

t hought | ess di sregard for the consequences of [his] act or
failure to act,” or of "a flagrant or remarkably bad failure
to protect” \Wade

Id. at 50-51. Thus, while the criterion adopted by the Court
for punitive damages was not egregious in relation to the
appl i cabl e conpensatory standard, it clearly was so in relation
to ordinary tortious conduct. Any of the discrimnatory acts
penal i zed by s 1981a is depl orable and wong, but not all rise
(or sink) to equivalence with "physical abuse of such base,

i nhumane and barbaric proportions as to shock the sensibili-
ties." Thus the decision in Snmth supports rather than

refutes the idea that some form of egregi ousness is essenti al
for punitive damages.

In fact, the Court made clear that "deterrence of future

egregi ous conduct is a primary purpose ... of punitive dam

ages." 1d. at 49 (enphasis added). It invoked comon | aw
standards using such terns as "injury ... inflicted malicious-

ly or wantonly,” "crimnal indifference to civil obligations,” id.

at 41 (quoting Phil adel phia, W & B. R Co. v. Qigley, 62
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U S 202, 214 (1859)), "w lful msconduct,” and "conscious

i ndi fference to consequences," id. at 42-43 (quoting M| wau-
kee & St. Paul R Co. v. Arnms, 91 U S. 489, 495 (1876)).
Tellingly, the Court drewits formulation of the appropriate
standard for punitive damages fromthe Restatenent of

Torts, which says that punitive damages are all owable "for
conduct that is outrageous, because of the defendant's evil
nmotive or his reckless indifference to the rights of others.™
Rest at enent (Second) of Torts s 908(2) (1977) (enphasis
added). The Smith Court quoted the Restatenent's observa-
tion that punitive damages are awarded "to punish [the
defendant] for his outrageous conduct and to deter him and
others like himfromsimlar conduct in the future.” Id.

s 908(1) (quoted in Smith, 461 U. S. at 54) (enphasis added).
The conments to Section 908 add that punitive damages are
only appropriate where there is "sone el enment of outrage

simlar to that usually found in crinme." 1Id., comment b. See
also id., conmment d (although award of punitive damages | eft
to jury discretion, "[i]t is error ... to award punitive dam

ages if there has been no bad notive or wanton indifference").

The Court itself has since recognized that even in its
s 1983 context the Smith formula will conmonly generate
two tiers of liability. 1In a later s 1983 case in which a trial
court's instructions had allowed the jury to include an inper-
m ssi bl e el ement in cal culati on of conpensatory damages, the
Court considered whether the award coul d nonet hel ess be
saved by recharacterizing it as punitive danmages. Menphis
Community School Dist. v. Stachura, 477 U S. 299, 306 n.9
(1986). The Court rejected this view, noting that punitive
damages "are available only on a showing of the requisite
intent,” and citing as exanples both Smith and the jury
instructions in the case before it, which "authoriz[ed] punitive
damages for acts 'maliciously, or wantonly, or oppressively
done'." Id.

In short, then, we construe Smth as establishing a thresh-
ol d requirement of egregiousness for the inposition of puni-
tive damages in s 1983 cases--a requirenment whi ch Congress
transferred largely intact to s 198la(b)(1). This case does
not require us to define this requirement with specificity, for
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t he evidence presented by Kol stad, as we will discuss shortly,
fails to show egregiousness in any form W think, however,
that punitive damages woul d properly reach the jury where,

for example, the evidence shows that the defendant engaged

in a pervasive pattern of discrimnatory acts, or manifested
genui ne spite and mal evol ence, 4 or otherw se evinced a "crim -
nal indifference to civil obligations,” Smth, 461 U S. at 41
(quoting Phil adel phia, W & B.R Co. v. Qigley, 62 US. 202
214 (1859)).

One mght agree with this characterizati on of egregious-
ness and still contend that the determ nation of that threshold
i n individual cases has been entrusted by Smith--and hence
derivatively by s 1981a(b)(1) as well--to the jury's "discre-
tionary noral judgnent." Smith, 461 U S. at 52. W do not
think s 198l1a(b) (1) upsets the traditional relationship be-
tween court and jury in this fashion. Nor, in fact, do we
think Smth itself granted unfettered discretion to juries to
det erm ne whether the mnimumrequirenments for punitive
damages have been nmet. The Court in Smith correctly
poi nted out that punitive danages "are never awarded as of
right, no matter how egregious the defendant's conduct." 461
US. at 52. Rather, as the Eighth Crcuit recently said in a
s 1983 case, "punitive damages are awarded or rejected in a
particul ar case at the discretion of the fact finder once
sufficiently serious msconduct by the defendant is shown."
Col eman v. Rahija, 114 F. 3d 778, 787 (8th Cr. 1997) (enpha-
sis added). The Smith Court said that the jury retains
"discretionary noral judgnent" over the award of punitive
damages, but this sinply restates the commonpl ace that the
jury can choose not to award them even when the evidence is
sufficient to give it the choice. And indeed, none of the

4 The di ssent for some reason equates our use of "mal evol ence”
with the statutory term"nmalice," D ssent at 12, but as the Suprene
Court made clear in Smth, such an equation is far fromautomatic.
461 U.S. at 41 n. 8. To the extent that the reference to "malice" does
nean mal evol ence, of course, the doctrine of noscitur a sociis--
whi ch counsels courts to construe statutory terns in harnmony wth
the words that acconpany them -argues agai nst the dissent's broad
readi ng of "reckless indifference."
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authorities cited in Smith in support of the "discretionary
nmoral judgnent" proposition goes so far as to deny the

court's traditional role in deciding whether a reasonable juror
could find the defendant's conduct sufficiently egregious for
the punitive damages issue to be submitted to the jury in the
first instance. See, e.g., Chuy v. Phil adel phia Eagl es Foot -
ball dub, 595 F.2d 1265, 1277-78 n.15 (3d Cr. 1979) (en banc)
(" Al though the underlying conduct must be outrageous to
sustain liability [for intentional infliction of enotional dis-
tress], the factfinder may conclude, on the record in a particu-
| ar case, that exenplary damages woul d not be warranted.")
(enphasi s added) (cited in Smth v. Wade, 461 U S. at 52

n. 14).

Lower courts have consequently read Smith as establishing
a |l egal standard of egregiousness that must be met before the
i ssue of punitive damages may go to the jury in a s 1983 case.
See, e.g., Coleman, 114 F.3d at 788 (uphol ding award of
conpensat ory damages but finding that the defendant's "con-
duct in this case was not sufficiently egregious to justify the
i nposition of punitive damages"); Cornell v. Wods, 69 F.3d
1383, 1391 (8th Cir. 1995) (affirmng liability for intentiona
violation of plaintiff's clearly established First Amendnent
rights, but holding that defendants' conduct, "though certain-
ly not to be conmended, did not rise to a |l evel of egregious-
ness sufficient to justify the inposition of punitive danmages");
Ivey v. WIlson, 832 F.2d 950, 958 (6th G r. 1987) (citing Smth
v. Wade in reversing jury award of punitive danmages in
s 1983 case); Soderbeck v. Burnett County, 752 F.2d 285, 289
(7th Cr. 1985) (holding that defendant's politically notivated
firing of plaintiff was enough to subject himto conpensatory
but not punitive damages); Lavicky v. Burnett, 758 F.2d 468,
477 (10th Cr. 1985) (affirm ng judgnment of liability for inten-
tional violation of plaintiff's Fourth, Fifth, and Fourteenth
Amendnent rights but holding that "there was no evi dence of
mal i ce, wantonness or oppressiveness to justify punitive dam
ages"); WwWlf v. Cty of Wchita, 883 F.2d 842, 867 (10th Gir.
1989) (affirmng s 1983 liability for term nation notivated by
plaintiff's protected speech, but reversing award of punitive
damages, holding that "not every intentional violation of a
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plaintiff's constitutional rights subjects a defendant to puni-
tive damages").

There was, of course, no separate punitive danages provi-
sion in s 1983 for the Court to interpret in Smth. Qur task
inthis case is to construe a conprehensive statutory schene
that includes a separate standard for punitive damages. For
Congress to have enacted the statutory terns of
s 1981a(b) (1) nerely as guidelines to channel the jury's oth-
erwi se unchecked discretion would be quite a novelty. W
know of no other statutory provision that functions that way.
Congress wites laws; we do not casually assune it to have
done not hing nore than draft jury instructions. Indeed, it is
difficult to i magi ne where one would look to find standards
that operate as a matter of lawif not to the | aws that
Congress has duly enacted.

The House Report |ends support to this commopn sense
view. |In speaking of the "even higher standard"” the plaintiff
"must nmeet" to get punitive danages, the Report appears to
assune that the legislation will function in the normal way:
by establishing a | egal standard, not sinply a verbal fornula-
tion to be pondered by juries with no role for the trial court.
Thus, the Report notes that the s 198la(b)(1) limtation
anong ot hers, "serve[s] to check jury discretion in awarding
such damages." House Report at 72.

Kol st ad contends that our insistence on preserving two
meani ngful tiers of liability across the range of Title VII
cases is undercut by two Suprene Court opinions, Trans
Wrld Airlines, Inc. v. Thurston, 469 U S. 111 (1985), and
Hazen Paper Co. v. Biggins, 507 U.S. 604 (1993), which
toget her rejected an egregi ousness requirenent for "liqui-
dat ed danmages” under the Age Discrimnation in Enploy-
ment Act. But |iquidated danages under the ADEA and
punitive damages under Title VII are not twins. To begin
with, the relevant |anguage is different: the ADEA requires
"Willful" conduct, not "malice" or "reckless indifference.” 29
U S C s 626(b).

Further, under the ADEA |iqui dated damages are double
damages; that is, they are always equal in anmount to the
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conpensatory award. See 29 U S.C. s 216(b). By contrast,

al t hough the sum of conpensatory and punitive damages is
capped in absolute terns under Title VII, the proportion of
punitive to conpensatory danmages is statutorily uncon-
strained. Thus in an individual case the ratio nay be astro-
nomcal--in principle infinite, if no conpensatory damages
are awarded. It is one thing to award nunerically equa
conpensatory and |i qui dated damages on the basis of the

same conduct (the concept of double or treble damages for a
single violation is not an unfamliar one); it is quite another
to |l everage a conpensatory award into a punitive award t hat
is ten or a hundred times greater, with no show ng of
hei ght ened cul pability.

We turn next to the reading of the statute proposed by the
di ssent, though not by Kol stad--a readi ng which preserves
the formof a two-tiered structure but scarcely the substance.
The argunment runs as follows: Punitive damages are avail -
abl e when the defendant displays reckless indifference to the
plaintiff's federally protected rights. |[If the scope or nature
of a given right is sufficiently obscure, a defendant m ght
intentionally discrimnate but be nerely negligent as to the
exi stence of the right. Such a defendant would be subject to
conpensatory but not punitive damages. This approach in
ef fect carves out a mistake-of-law defense to punitive liability.

W find it extrenely unlikely that Congress neant to
codify a m stake-of-law defense through s 1981a(b) (1), much
less that it did so in "plain |anguage," as the dissent repeated-
ly insists. Dissent at 1, 2, 5, 9. Contrary to the dissent's
confident assurances, we find the formul ati on Congress
chose--"with malice or with reckless indifference to the fed-
erally protected rights of an aggrieved individual"--to be an
unusual |y inpreci se and roundabout way of articulating a
m st ake- of -1 aw defense. O course there is no principle that
Congress nust pick the clearest or nost direct expression of
its standards. But the ornateness of the reasoning needed to
read the section as giving juries discretion to award punitive
damages for all knowing violations of Title VII, in relation to
sinmplicity of the |anguage Congress m ght have used to
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achieve that result, makes such a reading extrenely inproba-
ble.5

The inprobability only increases when one reflects that the
cl ass of disparate treatnent cases that coul d escape exposure
to punitive danmages on the dissent's theory is small, perhaps
vani shingly so. The prohibition agai nst basi ng enpl oynent
deci sions on sex, race, and other inperm ssible factors is
pervasi ve and well understood, as the dissent itself observes.
See Dissent at 5 (noting that "the statute and its prohibition
agai nst discrimnation are well known to enployers”). 1In the
typical intentional discrimnation case an enpl oyer coul d not
pl ausi bly argue that it was nerely negligent as to the law s
command. Nor do enployers often (or advisedly) defend on
the sincere but m staken basis that religion, sex, or nationa
origin constitutes a bona fide occupational qualification, and
as a matter of |aw they may never make such a claimfor race.
See 42 U . S.C. s 2000e-2(e). Indeed, the relative inplausibili-
ty of such "good faith" defenses in the Title VII context
reveal s another feature that distinguishes this case from
Thurston and Hazen. G ven the w despread belief anong
enpl oyers that age can sonetinmes be a bona fide occupationa
qualification--a belief reflected in mandatory retirenent pro-
grans--the Suprene Court could reasonably suggest in Haz-
en that its broad reading of "willful" would not frustrate any
legislative intention to create "two tiers of liability across the

5 The dissent clainms to find additional support in a phrase
snatched fromthe crossfire in Smth v. Wade between Justices
Brennan and Rehnqui st, nanmely Justice Brennan's reference to "the

defendant' s subjective consciousness of risk ... of unlawful ness.™
Dissent at 2 (quoting Smth, 461 U S. at 38 n.6 (enphases altered
by dissent)). The full sentence reads: "Justice Rehnquist consis-

tently confuses, and attenpts to blend together, the quite distinct
concepts of intent to cause injury, on one hand, and subjective
consci ousness of risk of injury (or of unlawful ness) on the other."
Smith, 461 U S. at 38 n.6. (enphases in original). 1In short, the
Court's treatnment of consci ousness of unlawful ness was, quite liter-
ally, parentheti cal
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range of ADEA cases.” 507 U.S. at 616. Such a suggestion
woul d be far weaker in relation to religion, sex, or nationa
origin discrimnation under Title VII and conpletely out of
pl ace for the race component. |If s 198la(b)(1) does nothing
nore than establish a narrow m stake-of -1 aw defense, then
every garden-variety disparate treatnment case qualifies for
bot h conpensatory and punitive damages--a result, as we

have already said, that seens hard to square with Congress's
chosen structure and | anguage.

Inits effort to show that its approach would not obliterate
the difference in standards between conpensatory and puni -
tive exposure under Title VI, the dissent places considerable
enphasis on the scenario involving "an attenuated agency
rel ati onshi p” between an enpl oyer/def endant and an enpl oy-
ee who intentionally discrimnates. Dissent at 7.6 But even
in such cases the di ssent does not argue that its approach
woul d produce a neani ngful two-tiered system in which a
significant fraction of cases would go to the jury on conpen-
satory but not punitive damages. Instead, it sinply serves
up anot her hel ping of the "discretionary noral judgnment"
argunent --predi cting that when "the jury focuses on the
enployer's ... awareness of its legal obligation,"” id., it may
be swayed by evidence that the enployer has hired Title VII-
sensitive managers or has provided punctilious equal enploy-
ment opportunity training. Perhaps juries would be so
swayed under the dissent's approach, but that does not
answer the question of what |egal standard Congress neant
to establish by enacting s 1981a(b)(1). And as we have
al ready noted, any test that makes the difference between
conpensatory and punitive exposure depend on the enpl oy-
er's awareness of Title VII's legal mandates is likely to
produce only a negligible set of cases in which conpensatory
but not punitive danmages are avail abl e.

6 It is unclear just why the dissent uses the word "attenuated" to
characterize the agency rel ationships on which it focuses. The acts
t he di ssent goes on to describe--discrimnatory "hiring or firing
decision[s]," Dissent at 7-8--are "conpany acts" that do not involve
an unusual degree of attenuation between enpl oyer/defendant and
enpl oyee/ wongdoer. These are precisely the sorts of cases in
whi ch enpl oyers' clains to have m sunderstood the extent of their
| egal obligations are |east plausible.
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Just as inportant, the dissent never explains why it be-
lieves "[a]ttribution of enployee state of mind differs when
the jury turns to the question of punitive danages." D ssent
at 7. In Title VII cases, the defendant is the enployer, and
an enployer is liable for "conpany acts"--hirings, firings,
promnotions, denotions--performed by enpl oyees within the
scope of their enploynment.7 |If those acts anount to inten-
tional discrimnation, the enployer is subject to conpensatory
damages; if the acts satisfy the requirenents of
s 1981a(b) (1), the enployer is subject to punitive danages.
There is nothing in the | anguage of s 198l1a(b) (1) that would
derail this standard presunption of respondeat superior for
conpany acts--and certainly that provision contains no clear
textual invitation for courts to explore the "enpl oyer's aware-
ness," Dissent at 8, whatever that indeterm nate phrase
m ght nmean. 1In short, we fail to see how the dissent's speci al
new rule of inputation for punitive damages finds any
grounding in the statute's "plain |anguage."”

We note in conclusion that our decision today aligns us with
all but one of the several circuit courts to address this
guestion. See MKinnon v. Kwong Wah Restaurant, 83 F.3d
498, 508 (1st Cir. 1996) (endorsing concept of a higher stan-
dard for punitive danmages under s 1981a, and noting that
such damages "are awarded as a matter of public policy to
puni sh outrageous conduct by the defendant or to deter
simlar conduct in the future"); Harris v. L & L Wngs, Inc.

132 F.3d 978, 982 (4th Cr. 1997) (holding that under s 1981a,
"[plunitive damages are an extraordi nary renedy, to be re-

served for egregious cases,” and "are not an el enent of

recovery in every case involving an intentional tort") (citation
omtted); Turic v. Holland Hospitality, Inc., 85 F.3d 1211

1216 (6th Cir. 1996) (despite sufficiency of evidence for liabili-
ty and "duplicitous” actions of defendant's enpl oyees, evi-

dence held insufficient for punitive damages); Emmel v.

Coca-Cola Bottling, 95 F.3d 627, 636 (7th G r. 1996) (charac-
terizing standard for punitive damages as a "hi gher hurdle"

7 W need not address the scope of enployer liability for "non-
conpany acts" such as sexual harassnent.
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than that for proving the underlying discrimnation); 8 Karch-
er v. Enerson Electric Co., 94 F.3d 502, 509 (8th G r. 1996)
(al though jury could properly infer intentional sex discrimna-
tion frominconsistent nature of hiring process and failure to
select and train wonen, it could not find malice or deliberate
indifference); Ngo v. Reno Hlton Resort Corp., 1998 W
162166 (9th GCir. Apr. 9, 1998) (requiring "evidence of conduct
nore egregious than intentional discrimnation to support an
award of punitive damages in Title VIl cases"); but see
Luciano v. A sten Corp., 110 F. 3d 210, 219-20 (2d Cr. 1997)
(finding that no additional evidence is required for punitive
liability).

The evidence in this case does not show the kind of
egregi ous di scrimnatory conduct necessary for the inposition
of punitive damages. As the district court noted, 912
F. Supp. at 14-15, the jury's finding of discrimnation appears
to have been prem sed largely if not exclusively upon its
apparent rejection, as nmere pretext, of ADA's proffered ratio-
nal es--that Kolstad' s |egislative experience and witing skills
wer e i nadequate. \Wether such a rejection, by itself, is
enough to support an award of conpensatory damages is a
qguestion for a different en banc proceedi ng, see Aka v.
Washi ngt on Hospital Center, 116 F.3d 876 (D.C. Cir. 1997),
vacat ed pendi ng rehearing en banc, 124 F.3d 1302 (D.C. Cir.

8 As with s 1981, the position of the Seventh Circuit on this

guestion is not sinple to characterize. The Enmel decision com
ports with the approach we take today, as do Tincher v. Wal-Mart
Stores, Inc., 118 F.3d 1125, 1132 (7th Cr. 1997) (hol ding that

evi dence of egregiousness is required for punitive damages, since
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ot herwi se "every enploynment discrimnation claim][could] include a

puni tive damage award because every enpl oynment discrimnation

plaintiff nust denmonstrate an intentional unlawful discrimnation"),

and Otiz v. John O Butler Co., 94 F.3d 1121, 1126-27 (7th Cr.
1996) (plaintiff who had al ready recei ved conpensat ory danages
not entitled to punitive damages because enployer did not act
recklessly or maliciously). But Merriweather v. Family Doll ar

Stores of Indiana, Inc., 103 F.3d 576, 581-82 (7th Cr. 1996), a case

whi ch arose under both Title VII and s 1981, appears to point in
t he opposite direction
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1997), but in this case it falls far short of supplying grounds
for a punitive award.9

There was substantial evidence to indicate that Spangler
was pre-selected for the pronotion, and that Kol stad was
never seriously in the running. Evidence of pre-selection
may of course be "relevant to the question of discrimnatory
intent"” insofar as an enployer's departure fromits own hiring
and pronotion procedures nmight suggest that the reasons it

advances for its actions are pretextual. Krodel v. Young, 748
F.2d 701, 709 (D.C. Gr. 1984). But pre-selection by itself is
nei t her unusual nor illegal, much | ess egregiously wongful.

I ndeed, where the selection is to be made from anong a
narrow band of current enployees well known to the sel ec-
tors, it is hard to see how there could not be a substanti al
degree of pre-selection--unless the decision-nmakers were
asleep at the switch or the candi dates' track records were
virtually identical. The dissent |ingers over the evidence
concerni ng the process by which Spangl er was pronoted, see

9 Gven that a large portion of the dissent is devoted to attacking

positions that the Court does not adopt, see Dissent at 11-17, we

take pains here to state expressly what should be evident froma
straightforward readi ng of our opinion. Wile it is true that many
plaintiffs, like this one, who can offer only weak evi dence of
discrimnation will not be able to provide any evidence at all of

egregi ous conduct, nothing we say precludes the possibility of

sparse, but nonet hel ess adequate, evidence of egregious discrimna-

tion. And our position in no way "anount[s] to little nore than a

requi renent of direct rather than circunstantial evidence of dis-

crimnation as a prerequisite for punitive damages." 1d. at 13. The
showi ng of egregious discrimnation necessary for an award of
puni tive damages, |ike any other elenent of a plaintiff's case, may

be made through circunstantial as well as direct evidence. Nor do
we hold that punitive damages nmay not be considered in pretext-

only cases, see id. at 14-17, though legitimte punitive awards in
such cases do seem i nprobable. The reasoning behind this pre-
dictive judgnent is sinple: a plaintiff who can denonstrate that her
enpl oyer engaged in truly outrageous acts of discrimnation wll
generally be able to offer sone evidence probative of the enployer's
illicit nmotivations, rather than nerely resting on a finding that its
clained notivations were unworthy of belief.
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Di ssent at 15-16, but the only evidence it adduces to show
ADA' s know edge of "the inpropriety of preselection” is a
consent decree--expired at the tinme of the operative events--
under whi ch ADA undertook not to engage in the practice.

Id. at 16. It scarcely bears repeating that "a consent decree
is aformof contract," Richardson v. Edwards, 127 F.3d 97,
101 (D.C. Cir. 1997), not a statenent of what the |aw consid-

ers wongful. Consequently, evidence of pre-selection is rele-
vant only insofar as it logically supports an inference of
discrimnatory intent, i.e., trivially at best. For the sane

reason we reject Kolstad' s fallback position that we should
remand for a new trial on punitive damages with a direction
that the trial court admt the consent decree into evidence.

The only evidence that pointed toward gender bias was
Kol stad's testinony that Wheat told sexually of fensive jokes
at staff neetings and on occasion used derogatory terns to
refer to prom nent professional wonmen. But \Weat, as nen-
ti oned above, did not nmake the decision to pronote Spangl er
over Kolstad; Allen did. In any event, sexist remarks,
tastel ess and | anentabl e t hough they may be, are "not always
concl usive of sex discrimnation.”" Neuren v. Adduci, Mas-
triani, Meeks & Schill, 43 F.3d 1507, 1513 (D.C. Cr. 1995).
VWeat's statenents standing al one do not form an adequate
basis for an award of punitive danages.

The judgnment of the district court on the matter of punitive

damages is

Af firned.
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Randol ph, Circuit Judge, concurring: The interpretative
problemin this case starts with the interplay of the words
"intentional discrimnation,” which suffices for conpensatory
damages, 42 U. S.C. s 1981a(a), and "reckless indifference,"
which along with the alternative "nalice" is a prerequisite for
puni tive damages, id. s 1981a(b)(1). The judicial mnd natu-
rally tends to view these words agai nst a | egal background,
here a Suprene Court decision defining "malice" to include
reckl essness, Smth v. Wade, 461 U S. 30, 39 & n.8 (1982);
and the common | egal notion, as expressed in the Mde
Penal Code s 2.02(5), that "[w] hen reckl essness suffices to
establish an el enment, such elenent also is established if a
person acts purposely or knowingly." |If one fed this data
into a parsing nmachine, it would answer--s 198la(a)'s stan-
dard for conpensatory damages subsunes s 198la(b)(1)'s
standard for punitive danages, or whenever there is inten-
tional discrimnation there is at |east reckless disregard. Yet
one cannot hel p wonderi ng why Congress woul d have enacted
two separate provisions when one woul d have sufficed, and
why all enployers liable under s 1981a(a) should be swept
within s 1981a(b)(1). Those who voted for this |egislation
surely must have believed that they were voting for a two-
ti ered damages system as the majority opinion describes it.

If the dissent is nevertheless correct inits interpretation, the
puni tive damages subsection nust be the product of a very

cl ever draftsman, soneone who wanted to convey the appear-

ance of limting punitive danages to excepti onal cases, while
hopi ng that courts would draw upon other |egal sources to

find the limtation an illusion. Despite the dissent's |inguistic
points, the majority opinion convinces ne that Congress

want ed t he subsections kept separate, that it intended puni -

tive damages to be reserved for only the worst cases. The
structure of s 1981a certainly points in that direction, as do
the historical materials, the policies pronoted by punitive
damages and the other factors skillfully marshalled in the
majority opinion. Although the matter is exceedingly close,

al so believe the | anguage of s 1981a(b)(1) will bear the nean-
ing the majority opinion ascribes to it. | therefore concur
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Tatel, Crcuit Judge, w th whom Edwards, Chief Judge,
Wal d, Rogers, and Garland, Crcuit Judges, join, dissenting:
A jury found that the Anerican Dental Association ("ADA")
intentionally discrimnated against Carole Kol stad on the
basis of sex when it denied her a pronotion in favor of a nmale
candidate. Under the Gvil R ghts Act of 1991, 42 U S.C
s 1981a(b) (1) (1994), victins of intentional enploynent dis-
crimnation who denonstrate that the enployer acted "with
malice or with reckless indifference to [their] federally pro-
tected rights" may recover punitive damages. This court now
hol ds that Congress neant to require sonething nore serious
than intentional discrimnation--sone undefined quantum of
egr egi ousness--before a jury may consider punitive damages.
Because this anorphous requirenment nullifies the plain |an-
guage of section 198la(b)(1)'s reckless indifference standard,
and because it conflicts with Suprene Court decisions in
Smith v. Wade, 461 U. S. 30 (1983), and Hazen Paper Co. V.
Bi ggins, 507 U S. 604 (1993), | respectfully dissent.

Asserting that Congress "did not intend to make punitive
damages automatically available in the standard case of inten-

tional discrimnation under Title VII," Maj. Op. at 5, the court
decl ares that the evidence supporting punitive damages "nust
exceed what is needed to show intentional discrimnation," id.

If Congress had wanted to require sonething nore serious

than intentional discrimnation, however, it would have limted
section 198l1a(b)(1) to "malice,"” or it would have witten the
statute to require "malice or egregiousness."” But section
1981a(b) (1) never nentions egregi ousness. Instead, it allows
the jury to consider punitive danages if the enployer acts not
only with malice, but also with "reckless indifference to ..
federally protected rights.” Because this court's duty is to
"give effect, if possible, to every clause and word of [the]
statute,"” Bennett v. Spear, 117 S. C. 1154, 1166 (1997)
(internal quotation marks omitted), we may not ignore the
reckl ess indifference standard, but nust interpret it as wit-
ten by Congress. See National Credit Union Admn. v.

First Nat'l Bank & Trust Co., 118 S. C. 927, 938-40 (1998).
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According to its plain | anguage, section 198l1a(b)(1)'s "reck-
less indifference" threshold for punitive damages focuses on
t he enpl oyer's awareness of "federally protected rights.” In
Smith v. Wade, from which Congress drew section
1981a(b) (1)'s |l anguage, see H R Rep. No. 102-40, pt. 1, at 74
(1991) (citing Smith), Justice Brennan's opinion for the Court
referred to this inquiry as a neasure of the defendant's
"subj ective consciousness of risk ... of unlawful ness.™
Smith, 461 U S. at 38 n.6 (enphases altered). As this court
said in a different context, " 'the wongdoer mnust consciously
be aware of his wongdoing, i.e., the actor nust not only
intend to do the act found to be wongful, but also nust know
that his conduct is wongful.' " Saba v. Conpagni e Nati o-
nale Air France, 78 F.3d 664, 668 (D.C. Cr. 1996) (enphasis
omtted) (quoting In re Korean Air Lines Disaster of Sept. 1
1983, 704 F. Supp. 1135, 1136 (D.D.C. 1988)).

Al t hough the details of the reckl essness standard remain
open to debate, see Maj. Op. at 6 (citing Saba, 78 F.3d at 668-
69, and United States v. Krizek, 111 F.3d 934, 941 (D.C. Cr.
1997)); cf. Farmer v. Brennan, 511 U. S. 825, 836-37 (1994)
(di scussing objective and subjective tests for reckl ess disre-
gard), its basic contours are well settled; the |anguage of
section 198la(b)(1) is not the blank slate that the court seeks
to make of it. \Whether relying on the enployer's nenta
state (Saba) or inferring recklessness fromthe entire record
(Krizek), a jury can award punitive damages under section
1981a(b) (1) if the enployer either knew of Title VII's prohibi-
tions and acted regardl ess or disregarded a substantial risk of
violating the statute. Cf. W Page Keeton et al., Prosser and
Keeton on the Law of Torts s 34, at 213 (5th ed. 1984)
(noting that the "usual meaning" of "reckless" is that "the
actor has intentionally done an act of an unreasonabl e charac-
ter in disregard of a known or obvious risk that was so great
as to make it highly probable that harmwould foll ow').

The court and concurring opinion reject the statute's reck-
| ess indifference standard because they view it, mstakenly in
nmy view, as "subsuned" by section 198la(a)’'s liability deter-

m nation. Wen the jury determines liability ina Title VII
di sparate treatnent case, it considers only whether the em
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pl oyer made the chal |l enged enpl oynment deci sion "because of"
the plaintiff's race, color, religion, sex, or national origin. See
42 U. S.C. s 2000e-2. The enployer's awareness of its | ega
obligations plays no role. 1In this case, for exanple, the
verdict in Kolstad' s favor, a verdict unaninmously affirned by
t he panel and not now before this court, rested solely on the
jury's conclusion that ADA deni ed Kol stad the pronotion
because of her sex. ADA's liability for punitive damages, by
conmparison, turns on its awareness of its |legal obligations:
VWhen it denied Kol stad the pronotion because of sex, did it
intend to violate Title VI1? Didit know of its legal obli-
gations yet recklessly disregard then? O can reckless
indifference to federally protected rights be inferred fromthe
entire record?

Criticizing this reading of the Act, the court says that "
test that makes the difference between conpensatory and
puni tive exposure depend on the enployer's awareness of
Title VII's legal mandates is likely to produce only a negligi-
ble set of cases in which conpensatory but not punitive
damages are available.” M. Op. at 18. Quite apart fromits
entirely specul ative nature, this statenment disregards the fact
that section 1981a(b) (1), by focusing specifically on whether
the enpl oyer acted with "reckless indifference ... to federal -
ly protected rights,” in fact makes the di fference between
conpensatory and punitive damages "depend on the enpl oy-
er's awareness of Title VII's | egal mandates."

any

In addition to appearing nowhere in section 198la, the
court's new egregi ousness requirenent conflicts with Smth
Wade 's holding that "a jury nmay be permitted to assess
puni tive damages in an action under [42 U S.C ] s 1983 when
t he defendant's conduct is shown to be notivated by evil
notive or intent, or when it involves reckless or callous
indifference to the federally protected rights of others,"”
Smith, 461 U S. at 56. Rejecting the notion that punitive
damages under section 1983 require anything as egregi ous as
"actual malicious intent--"ill will, spite, or intent to injure,"’
Smith, 461 U S. at 37, the Court noted that the majority

common | aw rul e recogni zes that "punitive damages in tort

cases may be awarded not only for actual intent to injure or

V.
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evil notive, but also for recklessness, serious indifference to
or disregard for the rights of others, or even gross negli-
gence,” id. at 48. Although citing the Restatenent (Second)
of Torts' view that punitive damages "punish [the defendant]
for his outrageous conduct,"” Restatenment (Second) of Torts
s 908(1) (1979), quoted in Snmith, 461 U S. at 54, Smith
actually draws its standard for punitive danages fromthe
Rest at enent' s subsequent expl anation that conduct can be

out rageous "because of the defendant's evil motive or his
reckless indifference to the rights of others,” id. s 908(2)
(enphasi s added), quoted in Smth, 461 U S. at 46-47.

Smith also rejected the proposition, central to ny col -
| eagues' interpretation of section 198l1a, that "the threshold
for punitive damages shoul d al ways be hi gher than that for
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liability in the first instance,” Smth, 461 U S. at 38, see also

id. at 51-54. According to Smth, the reckless indifference
threshold for punitive damages "applies even when the under-
lying standard of liability for conpensatory damages is one of
reckl essness.” 1d. at 56.

The Suprene Court reached the sane result under the Age
Di scrimnation in Enploynment Act ("ADEA"), notwithstand-
ing that statute's "two-tiered schenme of liability,” My. Op. at
6. Interpreting the term"willful" as used in the ADEA, the
Court held that an enpl oyer should be assessed |i qui dated
damages, the statute's equivalent of punitive damages, if it
"knew or showed reckless disregard for the matter of wheth-
er its conduct was prohibited by the ADEA." Trans Wrld
Airlines, Inc. v. Thurston, 469 U S. 111, 126 (1985) (quoting
Air Line Pilots Ass'n, Int'l v. Trans Wrld Airlines, Inc., 713
F.2d 940, 956 (2d Cir. 1983)). Lower courts, concerned that
t he reckl ess disregard standard "woul d defeat the two-tiered
systemof liability intended by Congress, because every em
pl oyer that engages in informal age discrimnnation knows or
reckl essly disregards the illegality of its conduct,"” Hazen
Paper, 507 U.S. at 615-16, added just the kind of hei ghtened
cul pability requirenment that nmy coll eagues now read into
section 198la, see id. at 615 (citing, e.g., Lockhart v. Westing-
house Credit Corp., 879 F.2d 43, 57-58 (3d G r. 1989), which
al l owed |iquidated damages only if enployer's conduct was
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"outrageous"). Flatly rejecting these decisions, Hazen Paper

hol ds that "[t] he ADEA does not provide for |iquidated

damages 'where consistent with the principle of a two-tiered
liability scheme.' It provides for |iquidated danages where

the violation was "willful." ... Once a "willful' violation has
been shown, the enpl oyee need not additionally denobnstrate

that the enpl oyer's conduct was outrageous." 1d. at 616-17.

Read in light of Smith and Hazen Paper, section 1981a's
pl ai n | anguage thus | eaves no doubt that juries may consider
puni tive damages on the basis of evidence show ng not hi ng
nmore than "reckless indifference to ... federally protected
rights.” Mreover, even though the liability determ nation
(Did the enployer intentionally take account of sex?) differs
fromthe reckless indifference inquiry (Wen the enpl oyer
intentionally discrimnated, was it aware of its legal obli-
gations?), proof of unlawful intentional discrimnation can also
denonstrate reckless indifference to federally protected
rights. Considering that Congress passed the Gvil Rights
Act over three decades ago, that the statute and its prohibi-
tion against discrimnation are well known to enployers, that
many conpani es have instituted Title VII conpliance pro-
grans, and that an industry of equal enploynent opportunity
consul tants and attorneys is readily available to enployers in
need of assistance, a jury could reasonably conclude that an
enpl oyer neverthel ess refusing to hire or pronote a wonan
because of sex is worthy of punishment.

Thi s does not nean, as the court fears, that juries wll
automatically award punitive damages in every Title VI
di sparate treatnent case. Punitive danages "are never
awarded as of right, no matter how egregi ous the defendant's
conduct." Smith, 461 U S. at 52. |If a jury believes that an
enpl oyer has acted maliciously or with reckless indifference
to a plaintiff's federally protected rights, it then decides
whet her to puni sh the defendant, a determ nation the | aw
| eaves to the jury's "discretionary noral judgrent." Id.
Al though a jury exercising its noral discretion mght con-
clude that an enployer recklessly indifferent to federally
protected rights deserves punishnment, a jury could also reach
t he opposite conclusion, that because of extenuating circum
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stances--e.g., the enployer had no history of discrimnation
showed renorse, or had already taken steps to rectify the

i njury--the enpl oyer should not have to pay punitive dam
ages.

Because liability and punitive damages require distinct
inquiries, noreover, enployers found to have intentionally
discrimnated in enploynment in violation of federal |aw may
i ntroduce evidence to denonstrate that they did everything
they could to conply with the [ aw and were therefore not
recklessly indifferent to their legal obligations. 1In Trans
Wrld Airlines, Inc. v. Thurston, for exanple, the Suprene
Court held that enployers who intentionally violate the
ADEA may neverthel ess avoid |iqui dated damages by denon-
strating that they attenpted "reasonably and in good faith" to
conmply with the law. Thurston, 469 U S. at 129. Al though
finding that TWA's nandatory retirenent policy violated the
Act, the Court denied plaintiffs |iquidated damages because,
by seeking | egal advice and consulting with the union, TWA
denonstrated that it had not acted in " 'reckless disregard of
the requirenents of the ADEA." I1d. at 130. Cf., e.g., Harris
v. L &L Wngs, Inc., 132 F.3d 978, 984 (4th Cr. 1997) (noting
"that the institution of a witten sexual harassment policy
goes a long way towards dispelling any cl ai mabout the
enpl oyer's 'reckless' or 'malicious' state of mnd").

For simlar reasons, enployers found to have intentionally
discrimnated in violation of Title VII may be able to per-
suade a jury that they had acted w thout reckless indiffer-
ence; enployers nmay even be able to convince a judge to
renove the question of punitive damages from jury consider-
ation altogether. For exanple, evidence that an enpl oyer
erroneously used religion, sex, or national origin as a "bona
fide occupational qualification" for enploynent, see 42 U S.C
s 2000e-2(e), or overreached in a good-faith effort to remedy
the effects of past discrimnation, could denonstrate that the
enpl oyer acted wi thout reckless indifference to its |ega
obligations. Punitive danages m ght be equal ly inappropri-
ate where liability rests on a novel legal theory. See, e.g.
Turic v. Holland Hospitality, Inc., 85 F.3d 1211, 1216 (6th
Cr. 1996) (denying punitive damages although hol ding em
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pl oyer liable for dismssing femal e enpl oyee who had contem

pl ated an abortion, an entirely novel theory of liability); see
al so Hernandez-Tirado v. Artau, 874 F.2d 866, 870 (1st Cr.

1989) (although intentionally violating the First Amendnent

in a politically notivated enpl oynent deci sion, defendant was
only "negligent [as] to the existence of a federally protected
right").

Evi dence sufficient to prove liability may also fall short of
establishing an enployer's reckless indifference to its |ega
obligations where the enployer's liability arises froman
attenuat ed agency relationship with an enpl oyee found to
have commtted an intentional act of discrimnation. Because
enpl oyers are responsible for injuries caused by enpl oyees
acting within the scope of enploynent, juries considering
liability in traditional Title VII cases attribute enpl oyees
i ntentional use of race or sex to the enployer. See Meritor
Savi ngs Bank, FSB v. Vinson, 477 U.S. 57, 75 (1986) (Mar-
shall, J., concurring in judgnent) (in the typical Title VIl case
"when a supervisor discrimnatorily fires or refuses to pro-
note a bl ack enpl oyee, that act is, w thout nore, considered
the act of the enployer”); see also Restatenment (Second) of
Agency s 219 (1958) ("A master is subject to liability for the
torts of his servants conmtted while acting in the scope of
their employnment."). Attribution of enployee state of m nd
differs when the jury turns to the question of punitive dam
ages. Because punitive damages are intended not to conpen-
sate the victim but rather to punish enpl oyers for the
di scrimnatory acts of enployees, cf. Smth, 461 U S. at 54 (in
the punitive damages inquiry, "[t]he focus is on the character
of the tortfeasor's conduct--whether it is of the sort that calls
for deterrence and puni shment over and above that provided
by conpensatory awards"), the jury focuses on the enpl oy-
er's, not the enployee's, awareness of its |egal obligations.
Qoviously, if the person discrimnating is the sanme as the
enpl oyer--in a sole proprietorship, for exanple--there is no
di fference between the enpl oyer's awareness of its |ega
obligations and the enployee's. But where a gap exists in
t he agency rel ati onship between the agent and the entity
being held liable, i.e., where the enpl oyee naking the hiring
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or firing decision does not constitute the enployer's entire
deci si on- naki ng apparatus, the punitive damages inquiry re-
quires the jury to exam ne the enployer's awareness of the
law. An enployer could thus argue that even though it had
been found liable for the discrimnatory acts of an enpl oyee
and ordered to pay conpensatory damages to the victim it
shoul d not have to pay punitive damages because it had
undert aken good-faith efforts to conply with Title VII1--for
exanpl e, by hiring staff and managers sensitive to Title VI
responsibilities, by requiring effective EEO training, or by
devel opi ng and using objective hiring and pronoti on stan-
dards- -t hereby denonstrating that it never acted in reckless
di sregard of federally protected rights.

This interpretation of section 198la sets up exactly the
i ncentives Congress intended. Wile Congress expected vic-
tims of intentional discrimnation to be conpensated for their
| osses, it also wanted to notivate enployers to detect and
deter Title VII violations. See H R Rep. No. 102-40, pt. 1, at
69-70 (recounting testinony encouragi ng enpl oyers to design
and i nmpl enent effective structures to conbat discrimnation).
G ving punitive damages protection to enpl oyers who nmake
good-faith efforts to prevent discrimnation in the workplace
acconpl i shes just this purpose. Enployers naking no such
efforts will not only have to conpensate victins, but nmay be
puni shed for their reckless indifference to federal I|aw

Appl yi ng section 1981a(b)(1)'s reckless indifference stan-
dard to the facts of this case, | believe the district court
shoul d have allowed the jury to consider punitive damages.
Found to have intentionally discrimnnated agai nst Kol st ad,

ADA never argued that it nmade good-faith efforts to conply
with the aw;, the case involves no novel issues of Title VI
liability; and the decision to deny Kol stad the pronotion was
made not by a | ow | evel enployee, but by ADA's executive
director. Under these circunstances, the jury should have
been all owed to consi der whether in denying Kol stad a pro-

noti on because of her sex ADA acted with reckless indiffer-
ence to her federally protected rights.
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The court spends nost of its opinion struggling to avoid the
pl ai n | anguage of section 1981a and the hol dings of Smth and
Hazen Paper. It begins by detecting an egregi ousness stan-
dard in section 1981a's legislative history. Contentious and
parti san, see Landgraf v. USI FilmProds., 511 U S. 244, 262
(1994), the Act's legislative history actually manifests contra-
di ctory signals regardi ng congressional intent about punitive
damages. As the court acknow edges, see Maj. Op. at 9, the
House Report it relies on for a "heightened" standard cites
two irreconcil able section 1981 cases--Beauford v. Sisters of
Mer cy- Provi nce of Detroit, Inc., 816 F.2d 1104, 1109 (6th Cr.
1987), limting punitive damages to "egregi ous" cases, and
Rowl ett v. Anheuser-Busch, Inc., 832 F.2d 194, 205-06 (1st
Cr. 1987), holding that plaintiffs need prove nothing beyond
intentional discrimnation for juries to consider punitive dam
ages. The court's egregiousness standard conmports wth
Beauford. My interpretation of section 198la conports wth
Rowl ett. Gven the clarity of section 198la's text, we should
follow the statute rather than selective bits of its confused
| egi sl ative history.

Next, appearing to concede that Congress drew the | an-
guage of section 198la(b)(1) from Smth, see Maj. Op. at 10,
the court then reads Smith to require proof of egregi ousness
for punitive damages, see id. at 12. Even if recklessly
viol ating the Ei ghth Arendnent is sonehow nore egregi ous
than intentionally discrimnating in enploynent on the basis
of sex or race in violation of federal law, see id. at 11, it does
not follow that because liability in Smth required "base,

i nhumane and barbaric" action, Smth, 461 U.S. at 32, the
standard for punitive damages nust al ways include "sone
form of egregiousness,” Maj. Op. at 11. Like the rest of the
court's opinion, its reliance on Smth's underlying standard
for liability rests on its failure to acknow edge that the
puni tive damages inquiry depends not on the seriousness of
the behavior giving rise to liability, but on the defendant's
awareness of its legal obligations. Both "base, inhumane and
barbaric" acts (E ghth Armendnent) and intentional discrim-
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nation in enmploynment (Title VII) can be committed with
"reckless indifference to ... federally protected rights."

The court relies on Menphis Community School District v.
Stachura, 477 U. S. 299 (1986), but nothing in that case casts
doubt on Smith's holding that proof of reckless indifference
suffices for punitive damages. Noting in dicta that punitive
damages are available on a showing of "requisite intent," id.
at 306 n.9, Stachura drew the "maliciously, or wantonly, or
oppressively done" standard not from Smith, but fromthe
jury instruction under review in that case, see id. Moreover,
while our sister circuits have split over the meaning of Smith,
conpare Maj. Op. at 14-15 (collecting cases reading Smith to
requi re egregiousness), with, e.g., Savarese v. Agriss, 883
F.2d 1194, 1203-04 (3d Cr. 1989) (rejecting heightened cul pa-
bility requirenment under Smith); Melear v. Spears, 862 F.2d
1177, 1187 (5th Cr. 1989) (applying Smith's reckless indiffer-
ence standard without proof of egregiousness), we have con-
sistently read Smth's reckless indifference standard w t hout
addi ng an egregi ousness requi rement, see, e.g., Sanmaritan
Inns, Inc. v. District of Colunbia, 114 F. 3d 1227, 1239 (D.C.
Cr. 1997) (applying Smith to the Fair Housing Act); Barb-
our v. Merrill, 48 F.3d 1270, 1277 (D.C. Cr. 1995) (applying
Smith to section 1981).

My col | eagues nmake two unpersuasive attenpts to distin-
gui sh Hazen Paper's clear rejection of their "two-tiers" ratio-
nale. Asserting first that the ADEA's "willful" standard has
no bearing on the "malice" or "reckless indifference" required
under section 1981a(b)(1), Maj. Op. at 15, the court ignores
Thurston's holding that "willful" conduct includes "reckless
disregard,” a termcourts use interchangeably with "reckl ess
indifference," see, e.g., WIllianms v. Borough of West Chester,
891 F.2d 458, 464 n.10 (3d Cr. 1989).

Second, the court points out that unlike the double dam
ages aut horized by the Iiquidated damages provision of the
ADEA, the ratio between conpensatory and punitive dam
ages under Title VII is potentially unlimted. Myj. Op. at 15-
16. This observation is interesting, but Congress chose to
deal with the risk of disproportionate punitive damages
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awards under Title VIl by preserving judges' traditiona

oversi ght of jury discretion. See HR Rep. No. 102-40, pt. 1
at 72 ("Judges serve as an additional check: they can and do
reduce awards which are disproportionate to the defendant's

di scrimnatory conduct or the plaintiff's resulting loss."). |
have no doubt that district courts--and if necessary, circuit
courts--have all the authority they need to correct dispropor-
tionate awards, particularly an "infinite[ly]" disproportionate
award, Maj. Op. at 16, should one ever occur. Equally
significant, when enacting the Cvil R ghts Act of 1991, Con-
gress carefully limted punitive danages in other ways. It
capped total danmages at between $50,000 and $300, 000 de-
pendi ng on the enployer's size, 42 U S.C. s 1981a(b)(3), and
barred punitive damages altogether in disparate inpact cases,
see id. s 1981a(a)(1l), in mxed notive cases, see id.

s 2000e-5(g)(2), and agai nst governnental defendants, see id.

s 1981a(b)(1). Because Congress itself carefully cabined pu-
nitive damages, it is particularly inappropriate for this court
to add a limtation not found in the | anguage of the statute.
"Courts may not create their own limtations on |egislation

no matter how alluring the policy argunents for doing

so...." Brogan v. United States, 118 S. C. 805, 811-12
(1998).

Not only does the court's egregi ousness standard confli ct
wi th the | anguage of section 1981la and with Smth and Hazen
Paper, but my coll eagues offer no clear definition of the term
shifting fromone interpretation to another and | eaving dis-
trict courts little guidance.

Egr egi ousness as a Measure of the Seriousness
eeeof the Discrimnation

Initially, the court equates egregi ousness with the serious-
ness of the underlying discrimnation. See Maj. Op. at 2, 5.
But unlike reckless indifference, or even malice, which also
focuses on an enployer's state of mind, see, e.g., Delluns v.
Powel I, 660 F.2d 802, 808 (D.C. Cir. 1981) (noting that malice
is a subjective inquiry), the jury considers the seriousness of
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the underlying intentional discrimnation in setting conpensa-
tory damages; the nore egregious the harm the greater the
conpensati on awarded. O course, the egregi ousness of the
violation can relate to the punitive danages inquiry in the
sense that egregious discrimnation can be probative of nal-
ice or reckless indifference. To consider egregiousness in
awar di ng punitive damages, however, the jury nmust make an
inference not required at the liability stage: that the egre-
gi ousness of the discrimnation suggests malice or reckless in-
difference to federally protected rights.

The court's effort to define egregi ousness as a neasure of
the severity of discrimnation suffers from several other
defects. At one point, for exanple, the court defines egre-
gi ousness as "a pervasive pattern of discrimnatory acts."

Maj. Op. at 13. Not only does the court provide no support
for this new standard, but exposing only those enployers to
puni tive damages who conmit nultiple acts of discrimnation
essentially allows enployers to engage in a single act of
i nvidious discrimnation without fear of punitive danages.

Ofering still another definition, again w thout citation

court says that egregi ousness m ght be denonstrated by an

enpl oyer's "genui ne spite and nal evolence.” 1d. Not con-
tent to read the reckless indifference standard out of the
statute, the court here tinkers with section 1981a's ot her

puni tive damages test, suggesting that it requires not just
"malice," but sonme kind of "genuine" malice, whatever that
neans.

Under any of these iterations of egregi ousness-as-a-
nmeasur e- of -seriousness, it is entirely unclear how district
judges will determ ne when intentional discrimnation is suffi-
ciently non-egregious to take the issue fromthe jury. Never
offering a clear answer, the court leaves it to district courts
deci de for thensel ves whether an enployer's conduct is wor-
thy of punishment, thus allow ng judges to usurp the jury's
exerci se of noral judgnent.
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Egr egi ousness as a Measure of the Plaintiff's Evidence

Applying its egregi ousness standard to the facts of this
case, see id. at 20-22, the court shifts from using egregi ous-
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ness as a reflection of the seriousness of the discrimnation to
a neasure of the strength of Kol stad's proof. According to

the court, the "only evidence that pointed toward gender bias
was Kol stad's testinony that \Weat told sexually offensive

jokes at staff neetings and on occasion used derogatory

terns to refer to prom nent professional wonen." Id. at 22.
"Wheat's statenents standing alone,” the court says, "do not
form an adequate basis for an award of punitive danages.™

I d.

Amounting to little nore than a requirenent of direct
rather than circunstantial evidence of discrimnation as a
prerequisite for punitive danages, the court's approach con-
flicts with Hazen Paper, 507 U. S. at 615 (rejecting require-
ment of Neufeld v. Searle Laboratories, 884 F.2d 335, 340
(8th Cir. 1989), that underlying evidence of liability be direct
before allow ng |iquidated damages). It also conflicts with
this circuit's case law holding that at |east with respect to
proof of liability, circunstantial evidence can be as probative
as direct evidence. See, e.g., Crawford-El v. Britton, 93 F. 3d
813, 818 (D.C. Cir. 1996) (en banc) (Wllians, J.) ("[T]he
di stinction between direct and circunstanti al evi dence has no
direct correlation with the strength of [a] plaintiff's case."),
rev'd on other grounds, No. 96-827, 1998 W. 213193 (U. S.

May 4, 1998); cf. Thomas v. National Football League Pl ay-

ers Ass'n, 131 F.3d 198, 204 (D.C. Cr. 1997) (" '[D]irect
evidence [in the Title VI mxed notive context] may be
circunstantial in nature, so long as it establishes that discrim
inatory nmotive played a substantial role in the enpl oynent
decision.”). | see no reason why the sane rule should not
apply to proof of punitive damages, particularly since the
presence or absence of direct evidence of intent is not neces-
sarily an accurate neasure of blameworthiness. Wy, for
exanpl e, is an enpl oyer who | eaves behind cl ear evi dence of

its intentional, discrimnatory refusal to pronote one wom
an--"these are jobs for nmen"--nore worthy of punishnent

than an enpl oyer who subtly, but equally intentionally, re-
fuses to pronote an entire class of wonmen? Under the

court's direct evidence rule, enployers who effectively cover
up evidence of their discrimnatory intent will escape punitive
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damages no matter how egregi ous their discrimnation. Con-
gress, acting to strengthen Title VII in the Gvil R ghts Act of
1991, could not have intended such a nonsensical result.

Egr egi ousness as a Requi renment
eee of Mdre than Mere Pretext

Acknowl edgi ng that we are considering the question of
whet her rejection of a proffered nondiscrimnatory rationale
by itself can support a finding of intentional discrimnation in
a different en banc case, see Maj. Op. at 20 (citing Aka v.
Washi ngton Hosp. Ctr., 116 F.3d 876 (D.C. Cir.), judgment
vacat ed pending reh'g en banc, 124 F.3d 1302, 1302 (D.C. Gir.
1997)), the court says that in this case such evidence "falls far

short of supplying grounds for a punitive award," id. at 21
Al t hough punitive damage awards in pretext-only cases may
be "inprobable,” id. at 21 n.9, the court's prenmise is entirely

unsupported by the record. Properly reviewed, the evidence

in this case denonstrates that the jury's verdict could have
rested on nuch nore than rejection of the enployer's prof-
fered nondiscrimnatory justification. This court's job is not
to weigh the evidence, as ny coll eagues seemto have done,

but to view the evidence "in the |light nost favorable" to

Kol stad, giving her "the benefit of every fair and reasonabl e

i nference,” Anderson v. G oup Hospitalization, Inc., 820 F.2d
465, 471 (D.C. Cir. 1987). Viewed this way, the jury could
have based its finding of liability--again, a finding of inten-
tional discrimnation affirnmed unaninously by the panel --on
much nore than "rejection, as nere pretext, of ADA's prof-
fered rationales,” Maj. Op. at 20.

To begin with, the record contains evidence fromwhich the
jury coul d have concl uded that Kol stad was the nore quali -
fied of the two candidates. A |lawer, Kolstad worked for six
years as the principal |egislative draftsperson for the Depart-
ment of Defense, preparing testinony for congressional hear-
ings and representing the Departnment's interests on Capito
Hll. Enployed for four years at ADA when the position
opened, Kol stad served as Director of Federal Agency Rel a-
tions, handling the entire range of regulatory issues of con-
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cern to ADA. She consistently received "distingui shed" per-
formance eval uations fromthe Director of ADA s Washi ngton
office. By contrast, Tom Spangl er, the male candi date who

got the pronotion, began working for ADA only a year and a

hal f before the position opened, technically failed to neet the
m ni mum posted requirenents for the position, and received
negative comrents about his witing ability, a skill ADA
highlighted at trial as central to the position

Al t hough the court describes what it perceives to have been
a benign, routine selection process, the record contains evi-
dence fromwhich the jury could have concl uded that because
ADA presel ected Spangler for the position, the selection
process was a sham Before ADA posted the opening, Span-
gler met frequently with the incunbent (Jack O Donnell),
ADA did not post the position pronptly after O Donnel
decided to retire, and a secretary famliar with the process
testified that she thought Spangler was bei ng grooned for
the job. Leonard Weat, head of ADA's Washington office
and the person nost closely supervising the conpeting candi -
dates, refused to neet with Kolstad to discuss O Donnell's
position, despite frequently nmeeting with Spangler. Al though
Executive Director Dr. WlliamAllen formally appointed
O Donnel I's successor, Allen--based in ADA's Chi cago head-
quarters--relied heavily upon \Weat's recomendati on of
Spangl er. Assigning all legislative work to Spangler, Weat
repeatedly refused Kol stad's requests to work on | egislative
matters, despite their relevance to the regulatory issues she
covered and her experience in the field. Formally interview
i ng Spangl er but not Kolstad, Allen failed to review Kol stad's
nunerous, detailed, positive performance eval uations.

The record al so contains evidence, equally mnimzed by
the court, fromwhich the jury could have concl uded t hat
ADA attenpted to cover up Spangler's preselection. Conpil-
ing a description of O Donnell's position a few days before
posting the job, Allen edited the description to fit Spangler's
qualifications. O Donnell's position description originally
stated that its "npbst inportant responsibility” was to "[m ain-
tain liaison with federal agencies, bureaus and Adm nistra-
tion," corresponding directly to Kolstad's work at ADA. Tai -
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loring the job description to Spangler's specialty, Allen added
"Congress" before "federal agencies,"” and al so added whol e
phrases fromthe position description questionnaire used to
hire Spangler. As Kolstad argued, the jury coul d have

believed that ADA, in an effort to bolster its claimthat
Spangl er was nore qualified, altered docunents to justify his
pronot i on.

Kol stad proffered a 1984 consent decree settling a class
action suit brought agai nst ADA by femal e enpl oyees under
Title VIl and the Equal Pay Act. Resnick v. American
Dental Ass'n, No. 79-C-3785 (N.D. Ill.). Denying w ongdo-
ing and expiring prior to the decision not to pronote Kol stad,
t he decree showed that ADA had specific knowl edge of the
i npropriety of preselection, as well as of the connection
bet ween presel ecti on and enpl oynent di scrimnation. The
decree stated that "pre-selection of a favored candidate is
contrary to ADA's firmpolicy of giving full and fair consider-
ation to each application. Violations of this policy will have
an adverse inpact on an enpl oyee's annual nerit review and
will be cause for discipline.” The district court refused to
admt the decree to prove liability, but the panel stated in a
portion of the opinion not before us that the district court
could admt the decree in a trial on punitive damages. See
Kol stad v. Anerican Dental Ass'n, 108 F.3d 1431, 1439 (D.C
Cr. 1997).

Fromthe evidence, the jury also could have found that
ADA changed its explanation for rejecting Kolstad. After
telling her that she was passed over because she | acked
experience with health care reformand was too valuable in
her position, ADA abandoned that justification at trial, in-
stead attacking Kolstad' s general qualifications and witing
ability. M colleagues ignore this testinony, but the jury
was entitled to consider it as evidence of ADA s fal sehood,
and therefore of its discrimnation. See St. Mary's Honor
Cr. v. Hcks, 509 U S 502, 511 (1993) ("The factfinder's
di sbelief of the reasons put forward by the defendant (partic-
ularly if disbelief is acconpanied by a suspicion of nmendaci -
ty) may, together with the elenents of the prima facie case,
suffice to show intentional discrimnation.") (enphasis added).
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The record al so contains evidence fromwhich the jury
coul d have concluded that Weat, Kol stad' s supervisor whose
advice Allen relied on in deciding to pronote Spangl er instead
of Kol stad, told sexually offensive jokes at the office and
referred to professional wonen as "bitches" and "battl eaxes.™
Al though this testi mony may have been "contested" (the
panel's word) or even "hotly contested,” (the court's words),
nothing in the record indicates that the testinony |acked
sufficient credibility for the jury to believe it.

In addition to weighing the evidence instead of viewing it
froma reasonable juror's perspective, ny coll eagues isolate
each el ement of Kol stad's case, dimnishing the cumul ative
significance of her proof. O course, preselection "by itself,’

Maj. Op. at 21, violates no law, and "sexist remarks ... are
'not al ways concl usive of sex discrimnation,' " id. at 22 (quot-
ing Neuren v. Adduci, Mastriani, Meeks & Schill, 43 F.3d

1507, 1513 (D.C. Gir. 1995)). As in even the nost conpelling
cases of discrimnation, any aspect of Kolstad' s case taken in
i solation mght seemmnimal. Considering her evidence
together, as this court nust, see, e.g., Downes v. Vol kswagen
of Anerica, Inc., 41 F.3d 1132, 1140 (7th GCr. 1994), and
reviewing it "in the Iight nost favorable"” to Kol stad, giving
her "the benefit of every fair and reasonable inference,”
Anderson, 820 F.2d at 471, the jury could have concl uded t hat
this record contains substantial circunstantial, perhaps even
direct, evidence of invidious, intentional, unlawful discrimnna-
tion that society no longer tolerates. Therefore, even if
punitive damages are "inprobable” in a case where the

verdict rests on no nore than the jury's rejection of the

enpl oyer's nondi scrimnatory rationale, this is not that case.

IV

Because this court has found that the record contains
sufficient evidence to support the jury's finding of intentiona
discrimnation on the basis of sex, and because ADA never
attenpted to justify its use of sex in the pronotion decision
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never di savowed the actions of its agents (Wheat and Allen),
never offered evidence that it had taken any specific steps to
comply with Title VI, and never otherw se denonstrated

that in intentionally discrimnating against Kolstad, it had not
acted with reckless indifference to her federally protected
rights, I would remand for a trial on punitive danages.
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