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Robert S. Plotkin argued the cause for appellees, with
whom Jay A. Morrison, Patricia L. Hurst, and Arthur B.
Spitzer were on the brief.

Eric H Holder, Jr., US. Attorney at the tine the brief was
filed, R Craig Lawence and Kinberly N Tarver, Assistant
US. Attorneys, were on the brief for the United States of
Anerica as amicus curiae.

Before: Silberman, Rogers and Tatel, G rcuit Judges.
pinion for the Court filed by Grcuit Judge Rogers.

pi nion concurring in the judgnent filed by Crcuit Judge
Tatel .

Di ssenting opinion filed by Crcuit Judge Sil berman.

Rogers, Circuit Judge: Confronted with evidence of in-
creasing juvenile violence and victim zation in the District of
Col unbi a, and i nforned about the success of other cities in
reduci ng such probl ens through the enforcenment of juvenile
curfews, the Council of the District of Colunbia enacted the
Juvenile Curfew Act of 1995. The Council nodel ed the Act
on a Dallas, Texas, ordinance that the United States Court of
Appeal s for the Fifth Crcuit had held was constitutional.
See Qutb v. Strauss, 11 F.3d 488, 496 (5th Gr. 1993). The
mai n provision of the D.C. Act bars unmarried and unemanci -
pat ed persons 1 under seventeen years old frombeing in

1 Athough the curfewlaw is entitled the "Juvenile Curfew Act
of 1995," the |aw does not apply to "juveniles,"” but rather to
"mnors" who are defined in the |aw as unmarried and unemanci -
pat ed persons under the age of seventeen. See D.C Code
s 6-2182(5) (Supp. 1997). The term"juvenile” is not defined in the
curfew law nor in the D.C. statutes governing delinquency, which
instead pertain to "child[ren],"” who are persons under age ei ghteen
not charged with crines that | ead to prosecution as adults. See id.
s 16-2301(3) (Repl. Vol. 1997). Neverthel ess, the conmon defini -
tion of "juvenile" is that defined in federal |aw as a person under
the age of eighteen. See 18 U S.C. s 5031 (1994); Hutchins v.
District of Colunbia, 942 F. Supp. 665, 666 n.1 (D.D.C. 1996). For
the sake of clarity, references to "mnors" in this opinion refer to
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publ i c unacconpani ed by a parent or equival ent adult super-
visor from11:00 p.m to 6:00 a.m on Sunday through Thurs-

day nights or from12:01 a.m to 6:00 a.m on Friday and
Saturday nights, with certain enunerated "defenses." See

D.C. Code ss 6-05 2182(1), -2183(a)(1), (b)(1) (Supp. 1997).
Thirteen nonths after the Act took effect, the district court
enjoined its enforcenent, ruling in light of evidentiary defi-
ciencies that the Act violated the mnor appellees' equa
protection and due process rights and violated the appellee
parents' right to due process. See Hutchins v. District of

Col unbi a, 942 F. Supp. 665, 668 (D.D.C. 1996). The District

of Colunbia, joined by the United States as am cus, appeals

the grant of summary judgnment to appellees. W affirm

albeit with different analyses. Wile the court is unani nous
that the case is not noot, see infra Part |1, we apply different
tests to evaluate the constitutionality of the Act. | apply an
i nternediate scrutiny test in light of conpeting individual and
governmental interests, while Judge Tatel applies strict scru-
tiny and Judge Silberman applies a rational basis test. Judge
Tatel and | agree that the Act fails to survive under interme-
diate or strict scrutiny review, Judge Silbernman dissents,
concl udi ng that the Act survives rational basis review.

Appel | ees, ni ne persons under the age of seventeen at the
time 2 and four parents, all residents of the District of Colum
bia ("the District"), and a novie theater corporation sued the

persons under seventeen years old; the term"juveniles" refers to
persons under eighteen years old; the phrase "juvenile curfews"
refers to curfew |l aws affecting any class of young people.

2 Seven mnor plaintiffs were residents of Northwest Washing-
ton, D.C., and one mnor plaintiff resided in each of Southwest and
Sout heast Washi ngton, D.C. During the pendency of this appeal, al
of the minor plaintiffs passed their seventeenth birthdays, and thus
they are no | onger subject to the provisions of the Act governing
t he behavior of mnors under the age of seventeen. This fact does
not make this appeal npot, however, as discussed below. See infra
Part 11.
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District to enjoin enforcenent of the Juvenile Curfew Act of
1995 ("the Act"). They sought a declaration that the Act
violates rights guaranteed by the First, Fourth, and Fifth
Amendnents to the United States Constitution and exceeds

the police powers of the District of Colunbia. Their principa
all egations were that the Act violates the mnors' Fifth
Amendnent equal protection and due process rights by im

pi ngi ng upon their fundamental right to free novenent; the
Act violates their First Anendnent rights to free speech and
associ ation and is both overbroad and unconstitutionally
vague; and the Act violates their Fourth Amendnent rights

to be free of unreasonable searches and seizures in that it
allows the police to stop minors and take theminto custody
based only on a reasonable belief that the Act has been
violated. 1In addition, appellees alleged that the Act viol ates
the parents' Fifth Arendnent due process rights because, by
renovi ng parents' discretion to allow children to be in public
pl aces during curfew hours unacconpani ed by a person at

| east twenty-one years old, the Act inpinges upon parents
fundanmental right to autonony in raising children. Finally,
appel | ees all eged that the Act exceeds the District's police
powers by crimnalizing minors' participation in legitimte
educational, cultural, vocational, athletic, social, and fam|y-
related activities during curfew hours. Appellees argued
that, because the Act infringes on both the mnors' and
parents' fundanental rights, it is subject to strict scrutiny
review, which, they asserted, it fails to satisfy.

Upon considering the parties' cross notions for summary
judgnment, the district court granted judgnent for appellees
and enj oi ned enforcenent of the Act. See Hutchins,

942 F. Supp. at 684. The court agreed that mnors have a
fundanmental right to free novenent, reasoning fromthe

Supreme Court's acknow edgnments that mnors have constitu-
tional rights and that adults have a fundamental right to free
novenent to the conclusion that, in the context of a curfew
law, there is no reason to treat mnors' right to free nove-
ment differently fromthat of adults. See id. at 670-74.

Then, concluding that the Act infringes mnors' fundanenta
right to free novenent as well as parents' fundanental right
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to direct their children's upbringing, the court applied a strict
scrutiny test and found that while the District had denon-
strated a conmpelling need for the curfew, it had failed to
denonstrate that the Act is narrowy tailored to serve that

need. See id. at 674-80. Based on deficiencies in the Dis-
trict's evidentiary justification for a nexus between the curfew
and a future reduction in juvenile victimzation and crine, the
court concluded that the Act affects too nany m nors engaged
inlegitimte activities. See id. at 680. The court further
ruled that four of the Act's curfew "defenses" are unconstitu-
tionally vague, see id. at 679, but did not reach the m nor
appel | ees' First and Fourth Amendnent chal |l enges, see id. at

680 n.19. Because the Act also affects parents exercising
appropriate supervision of their children, the court ruled that
the Act infringes upon parents' fundanental rights in viola-
tion of the Fifth Arendnent. See id. at 680.

On appeal, the District of Colunbia contends that the Act
is constitutional, curtailing only limted late night activities of
unsupervi sed nmnors and thereby interposing only a mnor
interference with parental autonony. The District maintains,
first, that the district court erred in applying a strict scrutiny
standard in the face of authority rejecting any fundanenta
right of mnors to wander unsupervised at night, Suprene
Court precedent regarding nore general limtations on m -
nors' rights and parental autonony, and the Suprene Court's
stringent guidelines for the identification of new fundanenta
rights. Alternatively, the District maintains that even if
strict scrutiny is the proper standard, the Act still should be
uphel d: the district court's finding that the District has a
conpelling interest in preventing juvenile crinme and protect-
ing juveniles against victimzation is supported by abundant
evidence and the Act is narrowWy tailored to that interest, as
denonstrated by evidence that the district court rejected.
Finally, the District maintains that the Act does not violate
appel l ees' First or Fourth Amendnent rights, and that the
district court erred in ruling that four of the curfew excep-
tions in the Act are unconstitutionally vague w thout offering
ei ther an explanation or a saving construction as required by
Supreme Court precedent.
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The constitutionality of a juvenile curfew statute is a ques-
tion of first inpression in this court, and our reviewis de
novo.3 See WIlson v. Pera, 79 F.3d 154, 160 & n.1 (D.C. Cir.
1996); Propert v. District of Colunbia, 948 F.2d 1327, 1331
(D.C. Gr. 1991).

The Act establishes a curfew from11:00 p.m until 6:00 a.m
the next day for Sunday ni ght through Thursday night, and
between 12:01 a.m and 6:00 a.m on Friday and Saturday
nights and daily throughout July and August. See D.C Code
s 6-2182(1) (reprinted in the Appendix to this opinion). The
curfew applies only to "minors,"” who are defined as persons
under age seventeen who are neither emanci pated nor nar-
ried. See id. s 6-2182(5). During curfew hours, a m nor
may not be "in any public place or on the prem ses of any
establishnent within the District of Colunbia” w thout appro-
priate adult supervision. 1Id. s 6-2183(a)(1), (b)(1)(A. An
"adult" is defined as a parent or any person twenty-one years
or older whomthe mnor's parent has authorized to be a
caretaker. See id. ss 6-2182(8). The Act al so provides that
a person under age eighteen shall not operate a notor vehicle
inthe District after mdnight, except when authorized under
the Act. See id. s 40-301(g) (Supp. 1997). A police officer
who "reasonably believes" that a curfew violation has oc-
curred may inquire of the m nor about the minor's age and

3 Notwithstanding the | arge nunber of cities having juvenile
curfew l aws, see WIlliamRuefle & Kenneth M ke Reynol ds, Curfews
and Del i nquency in Major American Cities, 41 Crine & Deling.
347, 353 (1995), few circuit courts have ruled on such |laws' constitu-
tionality. Although the Fifth Crcuit struck down one juvenile
curfew | aw as unconstitutionally overbroad, see Johnson v. Gty of
Opel ousas, 685 F.2d 1065, 1074 (5th Cr. Unit A Cct. 1981), the
court upheld a later juvenile curfew, see Qutb, 11 F. 3d at 496, as did
the Third Crcuit, see Bykofsky v. Borough of M ddl etown, 401
F. Supp. 1242, 1266 (M D. Pa. 1975), aff'd, 535 F.2d 1245 (3d Cr.
1976). Recently, the Ninth Crcuit held unconstitutional a juvenile
curfew | acking sufficient exceptions for legitimate activities. See
Nunz v. Cty of San Diego, 114 F.3d 935, 947-51 (9th Cr. 1997).
Al so, the Second Circuit held a curfew unconstitutionally void for
vagueness because it failed to provide an hour at which the curfew

reasons for being in public and, upon determ ning that the
mnor is violating the curfew, may hold the mnor in custody
until the mnor's parent arrives or 6:00 a.m the follow ng
nmor ni ng, whi chever occurs first. 1d. s 6-2183(c).

A mnor who violates the Act can be required by a court to
performup to twenty-five hours of community service for
each violation. See id. s 6-2183(d)(4). Violation of the driv-
ing restriction can result in suspension of one's driver's
license for up to one year. See id. s 40-301(g). Both a
parent or guardian of a mnor who either knowingly permts
or, because of insufficient control, allows the mnor to violate
the Act and the owner, operator, or any enployee of an
est abl i shnent who violates the Act by knowingly allow ng a
mnor to remain on its prenses during curfew hours may be
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fined up to $500 or ordered to perform community service.

See id. s 6-2183(a)(2)-(3), (d)(1). A parent (and persons in
| oco parentis) may al so be required to attend parenting
classes. See id. s 6-2183(d)(2).

The Act provides eight "defenses” to a curfew violation
Thus, a minor does not violate the Act if: (1) acconpanied by
a parent, guardian, or any other person twenty-one years or
ol der authorized by a parent to care for the mnor; (2) on an
errand for the parent, guardian, or anyone twenty-one years
or ol der authorized by a parent to care for the mnor; (3) in a
vehicle traveling interstate; (4) engaged in enpl oynent or
commuting to or fromenploynment; (5) involved in an ener-
gency situation; (6) on the sidewal k abutting the mnor's or a
next - door nei ghbor's residence, if the neighbor has not com
plained to police; (7) attending an official school, religious, or
other activity sponsored by the District, a civic organization
or a simlar entity that takes responsibility for the mnor; or
(8) exercising First Arendnment rights, including the free-
donms of religion and speech and the right of assenbly. See
id. ss 6-2182(8), -2183(b)(1)(A)-(H).

The Act originally also included a sunset clause whereby
the curfew regime would expire after two years. See D.C
Act 11-90, s 6(b) (July 6, 1995). At least ninety days prior to
the date of expiration, the Mayor was required to report to

ended. See Naprstek v. City of Norwi ch, 545 F.2d 815, 818 (2d Gir.
1976) .

the Council of the District of Colunmbia ("D.C. Council"™) on
the effectiveness of the curfewrestrictions and to reconmend
whet her the Act should be extended. See D.C. Code

s 6-2183(e)(1). Prior to expiration of the two-year period,
and wi thout a report fromthe Mayor, however, the D.C.

Counci| extended the Act indefinitely.4

In view of the recent seventeenth birthdays of all the m nor
appel | ees, see supra note 2, we first address, in Part |1,
whet her their challenges to the Act are npbot and not ot her-
wi se before the court. Although the District is appealing the
district court's judgnment and order, upon review of the grant
of summary judgnent the case appears in this court in the
same posture as it did in the district court and, therefore, this
court nmust determ ne whether the minors' challenges to the
Act remain "alive." See DeFunis v. (Odegaard, 416 U. S. 312,
316 (1974). Concluding in Part Il that the m nor appellees
clains are presented to this court in a representative capacity
by the appell ee parent of a child under the age of seventeen
we address in our separate opinions the m nor appellees
chal l enges to the Act. As Judge Tatel and | concl ude that
the Act violates the equal protection and due process rights of
the m nor appellees, we do not reach appellees’ other chal-
| enges.

VWil e this appeal was pending, the |last of the naned m nor
appel | ees becane age seventeen, and hence they all are no
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| onger subject to the Act, except the nmotor vehicle restriction
whi ch applies to those not yet age eighteen. Thus, their
principal challenges to the Act are noot because the m nor

4 The Act was due to expire, pursuant to the sunset provision
two weeks after oral argument in this court. The D.C. Counci
enacted energency legislation, D.C. Act 12-148, s 2 (Sept. 12,
1997), and tenporary legislation, D.C. Act 12-160, s 2 (Cct. 3,
1997), to extend the Act through May 3, 1998. Thereafter, the D.C
Counci| enacted | egislation permanently repealing the sunset provi-
sion. D.C. Act 12-331 (Apr. 20, 1998); see Appendix to this opinion
As a result of the district court's injunction, the curfew regi ne had
not been in effect for the two-year trial period originally contem
plated in the sunset provision when the D.C. Council extended the
Act .

appel l ees were not certified as representatives of a class
pursuant to Federal Rule of Civil Procedure 23. See United
States Parole Cormin v. Ceraghty, 445 U.S. 388, 398, 400 n.7,
404 (1980); Board of Sch. Commrs v. Jacobs, 420 U S. 128,

129 (1975). Indeed, they expressly declined to pursue class
certification in the district court. O the remaining naned
appel | ees, however, at least one is a parent with a child under
age seventeen.5 The question, therefore, is whether this
parent can raise the clains of his mnor child, clains that are
the sane as those of the appell ees who were subject to the
curfew when the conmplaint was filed, or whether instead

those clains are noot except to the extent they relate to the
notor vehicle restriction.6

This is not a case in which the fam liar exception to the
noot ness doctrine for issues "capable of repetition yet evad-
ing review' is applicable. That exception is confined to
situations in which there is a reasonabl e expectation that the
same conpl aining party would be subjected to the sanme
action again. See Honig v. Doe, 484 U S. 305, 317-20 (1988);
Weinstein v. Bradford, 423 U S. 147, 148-49 (1975); Sosna V.
lowa, 419 U.S. 393, 399-400 (1975); Burlington N R R wv.
Surface Transp. Bd., 75 F.3d 685, 689 (D.C. Cr. 1996); Doe v.
Sul livan, 938 F.2d 1370, 1378 & n.13 (D.C. Cr. 1991); Bois v.
Marsh, 801 F.2d 462, 466 (D.C. Cir. 1986). Because the
m nor appel | ees have reached age seventeen, they are no
| onger subject to the curfew restrictions (except the notor
vehicle restriction) and will never again be subject to the
curfew restrictions for persons under age seventeen

Instead, the third party (or jus tertii) standing doctrine of
Craig v. Boren, 429 U S. 190 (1976), and its progeny applies

5 Two adult appellees have children under the age of seventeen
as of the witing of this opinion. Cearly one child will still be
younger than seventeen when this opinion issues; the second child,
however, may have turned seventeen by that tine.

6 Anot her nootness aspect of the instant case of which we take
judicial notice, see Fed. R Evid. 201(b), (c); Nantucket Investors I
v. California Fed. Bank (In re Indian Palnms Assocs., Ltd.), 61 F.3d
197, 205 (3d Cir. 1995), arises as a result of the cessation of
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operations of the Biograph Theatre Corporation, which joined as
naned plaintiff in challenging the Act.

and provides the basis for our conclusion that the m nor
appel | ees' challenges to the Act remain before this court.
"Ordinarily, one may not claimstanding ... to vindicate the
constitutional rights of sone third party." Barrows v. Jack-
son, 346 U.S. 249, 255 (1953); see United States v. Raines,
362 U.S. 17, 21 (1960). The Suprene Court observed in

Craig, however, that its [imtations on the right to raise the
interests of third parties, where the interests of the litigant
and the proposed third party are "in no way mutually interde-
pendent," Craig, 429 U S. at 195 n.4, are "not constitutionally
mandat ed, but rather stemfroma salutary "rule of self-
restraint’' designed to mnimze unwarranted intervention into
controversi es where the applicable constitutional questions
are ill-defined and specul ative," id. at 193. Acknow edgi ng
that the reasons for such l[imtations are not furthered where
the | ower court has already addressed the rel evant constitu-
tional challenge and the parties have never resisted an au-
thoritative constitutional determ nation, the Court concl uded
that forgoing consideration of the nerits in order to wait for a
new chal l enge by injured third parties "would be inperm ssi-
bly to foster repetitive and tinme-consuning litigation under

t he guise of caution and prudence."” Id. at 193-94.

This is just such a case. Under the Act, parents can be
sanctioned for allowing their mnor children to violate the
curfew. See D.C. Code s 6-2183(a)(2), (d)(1)-(2). In compa-
rabl e circunmstances in Craig, the Suprene Court held that,
because a bartender could be sanctioned under a statute
barring sale of beer to mal es under age twenty-one and
femal es under age eighteen, the bartender had standing to
rai se the equal protection clains of a male plaintiff who had
reached age twenty-one during the appeal and whose cl ai ns
had t hus becone nmoot. See Craig, 429 U S. at 195. Further-
nore, the other relevant considerations underlying the third
party standi ng doctrine, articulated in cases follow ng Craig,
all point toward the conclusion that the court should proceed
to address the m nor appellees' clains.

As further elaborated by the courts, the third party stand-
i ng doctrine involves the consideration of four factors, one

Page 9 of 42
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constitutional and three prudential. First, the litigant assert-
ing the third party's clainms nmust hinself or herself suffer an
Article I'll injury-in-fact. See Caplin & Drysdale, Chartered
v. United States, 491 U. S 617, 623 n.3 (1989). The alleged

i nfringement of the parent's own rights, coupled with the
parental sanctions under the Act, are sufficient to establish
that the appellee parent neets this requirenent. See Lujan

v. Defenders of Wldlife, 504 U S. 555, 560-61 (1992). Second,
the court will |look for the presence of three prudenti al
considerations: (1) a close relationship between the |itigant
and the third party whose rights are being asserted; (2) a
barrier keeping this third party fromasserting such rights

hi nsel f or herself; and (3) an inpact of the litigation on the
rights of the third party. See Caplin & Drysdale, 491 U. S. at
623 n.3; see also Powers v. Chio, 499 U S 400, 410-11 (1991).

The first of these prudential considerations is clearly satis-
fied in the instant case. At least two circuits, which we join,
have held that the parent-child relationship is sufficiently
close to neet prudential standing requirenents. 1In a case
directly on point, the Fifth Grcuit held in Johnson v. Gty of
Opel ousas, 658 F.2d 1065 (5th Cr. Unit A Cct. 1981), that the

nmot her of children still subject to a juvenile curfew could
rai se her son's clains despite their becom ng noot when her
son becane seventeen. See id. at 1069. In Lindley ex rel

Lindley v. Sullivan, 889 F.2d 124 (7th Cr. 1989), the Seventh
Circuit held that an adopted child receiving disability benefits
had standing to assert his parents' equal protection clains
regardi ng denial of child insurance benefits, on the observa-
tion that the parent-child relationship was "nuch cl oser than
[the rel ationship] in |eading cases where standi ng has been
found to exist, as between a physician and a patient or

bet ween a beer vendor and a class of potential purchasers of

the product.” 1d. at 129 (citations omtted).

The third prudential consideration also mlitates in favor of
allowing third party standing. The parent has explicitly
referred to the direct inpact of the curfew on the rights
asserted by the minor appellee. A decision based on the
parent's third party standing would definitely have a signifi-
cant inpact upon those rights.
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The only prudential factor not clearly evident in the instant
case is the second, since a very young plaintiff undoubtedly
could be found to bring a |l awsuit chall enging the curfew
(al though even a plaintiff who is quite young at the begi nning
of the litigation mght turn seventeen by the end). Yet in
Caplin & Drysdale, the failure to satisfy the second pruden-
tial factor did not defeat third party standing. See Caplin &
Drysdale, 491 U.S. at 624 n.3; cf. Departnment of Labor v.
Triplett, 494 U S. 715, 720-21 (1990). |Indeed, in Craig itself,
the Suprene Court allowed third party standi ng even though
there was no barrier to woul d-be beer-drinkers' pressing
their owmn clains. See Craig, 429 U S. at 192-97. Simlarly,
this circuit has repeatedly found that the absence of the
second prudential factor may not outwei gh the other factors
in evaluating whether a litigant has third party standing. See
FAIC Secs., Inc. v. United States, 768 F.2d 352, 360-61 (D.C
Cr. 1985); United Steelwrkers of Am v. Marshall, 647 F.2d
1189, 1241 (D.C. Gir. 1980).7 1In the instant case, we concl ude
that the cl oseness of the relationship between parents and
children and the nagnitude of the potential inmpact of our
decision on children's rights outwei gh the absence of the
second prudential factor. Cf. Caplin & Drysdale, 491 U. S at
624 n. 3.8

I ndeed, the proposition that parents who satisfy Article I
standing requirenents to raise their own clains nay have
standing to raise their children's clainms as well, even w thout

7 Conmpare Haitian Refugee CGr. v. Gacey, 809 F.2d 794, 809-
10 (D.C. Gir. 1987) (denying third party standing to raise Fourth
Amendnent rights), with National Cottonseed Prods. Ass'n v.
Brock, 825 F.2d 482, 491 (D.C. Cir. 1987) (confining the Haitian
Ref ugee holding to the Fourth Anendnent context and "con-
clud[ing] that FAIC Securities continues to state law of the cir-
cuit").

8 Moreover, in Singleton v. Wil ff, 428 U S. 106 (1976), the
Supreme Court suggested that inmm nent nootness of a claim
presents a judicially recogni zed obstacle to the assertion of rights
on one's own behalf. See id. at 117-18. To the extent that this is
true, it reinforces the notion that the second prudential factor does
not prevent parents from possessing third party standing in cases
such as Johnson and the instant case.

an actual barrier preventing children fromdoing so them
selves, also follows from Snmth v. O ganization of Foster
Fam lies for Equality & Reform 431 U S. 816 (1977), and
like cases. 1In that case, the Suprene Court held that foster
parents had standing to challenge the deprivation of foster
children's right not to be renoved fromtheir foster homnes

wi t hout due process. See id. at 841 n.44; cf. Bender v.
WIliamsport Area Sch. Dist., 475 U S. 534, 546-49 (1986).
Prudenti al standing principles have not barred suits by par-
ents raising equal protection and First Anendnent clains on
behal f of thenselves and their children in school desegrega-
tion and school prayer cases, although the cases have not
explicitly addressed standing. See, e.g., Dayton Bd. of Educ.
v. Brinkman, 433 U.S. 406, 408 n.1 (1977); Engel v. Vitale,
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370 U. S. 421, 423 (1962); Zorach v. Causon, 343 U. S. 306,
309 & n.4 (1952). This court has simlarly allowed parenta
chal l enges to violations of their children's equal protection
rights in school. See, e.g., Bulluck v. Washi ngton, 468 F.2d
1096, 1109 n.14 (D.C. Cir. 1972) (Robinson, J., dissenting).

Furthernore, this result accords with the rationale for
third party standing as articulated by the Suprene Court in
Singleton v. Wil ff, 428 U S. 106 (1976), even if there is no
actual barrier preventing children fromraising their own
clainms. In Singleton, the Court instructed that third party
standing is appropriate where "the enjoynent of the right [of
the third party] is inextricably bound up with the activity the

litigant wishes to pursue,” and "the litigant ... is fully, or
very nearly, as effective a proponent of the right [as the party
whose right is being asserted].” 1d. at 114-15. The appellee

parent with the mnor child under age seventeen asserts that
the curfewinterferes not only with his parental right to allow
his child to stay out, wi thout adult supervision, after curfew
hours, but also with his mnor son's rights to engage in
legitimate social activities and interests during tinmes when
the curfewis in effect, the very clains raised by the mnor
appel l ees. The instant case falls neatly within the rationale
for third party standing.

Therefore, in light of Craig and its progeny, we hold that
the appellee parent with a child under age seventeen who
remai ns subject to the curfew has standing to raise the

chal l enges to the curfew presented by the m nor appellees
whose cl ai n8 have become noot as a result of the passage of
time. The parent has suffered an injury-in-fact sufficient to
confer Article Ill standing. Regarding the rights of his

m nor child, the appellee parent voices the sane objections
reflected in the mnor appellees' challenges to the Act. The
nature of the parent-child relationship suffices to ensure that
the parent is an effective advocate for the mnor appellees
interests, and disposition of the parent's clains will have a
direct inpact on the rights asserted by the m nor appellees.
Under the circunstances, it would be a waste of judicial
resources at this late stage of the proceedi ngs to abandon
consi derati on of m nor appellees' clains when the Act applies
to other District of Colunbia m nors.

The m nor appellees contend that the Act restricts their
fundanmental right to free nmovenent in violation of their due
process and equal protection rights. |In addition, they main-
tain that the Act violates their First Anendnent rights of
speech and associ ation and their Fourth Amendnent right to
be free fromunreasonabl e searches and sei zures. First, |
address in section I11.A the standard of review appropriate
for analysis of mnor appellees' due process and equal protec-
tion contentions; in section Il1.B, the District's purpose in
enacting the Act; and in section II1.C, the data offered to
show t he required connection between the problem and the
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sol uti on.

A

The District contends, and the United States agrees, that
the district court erred in ruling that mnors enjoy a funda-
mental constitutional right of free novement, that hence the
Act nust be reviewed under a rational basis test, and that the
Act easily neets this standard. Appellees contend that the
Act fails both a rational basis test as well as a strict scrutiny
test, and that, in any event, because nminors have a fundamen-
tal right to free novenent upon which the Act inpinges, the
appropriate standard is strict scrutiny.

To date, the Suprenme Court has not spoken on the precise
i ssue and the | ower federal courts have identified three
standards of reviewwith regard to juvenile curfews: rationa
basis, strict scrutiny, and internediate scrutiny. Under the
rati onal basis standard, no fundanental right is at issue and
the District would only need to show a rational relationship
between a juvenile curfew and any | egitimte governnenta
interest: for instance, the need to stem juvenile viol ence and
victimzation in the District. See City of Dallas v. Stanglin
490 U. S. 19, 25-28 & n.4 (1989). The rational basis standard
is "true to the principle that the Fourteenth Amendnent
gives the federal courts no power to inpose upon the States
their views of what constitutes w se econom c or social poli-
cy." Id. at 27 (quoting Dandridge v. WIllianms, 397 U S. 471
486 (1970)) (internal quotation marks omitted). By contrast,
under a strict scrutiny standard, a fundanental right is
inplicated and the District would have to show that the Act is
narromy tailored to pronote a conpelling governnmental in-
terest. See Plyler v. Doe, 457 U S. 202, 216-17 (1982). To be
narromy tailored, there nust be a sufficient nexus between
t he conpelling governnmental interest and the provisions of
the Act, see City of Richmond v. J.A Croson Co., 488 U.S.
469, 493 (1989), and the Act nust use the |east restrictive
reasonabl e means to achieve its goals, see Dunn v. Blum
stein, 405 U S. 330, 343 (1972). A third standard, internedi-
ate scrutiny, also acknow edges the existence of a fundanen-
tal right but gives recognition as well to the existence of
i nportant governmental interests where minors are invol ved
it requires a showing that the Act serves "inportant govern-
ment al objectives" and that the nmeans enpl oyed are "sub-
stantially related to the achi evenment of those objectives.”
M ssi ssippi Univ. for Wnen v. Hogan, 458 U. S. 718, 724
(1982) (quoting Wengler v. Druggists Miut. Ins. Co., 446 U S.
142, 150 (1980)) (internal quotation marks omtted) (gender);
see Plyler, 457 U S. at 225-30 (illegal inmmgrant mnors);
Lalli v. Lalli, 439 U S. 259, 265 (1978) (plurality opinion of
Powel I, J.) (illegitimate children); Carey v. Popul ation Servs.
Int'1, 431 U S. 678, 693 & n.15 (1977) (plurality opinion of
Brennan, J.) (minor's right to obtain contraceptives). De-
scribed by one federal district court as a way to acknow edge
both mnors' claimto a fundamental right of free novenent
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and the heightened interest of the governnent in protecting
and fostering the devel opnent of its youth, see Schleifer v.
City of Charlottesville, 963 F. Supp. 534, 540-42 (WD. Va.
1997) (denying prelimnary injunction), intermediate scrutiny
requires a showi ng of a "substantial”™ or "inportant” rather
than a "conpel ling" governnmental interest, see Hogan, 458

U S at 724; Plyler, 457 U S. at 217-18, 224, 230; and of a
substantial fit between nmeans and ends rather than narrow
tailoring, see Hogan, 458 U. S. at 724; Lalli, 439 U S. at 265,
268. The first question, then, is which standard is appropri-
ate for the evaluation of the Act, and as our separate opinions
i ndicate, there is nore than one reasoned answer to this

guesti on.

Cenerally, legislation that treats one class of persons differ-
ently fromothers who are sinmlarly situated is presuned to
nmeet the equal protection requirenents of the Fifth Arend-
ment 9 if the classification drawn by the legislation is "ration-
ally related to a legitimate state interest.” City of d eburne
v. Ceburne Living CGr., Inc., 473 U S. 432, 439-40 (1985). If
the classification di sadvantages a "suspect class" or burdens
one group's exercise of a "fundanental right,"” the |egislation
is subject to strict scrutiny review Plyler, 457 U S. at 216-
17. Likewise, if a statute inpinges upon a fundanental right,
t he substantive due process conponent of the Fifth Amrend-
ment requires that it satisfy strict scrutiny review 10 See
Washi ngton v. G ucksberg, 117 S. . 2258, 2267-68 (1997).
Because age does not determ ne a suspect class, see Gegory
v. Ashcroft, 501 U S. 452, 470 (1991), the court nust exam ne

9 Although the Equal Protection C ause, which provides that
"[nJo State shall ... deny to any person within its jurisdiction the
equal protection of the laws,” US. Const. anmend. XV, s 1, is in
the Fourteenth Amendnent, the Due Process Clause of the Fifth
Amendnent contains an equal protection conponent, see Bolling v.
Sharpe, 347 U.S. 497, 499 (1954).

10 The requirenents of the Fifth Amendnent Due Process
Cl ause apply to the District of Colunmbia. See Bolling, 347 U. S at
499.
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whet her the Act threatens the mnors' exercise of a funda-
mental right, thus demanding strict scrutiny review

The Suprenme Court has held that adults have a fundamen-
tal right to free novenent, 11 and that mnors have sone
fundanmental rights entitled to constitutional protection.12 At
the sane tine, the Suprene Court recognizes the state's
hei ghtened interest in the protection of children, see Prince v.
Massachusetts, 321 U.S. 158, 168-69 (1944); Bellotti v. Baird,
443 U. S. 622, 635 (1979) (plurality opinion of Powell, J.), and
acknow edges that "if parental control falters, the State nust
play its part as parens patriae," Schall v. Martin, 467 U S.
253, 265 (1984). There is obvious tension between the propo-
sitions that there is a fundanental right to free novenent
and that m nors possess sonme fundanental rights, and the
proposition that the state has a greater interest in protecting
m nors than adults. So far, the Supreme Court has not
expl ai ned how the tension is to be resolved with regard to
juvenile curfews. |ndeed, the Court has acknow edged t hat
"[t]he question of the extent of state power to regul ate
conduct of minors not constitutionally regul abl e when com
mtted by adults is a vexi ng one, perhaps not susceptible of
preci se answer." Carey, 431 U S. at 692 (plurality opinion of
Brennan, J.). Further, the Suprene Court has enphasized
that courts must be "reluctant to expand the concept of
substanti ve due process because gui deposts for responsible
deci sionmaking in this unchartered area are scarce and open-
ended.” Collins v. City of Harker Heights, 503 U S. 115, 125
(1992).

11 See, e.g., Kolender v. Lawson, 461 U. S. 352, 358 (1983);
Dunn, 405 U.S. at 338; Papachristou v. Cty of Jacksonville, 405
U S. 156, 164 (1972); Aptheker v. Secretary of State, 378 U S. 500,
520 (1964) (Douglas, J., concurring); Kent v. Dulles, 357 U S. 116,
125 (1958); United States v. Wieeler, 254 U S. 281, 293 (1920).

12 See, e.g., Reno v. Flores, 507 U S 292, 315-16 (1993) (O Con-
nor, J., concurring); Hodgson v. Mnnesota, 497 U S. 417, 434-35
(1990); Planned Parenthood of Central M. v. Danforth, 428 U. S
52, 74 (1976); Goss v. Lopez, 419 U. S. 565, 574 (1975); Tinker v.
Des Moines I ndep. Community Sch. Dist., 393 U S. 503, 506, 511
(1969); Inre Gault, 387 U S 1, 13 (1967).

It is instructive that in a variety of contexts, the Suprene
Court has distingui shed between mnors' and adults' constitu-
tional rights. For instance, in Prince, while rejecting a
chal | enge under the First and Fourteenth Amendnents to a
state statute prohibiting mnors fromselling nmerchandi se on
public streets, the Supreme Court expl ai ned:

The state's authority over children's activities is broad-

er than over like actions of adults. This is peculiarly

true of public activities and in matters of enploynent. A
denocratic society rests, for its continuance, upon the
heal t hy, well-rounded growt h of young people into ful

maturity as citizens, with all that inplies. It may secure
this against inpeding restraints and dangers within a

broad range of selection. Anobng evils npbst appropriate
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for such action are the ... possible harns arising from
activities subject to all the diverse influences of the
street. It is too late now to doubt that |egislation

appropriately designed to reach such evils is within the
state's police power, whether against the parent's claim
to control of the child or one that religious scruples
dictate contrary action

It is true children have rights, in common wth ol der
people, in the primary use of highways. But even in
such use streets afford dangers for themnot affecting
adults. And in other uses ... this difference may be
magni fied. This is so not only when children are unac-
conpani ed but certainly to sone extent when they are
with their parents. Wat nmay be wholly perm ssible for
adults therefore may not be so for children, either with
or without their parents' presence.

Prince, 321 U S. at 168-69 (footnotes onmitted).

The state's greater authority over mnors' conduct is sim-
larly reflected in G nsberg v. New York, 390 U. S. 629 (1968),
where the Court, applying a rational basis standard to uphold
a state statute banning the sale to mnors of obscene materi -
als, allowed New York to adjust the definition of obscenity for
m nor readers. See id. at 637-38. The sane approach is
reflected in the lines that the Court has drawn between

Page 16 of 42
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adults' and m nors' due process rights: while the govern-
ment's burden of proof remains the same for both adult
prosecutions and juvenil e delinquency proceedings, see Inre

W nship, 397 U S. 358, 368 (1970), and a minor has a right to
counsel, a right to cross-exam ne wtnesses, and a privilege
agai nst self-incrimnation, see Inre Gault, 387 U S. 1, 36-37,
55-57 (1967), a minor does not have a right to a jury trial in
juvenile delingquency proceedi ngs anal ogous to an adult's right
in a crimnal prosecution, see Kent v. United States, 383 U. S
541, 555 (1966). Simlarly, although a state nay not inpose a
bl anket parental consent requirement for a minor to obtain an
abortion, the Court has enphasized that this conclusion does
"not suggest that every mnor, regardl ess of age or maturity,
may give effective consent for term nation of her pregnancy,”
despite adults' possession of such a right. Planned Parent-
hood of Central M., 428 U S. at 74-75. Cenerally, the line-
drawing reflects the analysis of the plurality in Bellotti; in
striking down a parental -consent statute as unduly burden-

some on a mnor's constitutional right to have an abortion, the
plurality identified three factors, any one of which would
suffice, justifying state action treating mnors differently from
adults in regard to constitutional protections: (1) "the pecu-
liar vulnerability of children”; (2) children's "inability to nmake
critical decisions in an inforned, mature manner"; and (3)
"the inportance of the parental role in child rearing." 13
Bellotti, 443 U. S. at 634 (plurality opinion of Powell, J.).

Further, the Suprenme Court has concluded that the distinc-
tion between adults' and mnors' constitutional rights applies
with regard to certain rights to free novenent. In Vernonia

13 These factors have not proven decisive, however, as courts
have differed about their neaning and application. Conpare
Schleifer, 963 F. Supp. at 542 ("[T]he Bellotti factors justify a |ess
stringent standard of reviewin this case."), and Gty of Panora v.
Si mons, 445 N.W2d 363, 368-69 (lowa 1989) (en banc) (sane),
wi th Johnson, 658 F.2d at 1073 (concluding that the Bellotti factors
did not justify a | essened standard of review); Nunz, 114 F. 3d at
945-46 (same); and Waters v. Barry, 711 F. Supp. 1125, 1136-37
(D.D.C. 1989) (sane). This difference is reflected in ny opinion
and that of Judge Tatel

School District 473 v. Acton, 515 U. S. 646 (1995), the Court
uphel d a randomurinal ysis requirenment for high school ath-

| etes agai nst a Fourth Amendnent chal | enge because the

requi renent was reasonable in light of the minimal legitimte
expectations of privacy of students conmtted to the tenpo-
rary custody of a school master, in particular those who join a
school sports team and agree to change and shower in public

| ocker roons, to submt to preseason physical exans, to sign

i nsurance wai vers, to maintain mnimmgrades, and to com

ply with rules of conduct, dress, and training hours. See id.
at 654-57, 664-65; cf. Tinker v. Des Mines |ndep. Conmu-
nity Sch. Dist., 393 U S. 503, 507 (1969). In so doing, the
Court observed:

Traditionally at conmon | aw, and still today, unemanci -
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pated m nors | ack sone of the nost fundanental rights
of self-determ nation--including even the right of liberty

inits narrow sense, i.e., the right to come and go at wll.

They are subject, even as to their physical freedom to
the control of their parents or guardi ans. When parents
pl ace minor children in private schools for their edu-
cation, the teachers and administrators of those schools
stand in loco parentis over the children entrusted to

t hem

Vernonia Sch. Dist. 47J, 515 U S. at 654 (citation omtted)
(enphasi s added). Likewise, in Reno v. Flores, 507 U S. 292
(1993), the Court upheld an Inmmgration and Naturalization
Service regulation allowing juvenile aliens detai ned pending
deportation hearings to be released only to the custody of
their parents, close relatives, or |egal guardians, with the
observation that " 'juveniles, unlike adults, are always in sone
formof custody,' and where the custody of the parent or |ega
guardi an fails, the government may (indeed, we have said

must) either exercise custody itself or appoint soneone el se

to do so." 1d. at 302 (quoting Schall, 467 U. S. at 265)
(citation omtted). Under these precedents, were the Su-

preme Court to hold that mnors have the sanme fundanenta

right of nmovenment as adults, it would have to jettison |ong-
settled views on the distinct and yet at tinmes concurrent roles

Page 18 of 42
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of parents and the state, views that render sone types of
interference with free novenment constitutionally perm ssible
for mnors even if not for adults.

Faced with the dil emma of what standard of scrutiny to
enploy in reviewing statutes that affect mnors' privacy
rights, the Supreme Court recogni zed the fundanental right
of privacy that minors have in decisions affecting procreation
whi | e nonet hel ess applying a | ess rigorous test than strict
scrutiny in exam ning whether a "significant state interest™
justified the parental consent provision at issue. Planned
Par ent hood of Central M., 428 U S at 75. Soon thereafter a
Supreme Court plurality explained that internediate scrutiny
"is appropriate both because of the States' greater latitude to
regul ate the conduct of children and because the right of
privacy inplicated here is "the interest in independence in
maki ng certain kinds of inportant decisions,' and the | aw has
general ly regarded minors as having a | esser capability for
maki ng i nportant decisions." Carey, 431 U S. at 693 n.15
(plurality opinion of Brennan, J.) (quoting Walen v. Roe, 429
U S. 589, 599-600 (1977)) (citations omtted). The approach
reflected in the internmediate scrutiny test fits confortably in
examning the rights affected by juvenile curfews. That
m nors have a fundanmental right of novenent in sone re-
gard, the nature of which admttedly is not precisely defined,
is necessarily inmplied in the Court's decisions explaining
circunstances in which that right is properly restricted. An
i nternedi ate scrutiny standard thus recogni zes that in sone
ci rcunst ances, courts are conpelled to equate the constitu-
tional rights of mnors and adults, and in other instances they
are not. Conpare Gault, 387 U S. at 36-37, 55-57, with Kent,
383 U.S. at 555. Viewed in light of factors deened to be
significant in both Carey and Bellotti, juvenile curfews arise
in a context in which children are nore vul nerabl e than
adults, see Prince, 321 U S. at 168-69, and in which children's
| esser ability to make inportant decisions wisely could cause
themharm As the district court in Schleifer explained, "[0]f
course, on an isolated night, a decision to go out after curfew
hours may not be a critical decision, but rather one of
m ni mal i nportance; but that decision, nmade night after
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ni ght, m ght have an adverse effect on a child s life." Schleif-
er, 963 F. Supp. at 542.

Consequently, because m nors have certain constitutiona
rights that may include a right of novenent under sone
ci rcunst ances, but the governnment al so has interests that
may override or infringe upon those rights, and because
m nors are generally nore vulnerable on the street at night
than adults, but might not be as able to make intelligent
deci si ons about their outdoor |ate-night activities, an interne-
diate scrutiny standard should apply in exam ning the m nor
appel | ees' challenges to the Act. While Judge Tatel express-
es concern that such a standard may i npi nge unnecessarily
on mnors' right of novenment, see concurring opinion, infra at
1-2, he agrees that the governnment's special interest in and
aut hority over children cannot be ignored, see id. at 1, 3.
Consequently, his strict scrutiny test must give way in sone
respect in order to give effect and neaning to the governnen-
tal interest. In the end, he would redefine the strict scrutiny
test to give special enphasis to the inportance of mnors
right of nmovenent, and this is already acconplished by the
i nternedi ate scrutiny standard. Certainly in the instant case,
where all agree that the District has denonstrated a conpel -
ling interest in reducing juvenile crinme and victimzation, the
only question is whether the nmeans are sufficiently tailored to
respect mnor's rights and to remedy the problens. Yet
were the bar placed so high that virtual scientific certainty
woul d be required to denonstrate that all other alternatives
have proved insufficient, as is inplied in Judge Tatel's analy-
sis, see infra concurring opinion at 4 (calling for curfew | aws
that are "nore effective"” than other alternatives), the govern-
ment would be stymied inits efforts to protect juveniles from
serious or even deadly harm notw t hstandi ng evi dence that
ot her communiti es have successfully inplenmented juvenile
curfews. Such an approach appears inconsistent with Su-
preme Court teaching that when parental control fails to
provi de adequate protection or is absent, the governnent nmay
i ntervene, as for exanmple, in Prince, where even though a
parent had given permission to a child to act in a certain
manner, the governnent could preclude such action, and in
Fl ores, where the government could restrict mnors' rel ease
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to certain persons, and in Vernonia, where parents were
deened to have designated school officials to act in |oco
parentis where their children's Fourth Amendnent rights
were at stake.

The internedi ate scrutiny standard, properly understood,
does not dimnish the inportance of the rights at issue, but
does acknow edge that the government may have i nportant
interests as well, and thus the analysis under internediate
scrutiny will be demanding in its requirenment that the neans
are "substantially related" to achi evenent of the identified
objectives. The instant case illustrates the point. Under the
i nternedi ate scrutiny standard, a statute "nmust serve inpor-
tant governnental objectives and nmust be substantially relat-

ed to the achi evenent of those objectives." Craig, 429 U S
at 197. As described in sections II1.B & C, although the Act
undoubt edly serves an inportant governnmental goal, its "rel a-

tion to the state interests it is intended to pronote is so
tenuous that it lacks the rationality contenplated by the
[requi rement of equal protection]," Lalli, 439 U S. at 273,
causing it to fail the internediate scrutiny test.

B

The first prong of the intermediate scrutiny test is not at
i ssue because the District has doubtless shown an inportant
interest in reducing juvenile crine and victimzation sufficient
to satisfy an internediate scrutiny review The District's
interest in enacting a juvenile curfew, as stated in the Act, is
to reduce juvenile crime and victimzation and to aid parents
or guardians "in carrying out their responsibility to exercise
reasonabl e supervision of mnors.” D.C Code
s 6-2181(e)(1)-(3) (Supp. 1997). The Suprene Court has
recogni zed that the state has a "legitimate and conpel | i ng"
interest in protecting the entire conmunity, including juve-
niles, fromcrine. Schall, 467 U S at 264 (quoting DeVeau v.
Brai sted, 363 U. S. 144, 155 (1960)) (internal quotation marks
omtted). It has further recognized that the state "has a
strong and legitimate interest in the welfare of its young
citizens, whose inmmaturity, inexperience, and | ack of judg-
ment may sometines inpair their ability to exercise their
rights wisely." Hodgson v. Mnnesota, 497 U S. 417, 444

(1990). Every federal court to reach this issue in the context
of a juvenile curfew statute has found or assuned there to be
a conpelling state interest in protecting the safety and well -
being of children and in reducing juvenile crine.14

If ever there were a place with an inportant need to reduce
juvenile crine and victimzation, it is the District of Col unbia.
The district court considered the 1995 Kids Count Data
Book, 15 which indicates that in 1992, the District of Colum
bia's violent crime arrest rate for youths aged ten to seven-
teen was the worst in the nation, and nore than three tines
the national average, at 1,487 violent crine arrests per
100, 000 youths. See id. at 49. The District of Colunbia also
had the worst violent death rate in the nation for teens aged
fifteen to nineteen; the District's rate of 269 viol ent deaths
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per 100,000 teens was nore than four tines the nationa

average. See id. Moreover, the problem was worsening:
according to statistics fromthe Juvenile Division of the Ofice
of the Corporation Counsel, between 1987 and 1995, juvenile
arrests for aggravated assault increased by 89.8% for mnurder

by 157% and for carrying a dangerous weapon by 282. 7%

Al so, the nunber of referrals to court for juveniles "in need of
supervision” 16 increased by 181. 9% between 1990 and 1994.

In addition to statistical evidence prepared by the executive
and judicial branches of the District government, the D.C

14 See Nun, z, 114 F.3d at 946-47 (9th CGr.); Qutb, 11 F.3d at 492
(5th Cr.); Schleifer, 963 F. Supp. at 543 (WD. Va.); Hutchins, 942
F. Supp. at 674 (D.D.C.); \Waters, 711 F. Supp. at 1139 (D.D.C.).

15 Annie E. Casey Foundation, Kids Count Data Book: State
Profiles of Child Wll-Being (1995).

16 The term™"child in need of supervision” neans a [person
under the age of eighteen] who--

(A) (i) subject to conpul sory school attendance and habitually
truant from school wi thout justification

(ii) has commtted an of fense committable only by children
or

(iii) is habitually disobedient of the reasonable and | awf ul
commands of his parent, guardian, or other custodian and is
ungover nabl e; and

Council received statistics froman opponent of the curfew

| egi sl ati on that showed an al armi ng nunber of nurders,
shootings, and assaults during curfew hours in areas covered
by the curfew, although the ages of the perpetrators are not
identified and nost of the incidents involving mnor victins
did not occur during curfew hours. Further, elected repre-
sentatives of Advisory Nei ghborhood Commi ssions ("ANCs")

and other District residents testified before the D.C. Counci
about viol ence plaguing the streets, gunfire fromearly eve-
ni ng through early norning, children counting the new bull et
hol es every norning in the doors to their kindergartens, the
wor seni ng of teen violence, the gang victim zation of youths,
and nurder becom ng sport.17 Finally, upon renoving the
sunset provision of the Act, see supra note 4, the D.C. Counci
had new evi dence that juvenile violence was "ever-increasing"
and juvenile victimzation was "skyrocketing." 18

(B) is in need of care or rehabilitation.
D.C. Code s 16-2301(8).

17 (Observing that the findings and purpose in the bill as intro-
duced are "vague and uncl ear,"” one ANC Conmi ssi oner i npl ored

the D.C. Council to:

Pl ease state what the increase in juvenile viol ence was over a
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two or three year period. Please state the nunber of known
gangs that are "raping” lives in the District of Col unbia.

Pl ease state the type of violent, crimnal activity these gangs
partake in. State the crines, state the atrocities. Include in
this statenent the neasurable inpact to the District of Colum
bia, i.e., has incidence of teen pregnancy, welfare dependency,
school truancy, alcoholism sexually transmitted di seases in-
creased proportionately. |If so, state this. The cost of these
social ills is a burden on all the residents of the District of
Col unbia. The findings and purpose nust be depicted with
candor. Mdke it clear that we are fighting a "war.” No one
shoul d be able to question the grave need for this |egislation

18 At the D.C. Council Legislative Meeting of Septenber 22,
1997, Council nenber Brazil stated:

Al t hough the evidence upon which the D.C. Council relied
was flawed, see infra subsection Il1l1.C, it neverthel ess re-
flects a serious problemwth juvenile crine and victimzation
inthe District of Colunbia. A district court in a neighboring
jurisdiction observed that "the crime rate by juveniles in the

The 1997 Kids Count Data Book reports that as of 1994, the
District of Colunbia's teen violent-death rate was higher than
any other state, was nearly five tines higher than the nationa
average and was nore than triple the next-worst states.

Bet ween 1985 and 1994, the District's teen violent-death rate
i ncreased by 669 percent.

Further report indicates that as of 1994, the District's juvenile
violent-crinme arrest rate was al so higher than any other state's,
was nore than triple the national average and was over 50

percent higher than the next-worst states.

The report also reflects that the District ranks |ast, bel ow
every state, in the overall neasure of children's well being.

Further, the report indicates that the District of Colunbia
courts, in their report, shows that juvenile crimnal activity ..
increased in the District by nearly 47 percent between the

years 1994 and 1995.

And, finally, the 1995 Juvenile Arrests Bulletin fromthe U S.
Departnment of Justice, Ofice of Juvenile Justice and Delin-
guency Prevention[,] reports that in 1995 the District's juvenile
violent-crinme index was nearly triple the national average and
was nearly 50 percent higher than the next-worst states.

See Annie E. Casey Foundation, Kids Count Data Book: State

Profiles of Child Well-Being (1997). W take judicial notice, see
Nant ucket Investors Il, 61 F.3d at 205, of a recent press report, in
whi ch a 1997 Kids Count denographer described the juvenile

victim zation situation in the District by observing that, while the
violent death rate for young people nationw de tends to reflect

many nore accidents than homcides, "D.C. is different.... Not

that many kids drive. On the other hand, a lot nore die in
homi ci des.” DeNeen L. Brown, Death Rates for Children Rise in
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D.C., Wash. Post, May 5, 1997, at B0l (quoting denographer
WlliamP. O Hare).

District of Colunbia is staggering by any definition."
Schleifer, 963 F. Supp. at 546. Because the District present-
ed anpl e evidence that juvenile crine and victimzation are
crushing problens for the District of Colunbia, it has denon-
strated an inportant governnent interest sufficient to neet
the first prong of internediate scrutiny review 19

C

VWhet her the District has denonstrated that the Act sur-
vives the second prong of the intermedi ate scrutiny standard
is nmore problematic. Under internediate scrutiny, the Act
must be "substantially related" to the goals of reducing
juvenile crinme and victim zation. By requiring a very close
rel ati onshi p between purpose and renmedy, the court ensures
that the legislature enacted its juvenile curfew on the basis of
reasoned anal ysis rather than assunptions. See Hogan, 458
U S at 725-26; cf. Wengler, 446 U S. at 151-52; Carey, 431
US. at 696 (plurality opinion of Brennan, J.). The Suprene
Court instructs that the court must conduct a "searching
anal ysis" in order to nmake sure that the |egislature has
provided sufficient justification for the statute's key provi -
sions. Hogan, 458 U S. at 728. At this point, the District has
failed to provide the necessary justification and the Act thus
fails internediate scrutiny anal ysis.

Were the rational basis test applied, the Act would un-
doubt edl y pass nuster because the District's curfewregine is
unquestionably rationally related to its goals of reducing
juvenile crinme and violence. By requiring that mnors in
public during curfew hours be acconpani ed by an adult, the
D.C. Council reasonably assuned that adults will normally
protect minors in their care and prevent themfromvictimz-
ing others.20 In addition, the experience of other jurisdictions

19 Appellees conceded in the district court and in their briefs on
appeal and the district court found that the District had denon-
strated a conpelling interest under the nore stringent strict scruti-
ny standard. See Hutchins, 942 F. Supp. at 674.

20 Notwi thstanding |ocal court statistics indicating an increase
in the nunmber of child abuse cases from 1984 to 1991, see District

facing increases in juvenile crine and victimzation indicated
to the D.C. Council that a curfew can be a useful tool in
fighting such problenms. Reports on the specific experiences
of Dallas and San Antonio, Texas, and New Ol eans, Louisi-

ana, showed that after a juvenile curfew becane effective, the
nunber of juvenile arrests for violent offenses decreased, and
the Dallas and San Antonio reports al so showed reductions in
juvenile victimzation. The D.C. Council could properly rely
on studies by other cities so long as there was a reasonabl e
basi s on which to conclude that the studies were rel evant.
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See City of Renton v. Playtine Theatres, Inc., 475 U S. 41,
51-52 (1986).

Testinmony before the D.C. Council further confirns that
the Act is rationally related to the governnental interest in
reducing juvenile crime and victim zation. Fromthe |aw
enforcenent community, the D.C. Council heard, through a
representative of the Community Branch of Conmunity Po-
licing who has taken "ride-alongs"” with the Metropolitan
Police Departnent, that the juvenile curfew is "an inportant
tool," although "not an all-inclusive cure,” because "it disrupts
the gang activity, the drug trade, the hanging out waiting for
the right opportunity to conmt the crinme. It also renoves
potential drive-by victinms from public places where they can
be targets.” The D.C. Council also received statistical infor-
mati on and reports fromthe Police Chief on the anticipated
effect of a curfew statute. Follow ng enactnent of the curfew
regime, in one of several reports on inplenmentation of the
Act, the Police Chief enphasized the value of the curfewin

of Colunbia Courts, 1991 Annual Report tbhl. 22 (1991), the D.C
Counci | could reasonably proceed on the assunption that a child is
protected from physi cal dangers while at home during the | ate night
and early norning hours. See People v. Chanbers, 360 N. E. 2d 55,

57 (I'1l1. 1976). To conclude otherwi se would | eave the District in a
never-never-land in which, to responsibly protect District youth, it
woul d have to confine themuntil they reached maturity. Such a
concl usi on woul d be both preposterous and unnecessary gi ven ot her

| aws protecting juveniles, including the crimnal |aw and the | aws
agai nst child abuse and neglect. See D.C Code ss 6-2101 to -2138,
22-101 to -4124 (Repl. Vols. 1995 & 1996 & Supp. 1997).

addressing the problens of truancy and runaways--early

indicia of later crimnal activity and victim zation--and re-
ported on juvenile arrests for violent offenses during curfew
hours. In addition, an expert testified in the district court on
the nature of peer pressure, opining that the large majority of
del i nquent acts committed by minors occur when mnors are

in the conpany of other minors, wthout adult supervision

and that, consequently, a curfew would reduce the nunber of
such acts both by decreasing the anount of tine mnors are
unsupervi sed and by encouragi ng parental supervision. The

Act would certainly pass rational basis review

Just as certainly, however, the evidence offered by the
District to denonstrate that the curfew regi ne woul d accom
plish its purposes is inadequate to survive strict scrutiny
review. As the district court found, the District provided
"only scant statistical information on crinme in the District
committed by and agai nst mi nors under the age of seven-
teen." Hutchins, 942 F. Supp. at 675 (enphasis omtted).

Such information as it provided was further flawed both

because the statistics included persons up to age ei ghteen and
because they did not show the tinme when incidents occurred,

or the ages of the perpetrators or victins, or the places where
i ncidents occurred. See id. at 675-76. As the district court
noted, a chart of juvenile arrests during curfew hours pre-
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pared by the Metropolitan Police Departnment was overincl u-
sive because it contained data on mnors over age seventeen,
was undated, and | acked corroboration fromeither its author,
who was unidentified, or sonmeone famliar with the methodol -
ogy used to prepare the report. See id. at 677. The legisla-
ture did not act on evidence sufficient to withstand strict
scrutiny review

So too, the District failed to provide evidence of sufficient
quality to support the Act under internediate scrutiny re-
view. Although the inquiry into the evidentiary basis for a
| egi slature's inpingenment of constitutional rights may be
somewhat | ess probing under intermediate scrutiny than un-
der strict scrutiny to the extent that recognition nust be
gi ven of the hei ghtened governnental interest, the inquiry is
still a serious one for a "substantial relat[ion]" must be
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denonstrated between neans and purposes. Wiere statisti-

cal data is enployed to justify the salient features of a
statute, the court nmust ensure that the data shows that the
"fit" between the statute and its goals is clear, and not
"unduly tenuous." Craig, 429 U S. at 200-03. Statistics

est abl i shing broad propositions may not suffice under the

i nternedi ate scrutiny test. Thus, in Craig, the Suprene

Court held that flawed or only slightly relevant statistica
studies could not formthe basis for the use of gender as a
classifying device. See id. at 200-04. 1In that case, the Court
concluded that the statistical studies offered by the state,
whi | e graphically docunenting the problem of underage driv-

ing while intoxicated, related little to the statute's key provi-
sions, which barred consunpti on of al cohol by men but not

worren aged eighteen to twenty. See id. at 191-92, 202-03.

Al t hough courts nust acknow edge that "matters of practica
judgrment and enpirical calculation are for" the executive and

| egi sl ati ve branches of governnent, since "the precise accura-
cy of [the state's] calculations is not a matter of specialized
judicial competence,” the court still must insist on "consisten-
cy and substantiality” in the evidentiary data relied on by the
state to establish a sufficient fit between its neans and goals.
Lalli, 439 U.S. at 274 (plurality opinion of Powell, J.) (quoting
Mat hews v. Lucas, 427 U.S. 495, 516 (1976)) (internal quota-
tion marks omtted).

Admittedly, it may not always be clear how closely a court
engaging in internediate scrutiny should probe the |egisla-
ture's evidentiary findings. Mst of the Supreme Court's
decisions involving this standard outside of the First Anend-
nment context have involved statutes or other state actions
that have discrimnated on the basis of gender rather than
age; noreover, one Justice has questioned whet her the Court
is applying intermediate scrutiny according to its origina
terns in gender cases.21 See United States v. Virginia, 116

21 Applying intermediate scrutiny in the context of a parenta
consent provision in an abortion statute, the Court did consider the
| egislature's contention that this provision was likely to serve the
i nterest of "safeguarding of the famly unit and of parental authori-
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S. . 2264, 2293-96, 2305-06 (1996) (Scalia, J., dissenting).22
Even wi thout direct Supreme Court guidance, however, in the
instant case it is clear that wherever the precise boundaries

of the evidentiary nexus test under internediate scrutiny are
set, the evidentiary record supporting the Act does not satisfy
t hem

The evidentiary flaws identified by the district court illus-
trate howthe District failed to show that the Act is "substan-
tially related” to the District's goals. The first statistica
problemis age-rel ated, age being a key part of the curfew
regime. The District's statistics on juvenile arrests and
referrals to court for juveniles "in need of supervision," while
i ndicating disturbing trends for all youths, are flawed in that
they include youths aged seventeen. See id. at 675; see also
D.C. Code s 16-2301(3). As the annual reports of the D.C
courts show, youths aged seventeen and ol der were responsi -
ble for 42% of juvenile referrals for the years 1990 t hrough
1994; 23 a curfew excluding this group lacks a close fit to the
goal of reducing juvenile crinme.24 Further, although the

ty." Pl anned Parent hood of Central M., 428 U S. at 75. The

Court refused to conclude that the neans of the parental consent
provision were related cl osely enough to the ends of famly unity

and parental authority, see id., but the brief analysis in this opinion
provides little guidance.

22 See also Cass R Sunstein, The Suprene Court, 1995 Term -
Foreword: Leaving Thi ngs Undeci ded, 110 Harv. L. Rev. 4, 75, 77-
78 (1996).

23 See District of Colunbia Courts, 1994 Annual Report tbl. 31
(1994); District of Colunbia Courts, 1993 Annual Report tbl. 31
(1993); District of Colunbia Courts, 1992 Annual Report tbl. 29
(1992); District of Colunbia Courts, 1991 Annual Report tbl. 24
(1991); District of Colunbia Courts, 1990 Annual Report tbl. 27
(1990).

24 The 42%statistic understates the percentage of ol der youths
responsi ble for violent juvenile crine because the D.C. Court's
juvenile referral statistics do not even include youths prosecuted as
adul ts because they are sixteen years of age or older and are
"charged by the United States attorney with ... nurder, first

District's statistics indicate that its teen violent death rate
was skyrocketing, those statistics pertain to youths aged
fifteen to nineteen, see supra section Il11.B; because these
statistics do not indicate what percentage of those dying are
yout hs aged seventeen to nineteen, and thus unaffected by

the curfew, the statistics offer only weak evidence that the
curfew wi Il much reduce the teen violent death rate.

The second statistical problemis tenporal, time al so being
a key provision of the curfewregine. Wile the District's
data on teen violent death denonstrate a devastating trend,
neither they, nor the District's national teen victimn zation
data, 25 indicate what tinme of day or night mnors are victim
ized. Uncontested evidence in the record indicates that nost
juvenile victimzation nationwi de occurs shortly after school
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around 3:00 or 4:00 p.m26 1In addition, recent data fromthe
Federal Bureau of Investigation shows that juvenile crine

peaks between 3:00 and 8:00 p.m 27 The only chart before the
D.C. Council addressing the tinme of day juvenile crinme oc-

curs, which indicates that half of juvenile arrests occur during
curfew hours, was contradicted by other evidence before the
district court and, even taken on its own terns, is flawed in
that it also includes seventeen-year-olds, who will not be
affected by the curfew See Hutchins, 942 F. Supp. at 677.
Further, the District's data do not indicate where juveniles

degree sexual abuse, burglary in the first degree, robbery while
armed, or assault with intent to commt any such offense.” D.C
Code s 16-2301(3) (A)(i).

25 See Ofice of Juvenile Justice and Del i nquency Preven-
tion, US. Dep't of Justice, Fact Sheet No. 17, Juvenile Victim za-
tion: 1987-1992 (1994).

26 See Deposition of Jeffrey A Butts.

27 See James Alan Fox & Sanford A. Newmran, Fight Crine:
Invest in Kids, After-School Crine or After-School Prograns
(visited Mar. 4, 1998) <http://fightcrine.org/ CineRe-
port F15. htm >. President Clinton referred to this conclusion in his
nost recent State of the Union address. See This Is Not a Tinme to
Rest. It Is a Time to Build, Wash. Post, Jan. 28, 1998, at A24 (text
of State of the Union address).

are victimzed or where juvenile crime occurs. |If a substan-
tial percentage of juvenile victimzation and crinme occurs

wi thin schools, hones, or youth recreation centers, a curfew
that does not pertain to those locations will be of little
assi stance.

The faults in the District's juvenile crime and victim zation
data are not cured by other record evidence. The Police
Chief's report that juvenile arrests for violent offenses de-
clined during three of the nonths when the curfew was in
effect 28 is weakened by evidence that during those three
nmont hs, the police budget and the size of the force were
reduced, and limtations were placed on police overtine,
whi ch woul d | ogically suggest an alternate cause for the
reduction in arrests. See id. at 676. No contrary concl usion
was suggested in the record, as the District did not present
expert testinony on this point. Cf. Schleifer, 963 F. Supp. at
545. Although properly gathered statistics mght show t hat
juvenile crine decreased even while police resources were,
hypot heti cally, held constant, no such statistics are in the
record. While the D.C. Council could properly rely on the
experi ences of other jurisdictions as evidence of the efficacy
of juvenile curfews in general, see Renton, 475 U S. at 51-52,
the District presented no evidence that those other jurisdic-
tions are sufficiently simlar to the District of Colunbia that a
curfew designed like theirs will produce simlar results here;

i ndeed, specialized prograns el sewhere may have al so been a
cause for other curfews' success, but the District offered no
evi dence either that the District has simlar prograns or that
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t he absence of simlar prograns is insignificant.29 Wthout
some evidentiary explanation for discrepancies, the District is

28 After the Act had been in effect for three nonths, the Police
Chief informed the D.C. Council that "[t] he juvenile curfew has
made a significant inpact on the District's youth arrest rate,"”
noting a decrease of 39%in the arrest rate for nore serious
of fenses and a 34% decrease over all.

29 For exanple, a study showed that juvenile crime in Dallas
dropped 26% fol | owi ng expansi on of recreational opportunities for
young people. See Eric Lotke & Vincent Schiraldi, An Analysis of
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i nperm ssibly relying on bare assunptions. Cf. Hogan, 458

U S at 725-26; Wengler, 446 U. S. at 151-52; Carey, 431 U S
at 696 (plurality opinion of Brennan, J.). Because the flaws
in the legislative record pertain to such fundanental features
of the curfew-the age of those covered and the hours of
coverage--the court has no choice but to conclude that it
cannot presune that the D.C. Council was acting in a suffi-
ciently precise and reasoned fashion to wi thstand internedi-
ate scrutiny. 30

Courts upholding simlar curfews, albeit under a strict
scrutiny standard, were not confronted with evidentiary defi -
ciencies of this dinmension. As the district court pointed out,
the city of Dallas offered, in support of its curfew, evidence
that juvenile crinme increases proportionally with age between
ten years old and sixteen years old, and evidence of the tines
of day and the places in which violent crime by all perpetra-
tors occurs. See Hutchins, 942 F. Supp. at 679 (citing Qutb,
11 F. 3d at 493). Although the city of Dallas was unable to
provi de data concerning the preci se nunmber of juveniles
arrested or victimzed during curfew hours, its data denon-
strated a closer fit between its curfew and its goals because it
at least included specific statistics concerning the age group
affected by the curfew and about the tinmes and places in
which mnors, as well as other victinms, nobst conmonly fall
prey to violent crinmes. See Qutb, 11 F.3d at 493 & n. 7.

Simlarly, the city of Charlottesville, Virginia, presented
expert evidence describing national trends in juvenile crine
and victimzation, and confirmng that Charlottesville's trends
mrrored the national data and that the curfew | aw in Char-
lottesvill e was anong the nost nodest and | enient nation-
wi de. See Schleifer, 963 F. Supp. at 544. The Charlottesville
Commonweal th Attorney supported the expert's testinony
with data on juvenile crinme in Charlottesville show ng that

Juvenile Hom cides 14 (visited Mar. 4, 1998) <http://wwmv nci an-
et.org/ nci a/ wai ver. ht m >.

30 None of the supplenentary material in the Report of the
Judiciary Committee of the D.C. Council on the Juvenile Curfew
Amendnent Act of 1998 (Feb. 25, 1998) alters this conclusion

the nobst serious crimes occur during nighttinme hours, and

expl aining the I'ink between the national statistics and juvenile
crime and victimzation in Charlottesville. See id. at 544-45.
The Conmonweal th Attorney al so explained at a public hear-

i ng why the inclusion of seventeen-year-olds in crinme and

victim zation data did not distort the statistics. See id. at 545.
In addition, the city of fered evidence conparing the incidents

of violent crine during curfew and non-curfew hours and

expert testinony that juveniles face nore dangers during

curfew hours than during the day. See Schleifer v. Cty of
Charlottesville, No. Gv. A 97-0021-C, 1997 W 375542, at *2
(WD. Va. May 20, 1997) (denying pernmanent injunctive re-

lief). The city further denonstrated, to the satisfaction of the
district court, that there was "considerable and careful delib-
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eration and extensive research” underlying the enactnent of
the curfew Id.

By contrast, the District offered no expert testinony ex-
pl ai ni ng why the inclusion of seventeen-year-olds in crine
data did not distort the data's relevance to a curfew applying
to youths under the age of seventeen. Nor did the District
of fer an explanation for plainly contradictory statistics; al-
t hough reasonabl e expl anations of the di screpancies m ght
exist, in their absence, the statistics appear |argely neaning-
less.31 Unlike either Dallas or Charlottesville, the District
al so did not provide evidence of the places where violent

31 The chart of juvenile arrests statistics fromFiscal Years
1994 and 1995 provided by the Police Chief indicated 1,320 serious
("part I") offenses commtted by juveniles in FY 1994, during al
hours conbi ned. See Letter fromLarry D. Soul sby, Chief of the
Metropolitan Police Departnment, to WIlliamP. Lightfoot, Chairper-
son of the Committee on the Judiciary of the D.C. Council 1
(undated). A chart of juvenile arrest statistics provided by the
Pol i ce Chief, however, indicated that there were 1,466 "part |"
of fenses commtted by juveniles in FY 1994 during curfew hours
al one. See Letter from Fred Thomas, Chief of the Metropolitan
Police Departnment, to WIlliamP. Lightfoot, Council menber-At -
Large of the D.C. Council 6 (Mar. 22, 1995). As the district court
aptly noted, the District has not explained this "mathematica
i mpossibility." Hutchins, 942 F. Supp. at 677-78.

crimes are likely to occur. Nor did the District provide

expert testinony to explain the link between national and

| ocal statistics, or to explain the enhanced risks youths face in
public at night.

Crafting a constitutional curfew is not an easy task. The
tensi ons between nminors' rights and governnmental interests
are interwoven and conplex. Some of the "defenses"” in the
Act cause gaps that woul d appear to underm ne achi evenent
of the results sought by the District: a juvenile can be
attacked even while running errands w thout detour or stop
exercising First Armendnent rights, returning honme from
city-sponsored events, or, for that matter, being married.
Yet filling these gaps would place greater restraints on
nmovenent than the Act inposes, and such "defenses" or
exceptions have proven inportant to courts analyzing a cur-
few s constitutionality.32 |In one sense, this paradox m ght
lead to the conclusion that the close-fit requirenent for
curfews may al ways prove insufficiently precise. But even if
the problemis vexing, courts have not suggested that a
"sufficiently rel ated" nexus cannot be achieved in a statute,
much | ess that, under strict scrutiny, a "narrowy tail ored"
statute is inpossible. In any event, the paradox is not
presented here. The District may be able to present suffi-
ci ent evidence to explain why the contradictions and under -
and overincl usiveness do not matter. For now, the Act is
i npal ed on unexpl ai ned evi dence suggesting that seventeen-
year-olds are conmitting a | arge percentage of juvenile crine
and that nuch crine involving juveniles occurs before 8 p.m
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The Act would do virtually nothing to address these |aw
violations. Although well-crafted defenses may mnim ze the
intrusive effect of a curfewregine, see Qutb, 11 F. 3d at 493-
95, the statistical and other data deficiencies going to the
heart of the District's curfew reginme force the concl usion that

32 See, e.g., Nunez, 114 F.3d at 940 & n.2; Qutb, 11 F.3d at 493-
94; MCollester v. City of Keene, 586 F. Supp. 1381, 1385 (D.N H
1984).
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the Act may be overinclusive despite the aneliorative effect
of its defenses.

G ven the deficiencies in key evidence before the D.C.
Council and the district court, the Act does not survive
internediate scrutiny as it affects m nor appellees' equa
protection and due process rights.33 This is not to say that
the D.C. Council is precluded fromrelying on the experiences
of other cities in fornulating curfew policy choices, cf. Ren-
ton, 475 U S. at 51-52, or that it nust produce "scientifically
certain criteria of legislation," Gnsberg, 390 U S. at 642-43
(quoting Noble State Bank v. Haskell, 219 U S. 104, 110
(1911)) (internal quotation nmarks omitted), or that it is not to
be all owed a reasonabl e opportunity to experinment with sol u-
tions to serious problens, see Renton, 475 U.S. at 52. Nei-
ther is it to suggest other than that it is for the District
government and not the courts to weigh alternative policies in
light of supporting data. See Lalli, 439 U S. at 274. But
when a statute inpinges upon nminors' constitutionally pro-
tected rights, there nust be persuasive evidence that the
problemw || be addressed by the |egislative solution. See
Hogan, 458 U.S. at 731; Lalli, 439 U S at 274. Oherw se,
the statute has no nore than a tenuous connection to the
problemit seeks to address and the |egislature has acted in
an insufficiently reasoned fashion. Hence, notw thstandi ng
any greater latitude afforded a | egislature under an interne-
di ate standard than under strict scrutiny, the | oose ends--
especially those relating to the age group that is nost often
victim zed or arrested, and the tine and place nost juvenile
crime and victimzation occurs--leave a court to specul ate
that the curfew reginme would likely achieve its goals. Inter-
nmedi ate scrutiny requires nore.

Accordingly, in light of Judge Tatel's concurrence in the
j udgrment upon concluding that the Act fails to survive strict
scrutiny, we affirmthe judgnment of the district court holding
the Act unconstitutional

33 Consequently, there is no need to reach appel |l ees' other
cont enti ons.

[ Appendi x not avail able electronically.]

Tatel, Circuit Judge, concurring in the judgnment: The
Supreme Court has | ong recogni zed that juveniles' constitu-
tional rights can be as robust as adults'. See Reno v. Flores,
507 U.S. 292, 315-16 (1993) (children have core liberty inter-
est no narrower than that of adults in remaining free from
institutional confinement) (O Connor, J., concurring); Tinker
v. Des Mbines Indep. Comunity Sch. Dist., 393 U S. 503,

506, 511 (1969) ("Students in school as well as out ... are
possessed of fundanental rights which the State nust re-
spect...."); Inre Gault, 387 U S. 1, 13, 36-37, 55-57 (1967)

(finding no material differences between juvenile and adult
rights to counsel and against self-incrimnation); Brown v.
Board of Educ., 347 U. S. 483, 493-95 (1954) (applying sane
equal protection standards to African Amrerican children as to
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adults). The Court has al so recogni zed that society has
legitimate reasons for limting the constitutional rights of
juveniles. See Carey v. Population Servs. Int'l, 431 U S. 678,
693 & n.15 (1977) (plurality opinion of Brennan, J.) (sustain-
i ng ban on sale of contraceptives to m nors because of "the
States' greater latitude to regulate the conduct of children
and because the right to privacy inplicated here is the
interest in independence in naking certain kinds of inportant
deci sions” (quotation marks and citations omtted)); @ nsbherg
v. New York, 390 U. S 629, 636-37 (1968) (pernmitting state to
adjust its definition of obscenity as applied to mnors); Kent
v. United States, 383 U S. 541, 555 (1966) (juveniles tried in
juvenile court systemlack right to jury trial). A mjority of
Justices, however, has yet to agree on a rule governing the

| evel of judicial scrutiny applicable to juvenile constitutiona
rights, leaving circuit courts to devi se approaches consi stent
with the Supreme Court's various pluralities, the need to
protect juvenile constitutional rights, and the commonsense
understanding that the state can regul ate children nore
intrusively than adults.

Judge Rogers' thoughtful opinion strikes the bal ance be-
tween juvenile constitutional rights and society's authority
over mnors by enploying internediate scrutiny. Although
this approach has intuitive appeal --it acknow edges the rea
di fferences between children and adults--1 fear that interne-
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diate scrutiny risks reducing protection for juvenile rights
nore than necessary to accommodate society's special inter-
est in and authority over children. Requiring only a "sub-
stantial” relationship between |egislative neans and ends,
Plyler v. Doe, 457 U. S 202, 218 (1982), internediate scrutiny
normal Iy applies where |less than full-fledged constitutiona
protection is warranted. See id. at 223-24 (no fundanenta
right at stake); see also Turner Broad. Sys., Inc. v. FCC, 117
S. . 1174, 1189 (1997) (content-neutral regulation of speech
warrants only intermedi ate scrutiny protection); Kahn v.
Shevin, 416 U.S. 351, 355 (1974) (uphol di ng gender - based
property tax exenption because it rested on a "reasonabl e

di stinction" between wi dows and wi dowers). The District's
curfew, however, directly burdens a fundanmental constitution-
al right--the right to freedom of novenent. See Kol ender v.
Lawson, 461 U. S. 352, 358 (1983) (stop-and-identify statute
"inmplicates consideration of the constitutional right to free-
dom of novenent").

My col | eagues rest their respective positions on the propo-
sition that minors are "always in sonme form of custody,"”
Rogers' Op. at 20 and Sil berman Dissent at 2 (both quotlng
Flores, 507 U S. at 302 (quoting Schall v. Martin, 467 U S
253, 265 (1984))). Wiile this is obviously true in school s and
other juvenile institutions, see Vernonia Sch. Dist. 47J v.
Acton, 515 U S. 646, 654 (1995); Flores, 507 U S. at 302, the
curfew applies to all mnors out after 11:00 p.m The state
has no custody over these minors, nor has parental supervi-
sion necessarily failed, cf. Schall, 467 U.S. at 265. |In this
circunstance, the juvenile right to freedom of novenent is at
its nmost robust. To be sure, the District may be able to
articulate a conpelling interest in controlling the nmovenent
of juveniles, but that neither abrogates nor weakens the
fundanmental right. See Flores, 507 U. S at 315-16 (O Connor
J., concurring). This was Justice Powell's nmessage in Bellotti
v. Baird: "[(Children generally are protected by the sanme
constitutional guarantees agai nst governnental deprivations
as are adults [but] the State is entitled to adjust its |ega
systemto account for children's vulnerability and [ ]
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needs...." 443 U.S. 622, 635 (1979) (plurality opinion of
Powel I, J.).

Because fundanental rights are at stake in this case,
woul d apply strict scrutiny. See Nunez v. City of San Di ego,
114 F.3d 935, 946-49 (9th Cir. 1997) (rejecting intermedi ate
scrutiny and striking down juvenile curfew under strict scru-
tiny). Strict scrutiny accommodates the governnent's legiti-
mate need to regulate mnors--in Bellotti's words, to "adj ust
its legal systemto account for children's vulnerability and [ ]
needs," 443 U. S. at 635--by recogni zing that |egislatures my
have conpelling reasons to limt fundanental juvenile free-
dons in situations where adults could never be restricted. 1In
this case, evidence of serious juvenile crime and victim zation
furni shes a conpelling interest in heightened protection for
m nors, possibly even in the formof a juvenile curfew.

VWil e thus accomopdating the state's need to regul ate
juveniles, strict scrutiny's requirenent that "presunptively
i nvidious" laws, Plyler, 457 U S. at 216-17, be necessary,
narromy tailored, and the |least restrictive nmeans of achieving
their result, Adarand Constructors, Inc. v. Pena, 515 U. S.
200, 237-38 (1995), ensures the demanding |evel of judicial
revi ew necessary to protect fundanental rights. Unlike in-
ternediate scrutiny's lighter standard, strict scrutiny's
searching inquiry requires that |egislatures carefully and
rigorously craft suspect laws to ensure that they linmt funda-
mental rights no nore than necessary to acconplish conpel -
ling goals. Notwithstanding the city's conpelling interest in
reducing juvenile crime and victimzation, because the curfew
i nplicates fundamental constitutional rights, the District has
no legitimate reason to adopt a constitutionally suspect |aw
that is only substantially related to its ends (internediate
scrutiny), rather than the |east restrictive neans of accom
plishing those ends (strict scrutiny), nerely because the
objects of that |aw happen to be under eighteen

The differences between strict and internediate scrutiny
have concrete consequences. For exanple, because the D s-
trict relies on evidence fromDallas, San Antoni o, and New
Oleans to limt the constitutional rights of its own citizens,
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think it should be required to denonstrate (strict scrutiny),
not just reasonably assume (internediate scrutiny), why the
experi ences of those cities are relevant to Washington, D.C
Conmpare City of Richnond v. J. A Croson Co., 488 U S. 469

505 (1989) (under strict scrutiny, R chnmond Cty Counci

could not rely on evidence of discrimnation in other jurisdic-
tions to support local set-aside), with City of Renton v.

Pl aytime Theaters, Inc., 475 U S. 41, 51-52 (1986) (under

i nternedi ate scrutiny, Renton could use evidence from Se-

attle regarding effects of adult theaters as long as the data
was "reasonably believed to be relevant”). Oherw se, the
District may Iimt the fundanental rights of its juvenile
residents nore than necessary to protect them Likew se,

while | agree with Judge Rogers that the curfew is not
substantially related to its ends (internediate scrutiny), strict
scrutiny would require the District to neet the heavier

burden of denonstrating that the curfewis a less restrictive,
nore effective neans of reducing juvenile crinme and victim

i zation than other alternatives, such as after-school prograns.
Strict scrutiny would require the District actually to consider
alternative neans for protecting juveniles. Nothing in the
record indicates that the City Council did so before promul -
gating the curfew Far fromrequiring "scientific certainty,"”
Rogers' Op. at 22, these strict scrutiny inquiries nmerely
ensure that the Gty Council acts with great care when
fundanmental rights are at stake.

Applying intermedi ate scrutiny has inplications beyond the
rights of juveniles subject to the curfew The curfew al so
infringes parents' rights to raise children free fromstate
interference, rights undoubtedly entitled to strict scrutiny.
See Pierce v. Society of Sisters, 268 U S. 510, 534-35 (1925)
(public school education requirement infringed parental right
to direct children's upbringing and education); see also Reno
v. Anerican CGvil Liberties Union, 117 S. C. 2329, 2341,

2348 (1997) (striking down Internet indecency ban in part
because it did not permt parents to authorize their children
to access banned material). Testing the curfew under inter-
medi at e scrutiny, noreover, opens the door to |egislative

i nfringement of other juvenile constitutional rights. Wuld it
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mean, for exanple, that a law limting juvenile participation in
m dnight vigils in front of the Wite House need only be
substantially related to sone inportant governmental inter-

est? What about a law curtailing interstate travel by juve-
niles? 1In such cases, | think strict scrutiny nore effectively
reconciles the state's interests with the fundanental rights of
j uveni | es.

| wite separately for a second reason. Under either strict
or internmediate scrutiny, the way in which the D.C. City
Council converted the curfew froma tenporary energency
nmeasure into permanent |aw further denonstrates its uncon-
stitutionality. As originally enacted, the curfew contained a
sunset provision under which it would have expired on Sep-
tenmber 20, 1997, just twelve days after oral argunment in this
case. Responding to our inquiry about the possibility of
noot ness and using its emergency |egislative authority, the
City Council excised the sunset provision. See D.C. Counci
Res. 12-452 (Apr. 7, 1998) ("The Council adopted energency
and tenporary legislation in order to prevent the Court of
Appeal s fromdeclining to decide the appeal on nootness
grounds."). The Council did subsequently accept additiona
materials into the record froma curfew supporter, but those
material s consisted of nothing nore than excerpts fromthe
original record in this case, sone updated crinme and victim
i zation statistics, and several articles on curfews. Wen the
Council then permanently repeal ed the sunset provision
noreover, it explained that its purpose was | egislative conve-
nience. See D.C. Council Conmm on the Judiciary Report at 2
(Feb. 25, 1998) ("Permanent |egislation is necessary at this
point in order to avoid having to use tenporary, gap-filling
nmeasures as the Council has done thus far."). The District
thus created a permanent curfew not because the Counci
determ ned that juvenile crinme and victimzation required
one, but in order to avoid nooting this litigation and the
| egi sl ative inconveni ence of passing tenporary neasures. |
doubt anyone woul d suggest that nootness and inconveni ence
anount to substantial, much [ ess conpelling, governnenta
interests that could ever justify Iimting a fundanental consti -
tutional right.
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Del eting the sunset provision undermned the curfew s
constitutionality in other ways. Not only was the origina
curfew ordi nance tenporary, but it directed the Mayor to
produce a report ninety days prior to its expiration detailing
t he nunber of minors detained, "[t]he nunber of crimna
hom ci des and other [sic] narcotic trafficking related crinmes of
vi ol ence"” by age and tine of day, and the nunber of m nors
injured during curfew hours as a result of crime, D.C. Code
Ann. s 6-2183(e) (Supp. 1997), precisely the sort of informa-
tion needed to determ ne whether the curfewis narrowy
tailored or even substantially related to its purposes, or what
changes m ght nmake it so. These provisions denonstrated
that even with the curfew s many defects, see Rogers' (p. at
29-33, the Gty Council was at least willing to reevaluate its
continuing need, a critical element of both strict and interme-
diate scrutiny. See Adarand, 515 U.S. at 238 (quoting Fulli -
love v. Klutznick, 448 U. S. 448, 513 (1980) (Powell, J., concur-
ring)). But when the District nade the curfew permanent
wi t hout denonstrating the need for permanence, it not only
further | oosened the fit between its neans and ends, but it
also denied itself the information it would need to fashion a
curfew that m ght pass constitutional nuster
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Sil berman, Circuit Judge, dissenting: Because | do not
read either Supreme Court precedent or the history and
tradition of this country as giving mnors a fundanental right
to be unacconpani ed on the streets at night, | would apply
rati onal basis review and uphold the curfew. The Suprene
Court has instructed that " '[s]ubstantive due process' analy-
sis must begin with a careful description of the asserted right,
for "[t]he doctrine of judicial self-restraint requires us to
exerci se the utnost care whenever we are asked to break new
ground in this field." " Reno v. Flores, 507 U S. 292, 302
(1993) (quoting Collins v. Harker Heights, 503 U S. 115, 125
(1992)). Appellees have described the right at stake as "the
fundanmental right to free novenent." But this puts it at too
high a |l evel of generality. The basic definition of the word
"l'iberty,” fromwhich our due process rights emanate, is
"freedom from physical restraint.” To sone degree, then
the "freedomto nove" nust be included in our fundanenta
rights. It does not follow, however, that "novenment" itself is
the operative right. Such a broad assertion would lead to
somewhat ridiculous results--for exanple, installing a traffic
light would trigger strict scrutiny. See Townes v. City of St.
Louis, 949 F. Supp. 731 (E.D. M. 1996), aff'd 112 F.3d 514
(8th Cir.), cert. denied 118 S. C. 235 (1997) (app!ying height-
ened scrutiny when resident clainmed that city's pl acenent of
| arge flower pots across the entry to her block infringed her
fundamental right to intrastate travel); Lutz v. Cty of York
899 F.2d 255 (3d Cir. 1990) (applying strict scrutiny to
"crui sing"” ordi nance, which prohibited repeatedly driving
around | oop of certain mpjor roads). And despite appellees
assertion that the Supreme Court has recogni zed such a
right, the Court has not been so clear. To be sure, in cases
dealing with travel interstate and abroad, the Court has
suggested in dicta that a "right to novenent" may exist.

Kent v. Dulles, 357 U S. 116, 126-27 (1958); United States v.
VWeel er, 254 U. S. 281(1920). The Court's discussion is in the
context of crossing borders, however, which seens a different
matter than unlimted access to the streets. Appellee also
cites cases hol ding vagrancy statutes void for vagueness;
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al t hough the Court does at one point quote fromWalt Whit-

man's "Song of the Open Road," the legal analysis in these

cases did not deal with a liberty interest at all. Papachristou
v. City of Jacksonville, 405 U S. 156, 164 (1972); see Kol ender
v. Lawson, 461 U.S. 352, 358 (1983).

| amthus left to define the interest as it appears in the
case before ne, mndful that substantive due process encom
passes only those rights deeply rooted in the history and
tradition of our society. M chael H v. CGerald D., 491 U S
110, 122 (1989) (plurality opinion). \While appellees frane
their interest as "freedom of novenent,” | think that the
appropriate articulation is "the right of mnors to be unac-
conpani ed on the streets at night.”" | amaware of no such
tradition, and, if anything, Supreme Court precedent cuts
agai nst the start of one. When a group of juvenile aliens
det ai ned before a deportation hearing challenged INS regul a-
tions allowing themto be released only to certain adults, the
Court said that their clainmed fundanental right surely could
not be "a right to come and go at will, since, as have said
el sewhere, 'juveniles, unlike adults, are always in sone form
of custody.' " Reno v. Flores, 507 U S. at 302 (quoting Schal
v. Martin, 467 U S. 253, 265 (1984)). |If children are "al ways
in sone formof custody,” it is anonmal ous to say that they
have a "fundanental right to be unacconpanied.” The Su-
preme Court has jealously guarded its prerogative to be the
promul gat or of new fundanmental rights, and since it has not
gone this far, neither would I.
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