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Robert J. Englehart, Attorney, National Labor Relations
Board, argued the cause for respondent. Wth himon the
brief were Linda Sher, Associate General Counsel, Aileen A
Armstrong, Deputy Associ ate CGeneral Counsel, and Margaret
A. Gaines, Supervisory Attorney. Frederick Havard, Super-
visory Attorney, entered an appearance.

Charles L. Berger argued the cause and filed the brief for
i ntervenor International Brotherhood of El ectrical Wrkers,
AFL-Cl O Local 16.

Before: Wald, G nsburg, and Randol ph, Circuit Judges.
pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: This is a petition for review of a
suppl enental deci sion and order of the National Labor Rel a-
tions Board affirmng an Adm nistrative Law Judge's cal cul a-
tion of the amount of a back pay award. The Board has filed
a cross-application for enforcement of its order. W sustain

the Board's refusal to toll interest on the award, and uphold
the Board's hiring hall remedy and its decision to pierce the
corporate veil. W reject the Board's determ nation that four

di sput ed enpl oyees perforned bargai ning unit work, and

thus were entitled to back pay, and we vacate and remand the
Board's approval of a back pay award cal cul ated on a weekly
basi s.

Corbett Electric Conpany, Inc., and Bufco Corporation are
I ndi ana corporations closely held by the Corbett famly.1 For
nmore than thirty years, Corbett Electric operated as an
electrical contractor in the construction industry. As a mem
ber of the National Electrical Contractors Association
("NECA"), it entered into two nmultienployer collective bar-
gai ni ng agreenments recogni zi ng Local 16, Internationa

1 Bill Corbett is the sole owner of Corbett Electrical. Initially he
was al so the sol e owner of Bufco, but on August 1, 1982, he
transferred 49 shares of Bufco to his wi fe Lucinda and the renain-
ing 51 shares to his son Mark
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Br ot herhood of El ectrical Wrkers as the excl usive bargain-
ing representative for its enployees in its residential and
commercial electrical units.2 Bufco was incorporated in 1970
and began engaging in construction work on single-famly and
multifam |y housing projects. 1In 1977, Bufco ceased its con-
struction work and | ay dormant for a nunber of years
thereafter.

In the sunmer of 1982, Corbett Electric termnated its
menbership in NECA and inforned the Union that it was
repudi ati ng both the residential and conmercial bargaining
agreements. On Decenber 9, 1982, the Union filed unfair
| abor practice charges with the Board agai nst Corbett El ec-
tric. Shortly thereafter, the Corbetts resurrected Bufco and
it began perform ng electrical contracting work. In response,
the Union filed charges agai nst Bufco.

The Board found that Bufco was the alter ego of Corbett
El ectric and that both conpani es had viol ated Sections 8(a)(5)
and (8)(a)(1) of the National Labor Relations Act, 29 U S.C
ss 158(a)(5) and 158(a)(1), by repudiating the col l ective bar-
gai ni ng agreenments and by transferring el ectrical work from
Corbett Electric to Bufco in order to avoid contractual obli -
gations. See Bufco Corp., 291 N.L.R B. 1015 (1988). The
conpani es had wi thdrawn recognition of the Union, discontin-
ued contractually required paynments to benefit plans on
behal f of enpl oyees, and changed enpl oyees' contractual ly
specified wage rates. As part of its renedy, the Board
ordered Corbett Electric and Bufco to "make whole ..
enpl oyees for any | oses they may have suffered.” 291
N.L.R B. at 1017. The Seventh Circuit enforced the Board's

2 The collective bargai ning agreenents were pre-hire agree-
ments negotiated under s 8(f) of the National Labor Rel ations Act,
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29 U.S.C s 158(f). Section 8(f) "allows enployers in the building
and construction industry to bargain with a union without an initial

el ection or showing of majority support.” Bentson Contracting Co.
v. NLRB, 941 F.2d 1262, 1263 (D.C. Cir. 1991). Both agreenments

provi ded that the Union was to be "the sol e and excl usive source of

referral of applicants for enploynent."
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decision and order in full. See NLRB v. Bufco Corp., 899
F.2d 608 (7th Gr. 1990) ("Bufco I").

A back pay specification to remedy the effects of Corbett
El ectric/Bufco's unfair |abor practices resulted in hearings
bef ore anot her ALJ, who reconmended piercing the corpo-

rate veil in order to hold liable individual nmenbers of the
Corbett famly. The Board affirmed and entered an award of
$136, 556 plus interest against Bill, Lucinda, and Mark Cor-

bett, Bufco Corporation, Corbett Electric Conpany, and Mar
Beck, Inc., a third corporation owed by the Corbetts--all of
whom are petitioners. See 323 NL.R B. No. 104 (1997).

One of Bufco's conplaints is that the Board refused to tol
interest "during the periods of delay caused by the NLRB."
ALJ Shernman rendered her unfair |abor practice decision
agai nst Corbett Electric/Bufco in 1984, but the Board did not
act until 1988. 1In the interim the Board decided John
Dekl ewa & Sons, Inc., 282 N.L.R B. 1375 (1987), altering its
anal ysis of s 8(f) collective bargaining rel ationships. Wen
the Board affirmed Judge Sherman, it applied Deklewa retro-
actively. After the Seventh Crcuit sustained the Board,
Bufco I, 899 F.2d at 609, the parties were unable to agree on
t he amount of back pay due. Lengthy suppl enental back pay
proceedi ngs ensued. The Board issued its order fixing the
anmount of back pay due on April 30, 1997. The principa
amount of the award is $136,556, but Bufco asserts that once
interest is calculated, the total anount nmay exceed $300, 000.

Al t hough sone of the delay may be attributable to the
Board, that in itself cannot serve as a basis for tolling the
award of interest. The Supreme Court has held that "the
Board is not required to place the consequences of its own
del ay, even if inordinate, upon wonged enpl oyees to the
benefit of wongdoing enployers.” NLRBv. J.H Rutter-

Rex Mg. Co., 396 U S. 258, 263 (1969). During the del ay,

Buf co had use of noney rightfully belonging to its workers.
"The return on the noney belongs to the victim not the
wrongdoer, and interest is the neans by which this transfer is
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acconplished.” NLRB v. International Measurenent &

Control Co., 978 F.2d 334, 337 (7th Cr. 1992); see also NLRB

v. Thill, Inc., 980 F.2d 1137, 1141 (7th Gr. 1992); Bage

Bakers Council v. NLRB, 555 F.2d 304, 306 (2d Cr. 1977).

For these reasons, we decline to follow NLRB v. WL. Mller
Co., 871 F.2d 745 (8th Cr. 1989), which on simlar facts
concluded that it would be manifestly unjust to award interest
for the entire period.3

Buf co al so chal | enges the award of back pay to hiring hal
applicants. These are woul d-be enpl oyees who were denied
t he opportunity to work for Bufco when the conpany repudi -
ated its collective bargaining agreenents and circunvented
the Union's hiring hall.4 According to Bufco, neither ALJ
Sherman nor the Board discussed hiring hall applicants be-
fore the case reached the Seventh Circuit. Fromthis Bufco
concludes that the court's decision in Bufco I, granting en-
forcenent of the Board's order, "constitutes the |aw of the
case" and precludes an award to such applicants. There are
several flaws in Bufco's reasoning. For one thing, the only
i ssues the Seventh G rcuit addressed, or had to address, dealt
with the Board's decision to apply Deklewa retroactively, see
Bufco I, 899 F.2d at 610. The Board's unfair |abor practice
deci sion, which the court reviewed, had | eft open the precise
renedy to be inposed, requiring only that Bufco nmake "em
pl oyees whol e for any |osses they may have suffered.” 291
N.L.R B. at 1017 (enphasis added). Deferring the renedy to
t he back pay proceeding is conmon practice for the Board, a
practice the Suprene Court and the courts of appeals have
approved. See Sure-Tan, Inc. v. NLRB, 467 U S. 8383, 902

3 The Seventh Circuit, in Bufco I, "express[ed] no opinion on
the Eighth Grcuit's finding" in MIler. 899 F.2d at 612 n. 8.

4 "The original paradigmatic hiring hall involved an actual hal
or facility fromwhich the union operated a full-fledged enpl oynent
agency, screening prospective workers, building and maintaining
lists of eligible workers, and di spatching those workers in response
to enpl oyer requests. Today's hiring hall [is] nore accurately
described as a 'referral system...' " Pittsburgh Press Co. v.

NLRB, 977 F.2d 652, 657 (D.C. Cr. 1992).
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(1984); Manhattan Eye, Ear & Throat Hosp. v. NLRB, 942

F.2d 151, 156 (2d Cr. 1991). For another thing, Bufco

m sreads the underlying proceedings. Hiring hall applicants
wer e indeed considered. ALJ Sherman found that the bar-
gai ni ng agreenments between the Union and NECA "con-

tai ned cl auses that required enpl oyer nenbers of the Associ -
ation to hire enpl oyees through the Union's referral service.”
She further found that Corbett Electric "used the Union as a
hiring hall to obtain Corbett Electric's enployees.” Noting
that "sonme of the beneficiaries of the Order may be enpl oy-
ees who will never work for Corbett Electric/Bufco but who
work out of the Union's hiring hall and woul d have been
referred to jobs with Corbett Electric/Bufco if the bargaining
agreements had been honored,"™ the ALJ ordered notices to

be posted "at all |ocations where notices to enpl oyees who
work out of the hiring hall are customarily posted.” The
Board's order approved this remedy. Furthernore, even if

no explicit nention had been made of these bypassed job
applicants, a hiring hall renedy is standard fare in cases

i nvol ving unlawful failure to abide by collective-bargaining
agreements. See Wayne Electric, Inc., 226 NNL.R B. 409 n.3
(1976). In Southwestern Steel & Supply, Inc. v. NLRB, 806
F.2d 1111 (D.C. Cr. 1986), we upheld a Board order "requir-
i ng conpensation for unit nmenbers who woul d have been

enpl oyed by the Company had it hired in conformity with the

provision." 1d. at 1114. "Even when the Board does not
expressly extend its make-whol e order to woul d-be enpl oyees
the order is understood to enconpass them" 1d. (cita-

tions omtted). The Board's order here directed Bufco to
"make whol e" enpl oyees "for any |osses they may have
suffered.” Hring hall applicants who were unlawfully deni ed
enpl oyment suffered | osses for which Bufco is liable. W
therefore sustain this aspect of the Board s renedy.

There is nothing to Bufco's related claimthat the renedy
shoul d not include hiring hall counterparts for the work
performed by Bill and Mark Corbett. The comerci al
col I ecti ve-bargai ni ng agreenment has a cl ause stating that
"[n]o menber of any firmsignatory to this Agreenent shal
hi nsel f perform any manual electrical work." It was reason-
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able for the Board to find that Bill Corbett, as the owner of
Buf co's alter ego Corbett Electric, was a "nmenber"” of Bufco
itself. As to Mark Corbett, Bufco argues that "the bulk of his
wor k" was residential and that the residential agreenent
contai ns no such clause. Substantial evidence, however, sup-
ports the Board's conclusion that the majority of Mark Cor-
bett's work was commercial and thus covered by the clause in
that agreenent. 1In the supplenmental proceeding before ALJ
West, Bufco argued that 15 percent of Mark Corbett's hours
were residential, neaning, of course, that 85 percent were
comercial. Mreover, Bill Corbett testified that nost of
Mark's jobs were in "the commercial category.™

W al so uphold the Board's decision to pierce the corporate

veil and hold Bill, Lucinda, and Mark Corbett jointly and
severally liable for the m ssteps of Corbett Electric and
Buf co. In making such a decision, the Board typically applies

a test derived fromfederal conmon |aw. (1) have the share-
hol der and the corporation failed to maintain separate identi-
ties? and (2) would adherence to the corporate structure
sanction a fraud, pronote injustice, or |lead to an evasion of
| egal obligations? See Wiite OGak Coal Co., 318 NL.R B. 732
(1995); see also NLRB v. Greater Kansas Gty Roofing, 2

F.3d 1047, 1052 (10th Gr. 1993); Labadie Coal Co. v. Black
672 F.2d 92, 96 (D.C. Gr. 1982).5

The Board's factual findings nust be respected if they are
supported by "substantial evidence on the record considered
as a whole,” 29 U S.C s 160(e); see also Universal Canera
Corp. v. NLRB, 340 U. S. 474, 488 (1951), and the Board's
| egal conclusions will stand unless the Board acted arbitrarily
or otherwise erred in applying established law to the facts.
Here there is anple support for the Board' s conclusion that
the Corbetts failed to respect corporate form Al though the
Corbetts say they "conducted and recorded all corporate
nmeeti ngs" and kept "audited financial records,” there is also

5 Piercing the corporate veil "is a question of federal |aw when
it arises in the context of a federal |abor dispute.” NLRB v.
Full erton Transfer & Storage, Ltd., 910 F.2d 331, 335 (6th Gr.
1990) .
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evi dence that they comm ngled funds and did not maintain an
arnms-length relationship in their corporate transactions. 1In
t he suppl enental back pay proceedi ng, ALJ West found
especi al |y suspi cious a | ease between Bufco and Marbeck
Devel opnent Conpany, another conpany owned by the Cor-
betts.6 After years of paying only minimal rent, Bufco paid
Mar beck $50, 000 on January 31, 1990. This sumwas deposit-
ed not in Marbeck's account but in the personal account of
Luci nda Corbett. Bufco also forgave a $41, 381 debt of Mar-
beck's, evidently in lieu of back rent. This was apparently
money Bufco could ill afford because in February 1990, it
took out a |oan of $40,000. In light of these transactions,
there was anple support for ALJ West's concl usion, sus-
tained by the Board, that the real property |ease was a
"shani used to dissipate Bufco's assets.

As ALJ West wote, "The natural, foreseeable, and inevit-
abl e consequences of the Corbett's m suse of corporate assets
is the dimnished ability of the corporate alter egos to satisfy
the involved statutory renmedi al obligations.” Although there
is no evidence concerning Bufco's sol vency, the Board was
warranted in believing that adherence to corporate formin
this instance could very well "lead to an evasion of |ega
obligations," Geater Kansas City Roofing, 2 F.3d at 1052
sufficient to justify piercing the corporate veil.

Buf co's remai ning challenges relate to two aspects of the
Board's back pay order--the cal cul ati on of back pay on a
weekly basis, and the inclusion of four direct enployees
whom according to Bufco, did not performunit work.

Under s 10(c) of the National Labor Relations Act, 29
U S.C s 160(c), once the Board finds that an unfair |abor
practice has been conmtted, its choice of renmedies includes
the power to order an award of back pay. While the Board
has wide latitude in "devising procedures and net hods which

6 Elsewhere, the NLRB describes this conpany as "Mar Beck
Inc."
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will effectuate the purposes of the Act,"” it nust fashion a
renedy that will yield a close approxi mati on of the anount
due. NLRB v. Brown & Root, Inc., 311 F.2d 447, 452 (8th
Cr. 1963); see also NLRB v. Laredo Packing Co., 730 F.2d
405, 407 (5th Cr. 1984); Bagel Bakers Council, 555 F.2d at
305. In this case, ALJ Sherman ordered | oss of wages "to be
calcul ated in the manner prescribed in F.W Wolwrth Co."
The Board nodi fi ed Judge Shernman's renedy, ordering "Re-
spondents to make whol e, as prescribed in Ogle Protection
Services, ... enployees for any |osses they may have suf-
fered." 1In a footnote, the Board expl ai ned:

The judge ordered a quarterly conputed back pay
renedy. As we find that Bufco is the alter ego of
Corbett, that the two entities constitute a single enploy-
er, and that the appropriate units include the enpl oyees
of both conpani es covered by the inclusionary | anguage
of the residential and [comercial] agreenents with the
Uni on, we conclude that the appropriate renmedy is to
requi re Respondent to apply the contracts retroactively
and to make its enpl oyees whol e for any | osses they may
have suffered as a result of Respondent's failure to apply
the contracts. \When, as here, the amounts due enpl oy-
ees result froma Respondent’'s repudiation and failure to
apply the terms of a collective-bargai ni ng agreenent, and
does not involve cessation of enploynent status or inter-
i mearnings, a quarterly conputation is unnecessary and
unwar r ant ed.

In the suppl enental conpliance proceedi ng that foll owed,
ALJ West ordered, and the Board approved, back pay for
Buf co's direct enployees conputed on a weekly basis. (The
back pay for hiring hall applicants was determ ned according
to a different fornmula.) He justified calculating back pay on a
weekl y basi s because enpl oyees were paid weekly and thus
t he conpany's "own weekly cash-flow problens were alleviat-
ed at the expense of the enployee's weekly cash flow prob-
lens."” Before the Board and in this court, Bufco argued that
Qgl e Protection Services required back pay to be conputed
on an overall or lunp sumbasis, with excess pay in any given
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week credited to the next.7 The dispute then centers on the
di fference between Ogle Protection Services and F.W Wol -
worth and how the difference affects the cal cul ati on of back

pay.

In FFW Wolworth, 90 N.L.R B. 289 (1950), the Board
announced what was then a new nethod of cal culating a back
pay award. Although previously back pay had been deter-
m ned "by conputing the difference between (a) what the
enpl oyee woul d have earned in the position which was dis-
crimnatorily term nated and (b) what he actually earned in
ot her enpl oynent during the entire period comenci ng on
the date of discrimnation and ending with the date of offer of
reinstatement," the Board reasoned that this method gave
enpl oyers an incentive to refrain fromoffering reinstatenent
because "the greater the delay, the greater would be the
reduction in back pay liability." 90 N.L.R B. at 291-92. The
Board therefore ordered that | oss of pay should be conputed

on the basis of separate quarterly periods. "Earnings in one
particul ar quarter shall have no effect upon the back-pay
liability for any other quarter.” 1d. at 293. The Suprene

Court upheld the Board's nethodol ogy in NLRB v. Seven-Up
Bottling Co., 344 U S. 344 (1953).

Thereafter, in Qgle Protection Services, 183 N.L.R B. 682
(1970), the Board concluded that the quarterly conputation
met hod shoul d not be applied to enpl oyees who had not been
unl awful Iy di scharged and had no interimenpl oynent earn-
ings to offset back pay liability. 183 N.L.R B. at 683. Thus,
in cases involving the repudiation of a collective-bargaining
agr eement - - where enpl oyees continue to be enpl oyed but
are not paid according to the union scal e--the Board does not
use a quarterly conputation nethod. See, e.g., Proctor Ex-
press Inc., 322 NL.RB. 281, 282 n.7 (1996) ("In the event

unit enpl oyees were laid off or termnated ... backpay shal
be conputed in the manner set forth in F.W Wolworth
Co..... In the event that unit enployees ... were neither

7 Because Bufco was not paying its enpl oyees uni on wages, it
contends that in some weeks it paid nore than what the enpl oyees
ot herwi se woul d have ear ned.
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laid off nor term nated, backpay shall be conputed in accord
with Ogle Protection Service[s]."); Louisiana-Pacific Corp.
312 NL.R B. 165, 167 n.11 (1993) (sane).

The Board maintains that "nothing in the | anguage of Ogle
Protection either forbids the weekly approach the Board used
here or requires the | unp-sum approach Bufco advocat ed.

Qgl e Protection sinply does not speak to the period of tine
that the Board nmust use in lieu of quarterly conmputations.”
Per haps so, but we are still left with a problem VWhile Qgle
Protection Services may not nandate a | unp sum approach, it
casts doubt on the use of any segnented periods to calcul ate
back pay, regardl ess whether the period is quarterly, weekly
or nmonthly. If OQgle is read to nmean "anyt hi ng-but-quarters,™
as the Board seens to suggest, we cannot understand the
rational e behind it. Gven this analytical gap, we will vacate
the Board's back pay conputation and remand the case for
reconsi deration and a nore adequate explanation. Pittsburgh
Press Co. v. NLRB, 977 F.2d 652, 655 (D.C. Cir. 1992); see
al so Mbtor Vehicles Mrs. Ass'n v. State Farm Mut. Auto

Ins. Co., 463 U.S. 29, 57 (1983). On remand, the Board
shoul d expl ain how cal cul ati on of back pay on a weekly basis
acconpl i shes the objectives of Ogle Protection Services in
light of Ogle's rejection of the F.W Wolwrth quarterly
formula. See Checkosky v. SEC, 23 F.3d 452, 483-84 (D.C

Cir. 1994) (separate opinion of Randol ph, J.).

W al so deny enforcenent of the portion of the Board's
order awardi ng back pay to four direct enployees--Newran
Corbett, Tinmothy Stewart, Roger Hart, and difford Rus-
sell--and their hiring hall counterparts. Bufco maintains
that these individuals did not perform any bargaining unit
el ectrical work.8 The evidence the Board cited is exceedingly
thin, identifying by nanme just three of the enployees. The
Board relies first on the testinony of a regional conpliance
officer, Patricia Nachand. On cross-exam nation, however,
Nachand testified only that she had di scussed Newran Cor -
bett, Roger Hart, and Tinmothy Stewart in her conversation

8 ALJ West's decision lists only three of the four disputed
wor kers, but awards all four back pay.
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wi th Lucinda Corbett. She appears to have responded affir-

matively to the question, "[I]sn't it true that ... Ms. Corbett
told you on several occasions that Newran Corbett,

Roger Hart and Tinmothy Stewart did not performunit

wor k?" At oral argunent, counsel for the Board al so direct-

ed us to the testinmony of Mark Corbett, who stated that all of

t he enpl oyees he naned perforned electrical or "electrical-

rel ated” work. But as the Board's counsel admitted, Mark

Corbett was not referring to the di sputed enployees. In fact,

earlier in his testinony, he said that Tim Stewart perforned

| abor-rel ated support help.9

The Board thinks negative inferences should be drawn
fromBufco's failure to call its own witnesses on this issue.
Under the "missing witness" rule, if a person having inpor-
tant evidence and peculiarly within the power of one of the
parties to produce is not called, the factfinder may draw an
i nference that "the m ssing w tness would have given testino-
ny damaging to that party." United States v. Pitts, 918 F. 2d
197, 199 (D.C. Cr. 1990). Here, the Board could have called
at |l east some of the disputed enpl oyees as wi tnesses 10 and so
drawi ng the inference woul d be unwarranted even if this
factor woul d have supplied substantial evidence to support
t he Board, which we doubt. The Board's own precedents
recogni ze as much. See Plunbers & Steanfitters Local, 242
N L. R B. 1157, 1160 n.10 (1979) ("[S]ince there is no basis for
inferring [the witness] was not equally available to both sides,
no adverse inference can be drawn."); Wisser Optical Co.

274 N L.R B. 961, 961 n.4 (1985) (sane).

The Board tells us the case is not really about substanti al
evi dence, but about which party bears the burden of proof.
True enough, in a back pay proceeding, the Board has
di scharged its burden once it shows the gross amount of back
pay due. The burden then shifts to the enployer to establish
affirmati ve defenses mitigating liability. See NLRB v. Lare-

9 Bill Corbett testified that these four enpl oyees did not perform
any electrical work, but the ALJ discredited his testinony.

10 Newman Corbett passed away prior to the hearing before
the ALJ.
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do Packing Co., 730 F.2d at 407; NLRB v. Brown & Root,

Inc., 311 F.2d at 454; NLRB v. Myoney Aircraft, Inc., 366

F.2d 809, 813 (5th Cr. 1966). Still, the Board nust show "the
gross back-pay due each claimant,” J.H Rutter Rex Mg. Co.

v. NLRB, 473 F.2d 223, 230 (5th Cr. 1973) (enphasis added),

not gross back pay liability for the wonged enpl oyees as an
undi fferenti ated whole. Establishing that an enpl oyee is
actually a menber of a given bargaining unit is part of the
Board's prima facie case. There is no gross back pay liability
for an enployee who is not within the rel evant bargaini ng

unit. It is not far-fetched to assune that Bufco hired enpl oy-
ees--managers, carpenters, drivers, and so forth--who per-
forned jobs other than residential or conmercial electrica
work. Since the Board failed to make out a prina facie case
with regard to these four enployees, we deny enforcenent of
this part of the Board' s order. Consequently, we al so deny
enforcenent of the order awarding back pay to the hiring hal
counterparts of these enpl oyees.

The Board's cross-application to enforce its order is grant-
ed with respect to the accunulation of interest, the hiring hal
renedy, and piercing the corporate veil. As to the four
di sputed enpl oyees, we deny enforcenent of that portion of
the Board's order. The calculation of back pay is vacated and
remanded to the Board for reconsideration

So ordered.



		Superintendent of Documents
	2013-04-16T15:43:45-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




