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Thomas J. Stilling, Attorney, Surface Transportation
Board, argued the cause for respondents, w th whom Joel 1.
Kl ei n, Assistant Attorney CGeneral, United States Departnent
of Justice, Robert B. Nicholson, and John P. Fonte, Attor-
neys, Henri F. Rush, General Counsel, Surface Transporta-
tion Board, and Ellen D. Hanson, Deputy General Counsel,
were on the brief.

Samuel M Sipe, Jr. argued the cause for intervenor Bur-
[ington Northern and Santa Fe Railway Conpany, w th whom
Carol yn Doozan C ayton, Richard E. Wicher and M chael
E. Roper were on the brief.

Before: Sentelle, Henderson, and Garland, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Petitioners MCarty Farms, Inc.,
et al. (collectively "McCarty Farns") and the State of Mon-
tana Departnent of Comerce, et al. (collectively "State of
Mont ana”) chal l enge a deci sion of the Surface Transportation
Board ("STB" or "Board") in which the STB rul ed t hat
petitioners had failed to denonstrate that the rates charged
by Burlington Northern Railroad ("BN') to transport wheat
and barley from Mntana to the Pacific Northwest were
unr easonabl e. The STB's deci sion covered three sets of
clains: (1) single-car wheat shipnments noving before Sep-
tember 12, 1980 (Docket No. 37809), (2) nultiple-car and
trai nl oad shi pnents of wheat and barley (Docket No. 37815S),
and (3) single-car shipments of barley and single-car wheat
shi pments noving after Septenber 12, 1980 (Docket No.

37809 (Sub-No. 1)). W conclude that we have jurisdiction

over the second and third categories of clainms, but not the
first. W further conclude that, in rendering its decision, the
Board did nothing that was arbitrary, capricious, or contrary
tolaw. As a result, we affirmthe Board' s ruling with respect
to those clainms over which we have jurisdiction.
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| . Background

This case has a |l ong and conplex history. Indeed, these
proceedi ngs have been wi nding their way through the courts
in one formor another for approximtely 18 years. As Judge
WIllianms noted five years ago when this case was |ast before
this court: "MCarty Farnms started this dispute' s craw
t hrough the I egal systemin 1980 by filing a class action on
behal f of Montana farmers under 49 U.S.C. s 11705(c) (1) and

28 U.S.C. s 1337 in the U S. district court for the District of

Mont ana.™ Burlington Northern RR v. I1CC 985 F.2d 589,
592 (D.C. Cir. 1993). In their Mntana suit, MCarty Farnms
and the other class representatives alleged that BN was
chargi ng unreasonable rates for transporting single cars of
wheat for the two-year period ending Septenber 12, 1980, in
violation of 49 U S.C. s 10701(a) of the Interstate Comerce
Act. See McCarty Farns, Inc. v. Burlington Northern, Inc.
787 F. Supp. 937 (D. Mont. 1992).

Under the doctrine of primary jurisdiction, the district
court referred the action to the Interstate Conmerce Com
m ssion ("I CC" or "Commi ssion") to determine the rate rea-
sonabl eness i ssues. On March 27, 1981, MCarty Farns filed
the referred conplaint with the | CC (Docket No. 37809), in
which it challenged not only BN s single-car wheat rates, but
also its single-car rates for barley. MCarty Farnms sought a
prescription on future rates and did not limt its request for
reparations to the two-year period specified in its conplaint
filed with the district court. MCarty Farns' Petition for
Decl aratory Order and Conplaint at 6 (March 27, 1981). In
an unpubl i shed deci sion served on Decenber 14, 1981, an
Admi ni strative Law Judge found that (1) BN had narket
dom nance over wheat and barley traffic, (2) BN s present
and past rates were unreasonabl e i nsofar as they exceeded
200% of the variable cost of service, and (3) a revenue-to-
vari abl e cost ratio of 200% was to be the maxi mum reason-
able rate for the transportati on of wheat and barl ey.

McCarty Farms was not al one, however, in challenging the
reasonabl eness of BN s rates. 1In a separate proceeding filed
with the 1 CC (Docket No. 37815S), the State of Mntana
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chal l enged BN s rates for multiple-car and trainload ship-
ments of wheat and barl ey and sought prescription for rea-
sonable rates for the future. In an unpublished decision
served on July 30, 1982, the ICC reopened the case filed by
McCarty Farms (Docket No. 37809). The ICC instituted a

separ ate proceedi ng regardi ng the reasonabl eness of barley
rates (Docket No. 37809 (Sub-No. 1)) because it did not
bel i eve they were part of the district court's referral. The
| CC consolidated the proceedings filed by McCarty Farns

and those filed by the State of Mbntana.

The three consolidated cases before the 1CC were held in
abeyance indefinitely. In My 1984, MCarty Farns and the
other class representatives filed a conplaint in the district
court, seeking a wit of nmandanus. 1In response, the ICC
reopened the proceedi ngs on Septenber 11, 1984. 1In a
deci sion served on Decenber 28, 1984, the ICC ruled that, to
t he extent nmarket dom nance issues had not been devel oped,
addi ti onal evidence concerni ng market dom nance woul d be
accepted. After extensive discovery, on May 22, 1987, the
I CC rul ed that BN was mar ket dom nant over the subject
wheat and barl ey shipnents nmoving from Montana to the
Pacific Northwest. MCarty Farns v. Burlington Northern
Inc., 3 1.C C 2d 822 (1987).

Havi ng determ ned that BN was market dom nant for the
novenents at issue, the ICCturned to the rate reasonabl e-
ness analysis. On February 5, 1988, the I CC decided that the
Revenue-to-Variable Cost ("R VC') standard was an appr o-
priate neans for testing the challenged rates and found that
the rates charged by BN were unreasonable. The ICC
directed BN to (1) conpute the reparations due, (2) nodify its
existing rate structure, and (3) present a proposal of conpli-
ance to the ICC. On February 21, 1989, the I CC issued an
unpubl i shed deci sion that corrected several costing problens
inthe RRVC test and reconputed the ratios by which repara-
tions were to be calculated. The ICC directed BN to submt
a quantification of reparations due the class based on the
corrected procedure and a proposal for nodifying its existing
rate structure so that BN would conply with the maxi num
reasonabl eness standard in the future.
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On March 20, 1991, the ICC affirnmed its earlier decisions in
which it concluded that BN was mar ket domi nant over the
nmoverent of wheat and barley and that BN s rates for this
traffic were unreasonable. The ICC cal culated the anmount of
reparations owed by BN through 1986 to be $9, 685,918 pl us
interest, and inposed on BN a future rate prescription proce-
dure. MCarty Farnms v. Burlington Northern, Inc., 7
I.C.C.2d 1026 (1991). On July 5, 1991, BN filed a petition for
clarification of the March 20, 1991 decision, asking the I1CCto
nmodi fy the calculations. In an unpublished decision served
on Novenber 26, 1991, the ICC entered an order which
affirmed the anount of reparations and interest due through
July 1, 1991. However, the I CC sua sponte vacated the rate
prescription order contained in its March 20, 1991 deci sion.

McCarty Farms, the State of Mntana, and BN then
sought review of the ICC decisions by this court. 1In an
opi nion issued in 1993, we questioned the theoretical basis of
the RIVC test and remanded t he proceedings to the I CC for
t he purpose of reconsidering whether it was appropriate to
use the RIVC test instead of the Constrai ned Market Pricing
("CMP") test to evaluate the reasonabl eness of the chall enged
rates. Burlington Northern RR v. ICC 985 F.2d 589 (D.C
Cr. 1993).

I n an unpublished opinion served on March 26, 1993, the
ICC directed the class representatives and the State of
Mont ana to advi se the Commi ssion whether (1) they wanted
to proceed using the CWP test, (2) the proceedi ngs shoul d be
hel d i n abeyance pendi ng the devel opnent of a suitable
r easonabl eness net hodol ogy, or (3) there was sone ot her
course of action that was appropriate. On April 23, 1993
McCarty Farms notified the 1CC of its election to proceed
using the CMP test. On May 10, 1993, BN notified the ICC
of its agreenent to use the CMP test in the proceedings.
Ef fective January 1, 1996, the I CC Term nation Act of 1995,
Pub. L. No. 104-88, 109 Stat. 803, abolished the I CC and
transferred certain functions, including the disposition of
t hese proceedings, to the STB. After the transfer, the STB
ruled that McCarty Farnms had failed to show (under the
CWP test) that the chall enged rates were unreasonably high
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and di scontinued the proceedings. MCarty Farns, Inc. v.
Burlington Northern, Inc., Nos. 37815S, 37809 & 37809 ( Sub-
No. 1) (Aug. 20, 1997) (the "1997 Deci sion").

Instead of petitioning the STB to correct alleged conputa-
tional errors and to reconsider issues they contended were
incorrectly decided, McCarty Farnms and the State of Mn-
tana filed their petition for revieww th this court on October
14, 1997. MCarty Farns also filed an appeal with the U S
District Court for the District of Montana, which was stayed
pendi ng the outcome of this appeal. After exam ning MCar-
ty Farns' brief to this court, the STB agreed that there were
certain errors in its 1997 Decision and i ssued a suppl ement a
decision to correct those determ nations it agreed were erro-
neous. MCarty Farnms, Inc. v. Burlington Northern, Inc.

Nos. 37815S, 37809 & 37809 (Sub-No. 1) (May 11, 1998) (the
"1998 Decision"). However, even after it made these correc-
tions, the STB still concluded that BN s rates were reason-
abl e.

Il. Discussion
A. Jurisdiction

McCarty Farms chal l enges this court's jurisdiction to re-
view several clains raised in this suit. The clains at issue
relate to the followi ng three categories of rates covered by
the STB's decision: (1) single-car wheat shipnments novi ng
bef ore Septenber 12, 1980 (Docket No. 37809), (2) multiple-
car and trainl oad shipnents of wheat and barley (Docket No.
37815S), and (3) single-car shipnments of barley and single-car
shi pments of wheat noving after Septenber 12, 1980 (Docket
No. 37809 (Sub-No. 1)). W conclude that we have jurisdic-
tion over the second and third categories of clainms, but not
the first.

1. Si ngl e-car shipnments of wheat for the two-year period
endi ng Septenber 12, 1980

Normal Iy, this court has jurisdiction to review deci sions of
the STB under the Hobbs Act, 28 U S.C. ss 2321(a) and
2342(5). However, Congress has provided an exception to
our Hobbs Act jurisdiction. Under 28 U S.C. s 1336(hb),
review of orders of the STB that "arise"” out of a referral from

a district court are within that court's exclusive jurisdiction
Specifically, Section 1336(b) provides as foll ows:

VWhen a district court ... refers a question or issue to

the Surface Transportation Board for determ nation, the
court which referred the question or issue shall have
exclusive jurisdiction of a civil action to enforce, enjoin,
set aside, annul, or suspend, in whole or in part, any
order of the Surface Transportation Board arising out of
such referral

28 U.S.C. s 1336(h).

McCarty Farms asserts that clains relating to single-car
shi pmrents of wheat noving before Septenber 12, 1980 (Dock-
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et No. 37809) fall within the exception to this court's jurisdic-
tion found in Section 1336(b). These clains initially were
raised in McCarty Farnms' conplaint filed with the U S
District Court for the District of Montana and were referred
by that court to the 1CC. W agree that we do not have
jurisdiction over this first category of clainms. |ndeed, we
addressed this question the last tine this case was before us.
In Burlington Northern, we concluded that "any appeal as to

t he single-car wheat shipments noving before Septenber 12,
1980 lies in the district court for the District of Mntana."
985 F.2d at 592. Therefore, it is clear that we have no
jurisdiction over the first set of clains.

2.Multiple-car and trainload shipnents of wheat and bar-
| ey

We have previously ruled, and the parties agree, that we
have jurisdiction over clainms relating to rates charged for
mul ti pl e-car shipnments of wheat and barley (Docket No
37815S) pursuant to the Hobbs Act, 28 U S.C. ss 2321(a) and
2342(5). In Burlington Northern, we concluded that Section
1336(b) "has no application” to this second category of clains
because they "arise out of the Montana Departnent of Agri-
culture conmplaint, not the district court referral.” 985 F.2d
at 592.
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3. Singl e-car shipnents of barley and single-car shipnments
of wheat noving after Septenmber 12, 1980

The determ nation of our jurisdiction over the third set of
clains is more difficult. Characterizing this jurisdictiona
guestion as "exceptionally difficult,” we declined to decide this
issue in Burlington Northern on the grounds that it was not
necessary to resolve all jurisdictional questions where "the
merits of a case are clearly against a party seeking to invoke
the court's jurisdiction.” 1d. at 593. However, in light of the
Supreme Court's intervening decision in Steel Co. v. Gtizens
for a Better Environment, 118 S. Ct. 1003 (1998), this position
is no longer tenable. As Justice Scalia noted in that case,
proceeding to the nerits despite jurisdictional objections
"carries the courts beyond the bounds of authorized judicial
action and thus of fends fundanmental principles of separation
of powers.™ 1d. at 1012. Therefore, we nust resolve al
jurisdictional questions before proceeding to the nmerits.

McCarty Farms chall enges this court's jurisdiction over the
third category of clains on the ground that these clains fal
within the statutory exception to our jurisdiction found in 28
US. C s 1336(b). MCarty Farns argues that these clains
"arose" out of the referral fromthe Mntana district court
and that the district court therefore has exclusive jurisdiction
to review the STB' s decision regarding these clainms on ap-
peal. In order to determ ne whether we have jurisdiction
over the third category of clains, we nust start with the text
of Section 1336(b). The question of which court has jurisdic-
tion turns on the construction of the term™arising” in Section
1336(b). In general usage, the nmeaning of the term"arise" is
"to originate.” Black's Law Dictionary 99 (5th ed. 1979).
Consistent with this usage, the third category of clains
cannot be said to have "arisen” out of the district court's
referral

In no sense did the third category of clains originate in the
district court's referral. The referral did not nention rates
for shipnents of barley or rates for shipnments of wheat
nmovi ng after Septenber 12, 1980. The conplaint filed with
the district court did not even reference these rates. See
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McCarty Farms, 787 F. Supp. at 942 & n. 10 (reproduci ng

rel evant sections of the anended conplaint). Indeed, MQCar-
ty Farns has petitioned the district court to "clarify" its
referral order so that it specifically references these clains,
but the district court has refused to do so. 1d. at 947. W
find McCarty Farns' argunent that the clains may "arise"

out of a referral that makes no nention of them unpersuasive.
McCarty Farms has supplied no workable definition of the
term"arise" supporting its contentions.

We acknowl edge that other courts have noted that the
| egi slative history of Section 1336(b) evidences an intent on
the part of Congress to avoid "piecenmeal appeal s" by direct-
ing the district court to review all clains "arising” fromits
referral. See Railway Labor Executives' Ass'n v. |ICC, 894
F.2d 915, 917 (7th Cr. 1990) ("The insight behind section
1336(b) is that if a question within the purview of the ICC
arises in the course of a district court proceedi ng, subm ssion
of the ICC s answer in the first instance to the district court
rather than to the court of appeals will avoid a cunbersone
and potentially protracted bifurcation of judicial review"
(citing S. Rep. No. 1394, 88th Cong., 2d Sess. (1964))). Sone
courts have pointed to this legislative history in justifying a
broad construction of the term™"arising"” in order to further
this congressional goal. See, e.g., Union Pacific RR V.
Amet ek, Inc., 104 F.3d 558, 561 (3rd Cir. 1997) (noting that a
narrow construction of the term"arising" would lead to
"probl ens arising out of parallel proceedings in different
courts arising out of a single controversy").

Nevert hel ess, we hold that we have jurisdiction over the
third category of clains on the present facts. MCarty
Farms could not have filed the third category of clains in the
district court, even if it had wanted to do so. In the com
plaint it filed with the ICC, MCarty Farns sought a pre-
scription on future rates, a remedy not available in the
district court. See 49 U S.C s 11705(b)(1) (1988). The fact
that these clains as outlined in the adm nistrative conpl ai nt
could not have been brought in the district court denon-
strates that they could not have "arisen"” fromthe district
court's referral. Congress did not intend to authorize liti-
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gants to expand the district court's jurisdiction beyond its
legitimate scope by filing conmplaints with the 1CC and t hen
seeki ng review of those conplaints by the district court
pursuant to Section 1336(b).

Moreover, the third category of clains could not have been
brought in the district court because, by the time MCarty
Farnms filed its conplaint with the 1CC, the district court had
been divested of jurisdiction to hear those clainms. On Ccto-
ber 1, 1980, approximtely six nonths before MCarty Farmns
filed its complaint with the ICC on March 27, 1981, Congress
enacted the Staggers Rail Act. The Staggers Act provides in
rel evant part that "[t]he jurisdiction of the Board over ...
transportation by rail carriers ... is exclusive." 49 US.C
s 10501(b). After the parties petitioned the district court to
"clarify" its referral order, that court rightly held that the
Staggers Act had divested it of jurisdiction over the third
category of claims. As a result, the court concluded that it
could not allow MCarty Farnms to amend its conplaint to
include the third category of clainms, and it could not itself
alter its referral order to specifically reference those clains.
The court reasoned as foll ows:

[ The Staggers Act] did, contrary to the assertion of the

plaintiffs, divest this court of jurisdiction over challenges

to the reasonabl eness of rail rates in effect on or after
the effective date of the Staggers Rail Act, i.e., October
1, 1980. Because the court would not have had jurisdic-
tion to entertain the chall enges advanced by the plaintiffs
torail rates in effect as of October 1, 1980, the court
cannot acquire jurisdiction by retroactive amendnent of

the order of referral

McCarty Farms, 787 F. Supp. at 947. These clai ns, not
being within the jurisdiction of the district court, could not
have "arisen" out of any referral fromthat court.

Despite any lack of clarity in either the text of Section
1336(b) or its legislative history, we are satisfied that our
construction is consistent with congressional intent. Al-

t hough menbers of Congress may have expressed an intent
to further judicial econony, that |audable goal will not conpel

a construction whereby clains that are only tangentially

related to those referred by the district court arise out of that
referral along with those specifically referenced by the dis-
trict court. Further, there is little danger of "pieceneal
appeal s" where the disputed clainms are not raised with the
district court, but rather are brought before the STB in the
first instance. Moreover, given the specific facts in this case,
there necessarily will be some duplication of judicial effort
since it is undisputed that we have jurisdiction over the

second category of clains, and it is clear that the district
court has jurisdiction over the first category.

We have stated before that the exception to our jurisdiction
under the Hobbs Act found in Section 1336(b) is a "narrow
one. Overland Express, Inc. v. ICC, 996 F.2d 356, 358 n.1
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(D.C. Cr. 1993), judgnent vacated, 511 U. S. 1103 (1994)

(noting that "s 1336(b) is a narrow exception to our jurisdic-
tion over challenges to Conmm ssion proceedi ngs under the

Hobbs Act"). Construing the statute narrowy gives the

parties a bright line rule they may follow in seeking review of
an STB deci sion. See Ametek, 104 F.3d at 566 (Roth, J.,

di ssenting) ("The application of such a strict interpretation of
s 1336(b) would reduce the chance that appeals are nmade to

the wong court. Counsel need only | ook to the | anguage of

the district court's referral to determ ne whether the issue
was properly reviewable by a district court...."). Under a
strict construction of Section 1336(b), issues expressly set out
in the district court's referral order are reviewed by the
district court. The court of appeals reviews all other issues.

We note that the district court has conme to the sane
conclusion, ruling that "the scope of the court's jurisdiction to
review the Interstate Conmerce Conmi ssion's decisions is
determ ned by the scope of the referral order itself.” MCar-
ty Farns, 787 F. Supp. at 942. After reviewing its own
referral to the ICC, that court concluded that the third
category of clains at issue here did not "arise" fromits
referral. 1d. at 943 ("Contrary to the assertion of the plain-
tiffs, the express | anguage of the court's order of referra
cannot be read to have enconpassed single-car, multiple-car
and trainload rates assessed by the Burlington Northern on
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shi pments of wheat which occurred from Septenber 12, 1980,
forward and for the future, nor on single-car, mltiple-car

and trainload rates on barley from March 26, 1981, the date
plaintiffs filed their admnistrative conplaint, forward, and for
the future.").

In sum we are convinced that the disputed clains, not
havi ng been within the jurisdiction of the district court,
cannot have arisen out of a referral fromthat court. W
further hold that this conclusion is consistent with the intent
of Congress as expressed in Section 1336(b).

B. The STB's Deci si on

Havi ng established that we have jurisdiction over the sec-
ond and third categories of clainms, we nowturn to the nerits.
W review final decisions of the STB under the deferential
arbitrary and capricious standard of the Adm nistrative Pro-
cedure Act, 5 U S.C s 706(2)(A). Under that standard, we
must uphold a decision of the STB unless it is "arbitrary,
capricious, an abuse of discretion, or otherwi se not in accor-

dance with law." 1d. 1In reviewing the STB s determ nation
of rate reasonabl eness issues, we nust al so deci de whet her
the STB's decision is supported by "substantial evidence." 5

US C s 706(2)(E). W nmust "leave the Board's judgnent

undi sturbed” if its findings rest on "such rel evant evi dence as
a reasonable m nd m ght accept as adequate to support a
conclusion” and it has articulated a "rational connection be-
tween the facts found and the [decision] made."™ Burlington
Northern R R v. STB, 114 F.3d 206, 210 (D.C. Gr. 1997)
(internal citations omtted).

Inits petition for review, McCarty Farns contends that the
STB nade a nunber of technical errors in inplenenting the
CWP test's stand-al one cost constraint. Under the stand-
al one cost constraint, the reasonabl eness of a railroad s rates
are judged agai nst simulated conpetitive prices so that the
efficiencies of a contestable narket serve as the guide for
establishing maxi numrates. The stand-al one cost is the
hypot heti cal cost of an efficient producer to independently
provi de service to a shipper or group of shippers. Thus, in

i npl enenting the CVP test's stand-al one cost constraint, the
STB considers a hypothetical railroad in order to determne
the maxi mnumrates that nmay be charged in providing service

to a shipper or group of shippers. MCarty Farns asserts

that the STB erred in determ ning several cost components of
the i nvestment necessary to construct the hypothetical stand-
alone railroad. Specifically, MCarty Farnms all eges that the
STB erred in (1) calculating a variety of investnent costs, (2)
cal cul ating revenues, (3) rejecting McCarty Farns' proposed
operating plan, (4) calculating the | ease rates for |oconotive
and rail cars, and (5) calcul ating depreciation expense.

Upon review of the STB' s deci sion, we cannot concl ude that
any of these alleged errors constitute the sort of "arbitrary”
and "capricious" decisionnmaking that would warrant reversal
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See Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cr. 1975).

Rat her, we conclude that the STB has rationally set forth the
grounds on which it acted, and its findings are based on
substanti al evidence. See Burlington Northern, 114 F.3d at
210-11. Mreover, the STB has taken steps to correct those
technical errors in its 1997 Decision which it acknow edged by
issuing its supplenental 1998 Decision.1l Were an agency

has rationally set forth the grounds on which it acted, as the
STB has in this case, this court nmay not substitute its own
judgrment for that of the agency. Bowran Transp., Inc. v.

Ar kansas-Best Freight Sys., Inc., 419 U S 281, 285 (1974)
(citing Citizens to Preserve Overton Park, Inc. v. Vol pe, 401
U S. 402, 416 (1971)).

I1'l. Conclusion

For the foregoing reasons, we conclude that we have
jurisdiction over clains relating to (1) nultiple-car and train-
| oad shi prments of wheat and barley (Docket No. 37815S) and

1 McCarty Farnms has noved to strike any reference in these
proceedings to the STB's 1998 Deci sion on the grounds that it was
i ssued after McCarty Farnms had filed its appeal with this court.
Because we find the decision helpful to the court and not prejudicial
to the parties, we deny the notion.
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(2) single-car shipnments of barley and single-car wheat ship-
ments noving after Septenber 12, 1980 (Docket No. 37809
(Sub-No. 1)). Wth respect to those clains over which we

have jurisdiction, we conclude that the STB s decision was
based on substantial evidence and was not arbitrary, capri-
cious, or contrary to law. W therefore affirmthe decision of
t he Board.



		Superintendent of Documents
	2013-04-16T15:49:48-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




