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Robert S. Bassman and Al phonse M Al fano were on the
brief for intervenor Petrol eum Marketers Associ ati on of
Aneri ca.

Before: Wald, WIlianms and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, Grcuit Judge: The petitioners in this case, the
Ameri can Trucki ng Associ ations ("ATA") and Truckers Unit-
ed for Safety ("TUFS'), challenge a rule promul gated by the
Federal H ghway Adm nistration ("FHWA") anendi ng the
regul ati ons governing the assignment of safety fitness ratings
to notor carriers. The ATA clains that the anended regul a-
tions are contrary to law, are arbitrary and capricious, and
wer e adopted wi t hout adequate consideration of coments.
TUFS clains that the rule is invalid because it fails to
di scharge all the duties assigned the agency by the governing

statute. Intervenor Petrol eum Marketers Associ ation of
America raises still further conplaints. W reject all these
chal l enges. In addition, TUFS petitions us to vacate al

existing safety fitness ratings. W find that TUFS | acks
standing to pursue this claim W thus deny the petitions on
all counts.
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| . Background

The Motor Carrier Safety Act of 1984, as anended,
instructs the Secretary of Transportation to prescribe regul a-
tions establishing a procedure for determ ning the safety
fitness of owners and operators of comercial notor vehicles.
See 49 U. S.C. s 31144(a)(1l). The Secretary has del egated
responsibility under this provision to the FHWA, whi ch exer-
cised it in 1988 by adopting Safety Fitness Procedures. See
53 Fed. Reg. 50,961 (1988).

In MST Express v. Departnent of Transportation, 108
F.3d 401 (D.C. Gr. 1997), we held that the FHMW's 1988
action had failed to neet the statute's requirenent of estab-
lishing its safety fitness rating nethodol ogy by regul ation
Too much of its nethodol ogy was stated in its Safety Fitness
Rati ng Met hodol ogy ("SFRM'), which was nerely part of its
Motor Carrier Training Manual and had not been adopted by
noti ce-and-comment rul emaking. 1d. at 406. The FHWA
responded by issuing the rule challenged in this case, incorpo-
rating a nearly identical SFRM as an appendix to the Safety
Fitness Procedures. 62 Fed. Reg. 28,826, 28,826 (1997). The
al | eged i nadequacy of the SFRMis the gravanen of nost of
the petitioners' chall enges.

The SFRM states a procedure for assigning a notor carri-
er a safety rating of "satisfactory," "conditional,"” or "unsatis-
factory.” The rating depends on the carrier's ratings in six
specific "factors."

Five of these factor ratings are based on conpliance with
safety regul ations in various areas--"general,"” "driver," "op-
erational,” "vehicle," and "hazardous nmaterials." 49 CFR
App. B, 62 Fed. Reg. 60,035, 60,045 (1997). The ratings for
four of these--all but the vehicle factor--are determned by a
"conpliance review' of the carrier's docunents by FHMA
i nspectors. 1d. at 60,044-45. The rating for the vehicle factor
is based at least in part on docunent review, and can al so be
affected by the results of roadside inspections. 1d. at 60, 044.
The rating for the sixth factor, accidents, is determ ned by
the carrier's accident rate. 1d. Each factor is rated on the
same scale as the overall rating (satisfactory, conditional, or
unsatisfactory), and the six individual factor ratings are com

bined into an overall safety rating according to the follow ng
tabl e:

MOTOR CARRI ER SAFETY RATI NG TABLE
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Factor ratings Overal |l safety

rating

Unsati sfactory Condi ti ona

0 2 or less Satisfactory
0 nore than 2 Condi ti ona
1 2 or |ess Condi ti ona
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1 nore than 2 Unsati sfactory
2 or nore0 or noreUnsatisfactory

49 CFR 385 App. B.

W describe specific aspects of the SFRMin nore detail in
t he di scussi on of each chall enge.

1. ATA's dains
A. Consi stency with Statute

The ATA's first claimis that the rule fails to conply with
the statute, principally for want of what ATA regards as
statutorily mandated specificity. Wen the present rule was
i ssued, and when this action was brought, the rel evant statu-
tory provision was contained in 49 U S.C. s 31144(a)(1), which
instructed the Secretary to "prescribe regul ati ons establish-
ing a procedure to decide on the safety fitness" of carriers,

i ncluding a "neans of deciding whether [carriers] neet the
safety fitness requirenents under clause (A)," which in turn
called for "specific initial and continuing"” safety require-
ments. 1d. Although none of the parties nentioned it in
briefing or oral argument, 49 U S.C. s 31144 was anended by
the Transportation Equity Act for the 21st Century ("1998
Act"), s 4009(a), Pub. L. No. 105-178, 112 Stat. 107, 405-07.
The requirenent at stake here is refornulated as s 31144(Db)

and now demands that the Secretary "maintain by regul ation
a procedure for determning the safety fitness" of carriers,
whi ch must include "specific initial and continuing" safety
fitness requirenments and a "met hodol ogy the Secretary wll
use to determ ne" whether carriers are fit. 1d. As we
devel op bel ow, the change has no effect on the outcone.

Inits specificity claim ATA points out that the SFRM
decrees neither how many docunments a Safety Investigator is
to exam ne nor how the investigator is to select the docu-
ments he or she does review ATA reads MST Express as
saying that the statute requires that all procedures used in
assessing safety fitness be "completely contained" in the
regul ati ons, so as to enable carriers to "predict,™
advance,"” or "determne from |l ooking at the current regul a-
tions," the safety ratings they will receive if inspected.

VWhet her the FHWA' s regul ations satisfy the statutory
directive is a question of statutory interpretation, one the
FHWA has answered by adopting the regulations in question.
Under the famliar test of Chevron U S A Inc. v. NRDC, 467
U S. 837 (1984), assum ng Congress has not "directly spoken

to the precise question at issue,” id. at 842-43, we defer to the

agency's interpretation if it is "based on a perm ssible con-

"ascertain in
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struction of the statute," id. at 843. The Chevron test applies
to i ssues of how specifically an agency nust frame its regul a-
tions. New Mexico v. EPA, 114 F.3d 290, 293 (D.C. Gr.

1997).

Here neither the 1984 Act's term "neans of deciding,” nor
that of the 1998 Act, "nmethodol ogy," could possibly be said to
speak directly to the necessary degree of specificity (at |east
i n any sense adequate to condemm the present regul ations).

Nor does the statutory nandate that requirenments be "specif-
ic" illumnate the degree of specificity required. Thus, we
turn to the question of whether it is reasonable to call the
procedures a "neans of deciding" whether carriers neet
"specific" safety fitness requirenents (1984 Act) or a "neth-
odol ogy for determ ning the safety fitness"” of carriers (1998
Act), again with reference to "specific" requirenments. 1In a

series of cases we have explicitly accorded agencies very
broad deference in selecting the |evel of generality at which
they will articulate rules. See New Mexico v. EPA, 114 F. 3d
at 294; Metropolitan Washington Airports Authority Profes-
sional Fire Fighters Ass'n v. United States, 959 F.2d 297, 300
(D.C. Gr. 1992); NRDC v. EPA, 907 F.2d 1146, 1165 n. 16

(D.C. Gr. 1990).

In fact the SFRMis highly specific, as we noted in MST
Express. There, contrasting it with the far nore linmted
treatment of the nmethod for assigning ratings in the Safety
Fitness Procedures, we said that the SFRM "provides
FHWA i nspectors with detailed guidelines for deriving a
motor carrier's safety rating.”" 108 F.3d at 403. It enuner-
ates the specific safety regulations that are considered in a
conpliance review, divides theminto "acute"” and "critical"
categories,1 notifies the carrier of the types of records that
are reviewed for conpliance, and expl ai ns exactly how det ect -
ed violations of acute and critical regulations are conbi ned
into an overall safety rating.

Yet ATA is certainly correct in claimng that the SFRM
fails to specify how many docunents are exam ned for conpli -
ance or how the docunments that are reviewed are selected
But that gap hardly conpels a finding that it fails to nmeet the
specificity requirenent of the statute as construed in MST
Express. Indeed, that case inplied that the SFRMdid
satisfy the statutory nmandate, observing that "it is not appar-
ent fromthe regul ati ons--as opposed to the SFRM -under
what circunstances a carrier should expect to receive a
conditional or an unsatisfactory rating." 108 F.3d at 406. At
the tinme of this accolade the SFRM did not contain the
prescription of sanpling procedures that ATA now clains is
i ndi spensable. In fact, the SFRMs specificity has not in any
way been degraded since MST Express.

1 We discuss the grouping of the safety regulations into "acute"
and "critical" categories in nore detail at Il1.B., infra. The cal cul a-
tion of safety ratings for individual factor areas is covered at I1.C
i nfra.
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The ATA cites MST Express's statement that "[a] notor
carrier or operator |ooking at the current regul ati ons cannot
determine ... what safety fitness rating it will receive.” 1Id
But the regul ati ons condemed in MST Express gave no
gui dance at all as to when inspectors would give a poor safety
rating, providing only that a satisfactory rating would be
awarded if a carrier had "adequate" safety nanagenent

controls. 1d. at 403. "Adequate" was defined in turn as
"appropriate for the size and type of operation of the particu-
lar motor carrier."” 1d. Thus the case can hardly be read to

support the ATA's theory that it required specificity to the
point of laying out a totally determnistic process. A better
reading is that it merely reflects a rule, suggested in New
Mexi co v. EPA, that when a regulation intended to apply a
standard "contribute[s] no extra specificity or clarity" to the
standard it inplenments, the agency has failed "[to do] the

i ntended job." 114 F.3d at 293.

As a practical matter, ATA points to no way in which the
overal | purpose of the Act--pronmpting notor carrier safety,
subj ect of course to protecting carriers' rights--calls for a
promul gation of every detail of the sanpling process by
regulation. It is easy to inmagine an affirmative reason for
t he agency's decision not to subject the sanpling procedure to
noti ce and comment rul enaking--the desire to be able to
vary these technical elenents of the process w thout excessive
del ay as experience accrues.

Al t hough the FHWA did not defend the decision not to
i ncorporate sanpling procedures into the regulations on those
grounds in the rul emaki ng proceedi ngs, neither the ATA nor
TUFS argued that it must place the sanpling procedures
there. The ATA did "urge FHWA to incl ude randomrecord
sanmpling as a conponent of the final rule establishing a new
safety rating nethodol ogy." But ATA was arguing that
FHWA shoul d use random sanpling i nstead of the "focused
sanmpl ing" techni que the agency ultinmately adopted, not that
the statute required the selected technique to be described in
a regulation rather than in the Field Operations Training
Manual , where it in fact appeared. Since the petitioners did
not say why the agency was required to put its sanpling

Page 7 of 20
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met hod into the regul ation, we cannot fault the agency for
failing to explain its decision. "[A] zero argunent deserves a
zero response." ParkVi ew Medi cal Assocs. v. Shalala, 158

F.3d 146, 149 (D.C. Cr. 1998).

In New Mexico v. EPA, in rejecting a demand for greater
detail, we said that "[e]verything el se being equal, the better
a petitioner can denonstrate the feasibility of greater speci-
ficity the nore convincing its attack on agency vagueness,"
and that "where the agency itself has adopted highly specific
i nternal guidelines governing the sane subject, it cannot very
pl ausi bly deny feasibility." 114 F.3d at 294 (enphasis onit-
ted). There we cited MST Express, where, of course, the
detail in the SFRM showed that the agency could handily
achieve far greater specificity than the Safety Fitness Proce-
dures contained. Here, as the FHWA's nmanual does contain
procedures al nost as detailed as those the ATA would re-
qui re, see Federal Hi ghway Adm nistration, Field Qperations
Trai ni ng Manual, ch. 3 (1997), naturally the FHWA's excl u-
sion of the sanpling procedures fromthe notice-and-conmrent
regul ati ons cannot be grounded in infeasibility. But it need
not be. The agency's broad discretion and the reasonabl e-
ness of its choice are enough

B.Failure to Require a Statistically Significant Sanple

The ATA's second claimis that the FHWA arbitrarily
failed to require random selection of a statistically significant

sanmpl e of records for review Instead, the FHWA chose to
use a "focused sanpling"” technique, set forth in its publicly
avail abl e Field Operations Training Manual. The Manua

instructs investigators to "[i]dentify and list drivers and vehi -
cles that have been involved in accidents and drivers and
vehicles found in violation during roadside inspections. These
drivers and vehicles will be used to focus the review ..."
Federal H ghway Admi nistration, Field Operations Training

Manual , ch. 3, at 4. Investigators are also to focus on

drivers cited for hours-of-service violations when determ ning
the I evel of conpliance with those regulations. 1d. at 10. It

i s undi sputed that the records and vehicles exam ned first

under the agency's "focused sanpling" procedure are nore

Page 8 of 20
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suspect--that is, nore likely to exhibit violations than ran-
domy selected records and vehicles. It follows that the
agency will find a higher violation rate using focused sam
pling than it would if it used the random nmet hod petitioners
favor.

According to the ATA, conpliance reviews under the rule
do not produce a "representative picture of a carrier's safety

fitness." Because random sanpling is not required, the ATA
argues, a "skewed sanple" may produce a "skewed under -
standing of a carrier's safety managenent controls.”™ 1In the

ATA view the FHWA therefore fails to achieve its avowed
purpose, the creation of "a reasonabl e approach for assigning

a safety rating which best describes the current safety fitness
posture of a notor carrier as required by the safety fitness
regul ations.” 62 Fed. Reg. 60,035, 60,045 (1997).

ATA appears to assune that any rational system nust
estimate the proportion of violations to be found in the tota
popul ation of a carrier's docunents. W agree, of course,
that if everything el se were equal, information about this
proportion would be useful. But other neasures are also
useful, and the agency may--if it has sone reason--rationally
prefer them

The data yiel ded by the FHWA net hod have val ue, certain-
ly for ranking carriers. It is true that a 15%violation rate in
a sanpl e conposed partly or wholly of suspect docunents
does not support the inference that the violation rate for the
entire docunment population is 15% But the fact that the
suspect - docunent popul ation rate is not equal to the overal
violation rate and does not nean the two rates are not
correl ated. GDP and personal consunption are correl ated,

t hough hardly equal. 1t seens reasonable to believe that
carriers with higher observed violation rates under FHM' s
system -drawi ng a sanpl e of suspect docunents first, with
(for many factors) mninum sanpl e nunbers based on size of
carrier--will generally have higher overall violation rates.

It is true that sone carriers will have a higher proportion
of suspect docunents than others. But this does not destroy
the value of FHWA's nethod. Consider two carriers of equa

Page 9 of 20
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size, X and Y, where the sanple from X has the higher

observed violation rate. It is reasonable to infer that Xs
overall violation rate is higher regardl ess of which carrier has
nore suspect docunments. To illustrate, we present two limt-
ing cases: In Case 1, X has so many suspect docunents that

the X sanple is entirely made up such records, while Y has

no suspect docunents. In this case, the carrier with nore
suspect documents (i.e., nore roadside violations, accidents,
etc.) unsurprisingly has a higher violation rate. In Case 2 we

assune the reverse--that X s sanpled docunents are all non-

suspect and Y's are all suspect. X s non-suspect docunents

show a higher violation rate than Y's suspect docunents.

The result is a little surprising, but all it nmeans is that is that
in this particular instance "suspectness” turned out not to

have been a good proxy for violation rate for those two

carriers. The inference that X was the worse violator is not

i mpai red.

Part of ATA's problemarises froma m sreadi ng of the
rules. The SFRM says that "[w] hen a nunber of docunents
are reviewed, the nunber of violations required to neet a
pattern must be equal to 10 percent of those examined." 62
Fed. Reg. 60,035, 60,044 (1997). ATA acts as if this neant
that an overall 10 percent rate of nonconpliance with a

critical regulation is satisfactory. |If that were true, it would
follow that only a sanpling procedure ained at estimating the
total rate of nonconpliance would be rational. But the tota

rate is not the standard. Rather than setting the acceptable
nonconpl i ance rate at 10 percent of what all docunents woul d
show, the SFRM sets it at 10 percent anmpbng exam ned
docunent s.

As we said, the agency nmust of course have sone reason
for preferring focused over randomsanpling. It did. |In the
st atement acconpanyi ng promul gation of the final rule, the
FHWA def ended its decision on the grounds that "it is in the
best interest of public safety to continue to focus its limted
resources on drivers and vehicles nost likely to be in violation
of the regulations.” 62 Fed. Reg. 60,035, 60,039 (1997).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1668  Document #415832 Filed: 02/12/1999  Page 11 of 20

To understand the FHWA's rationale, it is helpful to under-
stand the distinction that the agency draws between "acute"
and "critical" regulatory violations, a distinction unchallenged
here. The FHWA defines acute regul ations as those with
respect to which "nonconpliance is so severe as to require
i medi ate corrective actions by a nmotor carrier regardl ess of
the overall safety posture of the nmotor carrier.” 49 CFR 385
App. B, I1(b), 62 Fed. Reg. at 60,044. An exanple is 49 CFR
s 382.201, which (nmotorists may be cheered to read) prohibits
knowi ng use of a driver with a bl ood al cohol concentration of
0.04% or greater. 49 CFR 385 App. B, VII, 62 Fed. Reg. at
60, 045. Each instance of an acute violation affects the rele-
vant factor rating. 49 CFR 385 App. B, 11(g), 62 Fed. Reg. at
60,044. Citical regulations are defined as those with respect
to which "nonconpliance relates to nmanagenment and/or oper-
ational controls. These are indicative of breakdowns in a
carrier's managenent controls.” 49 CFR 385 App. B, Il, 62
Fed. Reg. at 60,044. An exanple is 49 CFR s 391.45(b),
whi ch prohibits carriers fromusing a driver who has not been
medi cal | y exam ned and certified during the past 24 nonths.

49 CFR 385 App. B, VII, 62 Fed. Reg. at 60,046. Violations

of critical regulations do not affect the safety rating in the
rel evant factor unless a "pattern of nonconpliance" is ob-
served. There is no "pattern of nonconpliance" unless 10%

of reviewed docunents, and at |east two docunments, show
violations. 49 CFR 385 App. B., 11(g), 62 Fed. Reg. at 60,044
(1997). For acute violations the reasonabl eness of choosing
focused over randomsanpling is clear. Even a single acute
violation is serious enough to require "i medi ate corrective
actions" and to affect the carrier's safety rating for the

rel evant factor.2 Thus it is emnently reasonable for the

FHWA t o adopt a met hod designed to miss as few such

vi ol ati ons as possi ble. Exam ning the docunments and vehi cl es
nost likely to exhibit violations does so.

The FHWA's rationale is | ess obvious for critical violations,
because the agency has decided that a violation rate bel ow

2 The procedure for calculating the safety ratings in each factor
area is described in II.C, infra.
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10%wi Il not affect the safety rating. Wy not require

random sanpl i ng but inpose a | ower tol erance threshol d?

The agency's answer is that by using a technique likely to
detect as many violations as possible, it can nost effectively
di scover areas requiring carriers' attention so that carriers
can i nmprove conpliance and thus, presunably, safety. Ran-

dom sanpling is less effective in acconplishing this goal

Al t hough this reasoning does not energe with linpid clarity
fromthe rel evant pages of the Federal Register, the agency's
concern with husbandi ng resources for nmaxi mum safety effect
and fostering full conpliance is evident. See 62 Fed. Reg. at
60, 039. The ATA says that trying to locate problens is
justifiable only for enforcenent activities, not for assigning
safety ratings. But even in choosing anong safety rating

met hods it makes sense for the agency to | ook to the overal
goal of the statute, namely safety.

ATA can nake no claimthat the agency's methodol ogy
makes the resulting ratings unsuitable for their ultinmate use.
They are nmade "avail able to other federal agencies and to the
public,"” MST Express, 108 F. 3d at 403, and, as we have said,
there is no showi ng that the system produces skewed rank-
ings. The direct |egal effects have been Iimted. In the past,
the only apparent |egal consequence has been that the recipi-
ent of an "unsatisfactory" rating has been prohibited from
"operating a commercial nmotor vehicle to transport ... [h]az-
ardous materials ... or [nlore than 15 passengers.” 49 CFR
s 385.13(a). The 1998 Act expands the effect, prohibiting any
unfit owner or operator fromoperating notor vehicles in
interstate commerce starting 60 days after the determ nation
See Pub. L. No. 105-478, s 4009(a), 112 Stat. 107, 405-06
(1998) (to be codified at 49 U S.C. s 31144(c)(1)). ATA has
not shown that the systemw |l produce an unfitness rating
that is arbitrary.

Part of ATA's objection on the sanpling issue is that the
SFRM fails to specify how far inspectors are to go in plow ng
through a carrier's docunents. This flexibility produces the
possibility that an inspector could mani pul ate the process.
Consider two carriers, each with 1000 docunents, which the
i nspector attacks worst first, with violations (in each case)

Page 12 of 20
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showing in the first ten but not beyond. |If the inspector

| ooks at 100 for carrier A and 106 for carrier B, that choice
al one (assuming ordi nary rounding practices) puts A but not

B on the wong side of the 10 percent divide.

To sonme extent the Manual addresses this problem by
setting mnimmlevels of docunent review for specific types
of rules. See Federal H ghway Adm nistration, Field Opera-
tions Training Manual, ch. 3 (1997), at 5-6 (driver factor
regul ations), 7-9 (operational factor regulations), 9-10 (opera-
tional factor regulations). For these categories of records,
the m nimum |l evels get at the nost troubling aspect of the
probl em -the chance that an inspector who had it in for a
particular carrier mght condermm it to an unsatisfactory
rati ng by stopping at a very | ow nunber of docunents.

The Manual does not prescribe an upper limt on the
nunber of docunents to be reviewed. But it does guide the
i nspector's decision to expand the review, stating that addi-
tional driver files are to be reviewed "if the focused review

i ndi cates substantial nonconpliance,” id. at 6, and that "in-
creased attention may be required in certain areas of a
carrier's operation that have reveal ed nonconpliance.” Id. at

10. Since inspections that include extra docunents focus on
probl em areas, they are unlikely to yield systematically better
ratings for nore extensively scrutinized operators. 1In the
terns of the Carrier A/Carrier B hypothetical, the six addi-
tional Carrier B docunments reviewed will be in problem areas,
so there is little reason to believe they are less likely to show
violations than the first 100. It was reasonable for FHWA to
suppose that a systemthat inposes a rigid constraint on the
extent of the review would yield | ess accurate ratings than
one that allows inspectors to probe areas that they judge
suspi ci ous.

Furthernore, forcing the agency to specify an upper limt
on the extent of each review runs counter to the genera
principle that courts are ill-positioned to scrutinize an agen-
cy's allocation of its scarce resources. See, e.g., Heckler v.
Chaney, 470 U.S. 821, 827 (1985).
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The discretion that FHWA' s schenme confers on inspectors
can be abused, of course; intentionally and arbitrarily dis-
crimnatory enforcenment of a statute can be unconstitutional
See Brandon v. District of Colunbia Board of Parole, 823
F.2d 644, 650 (D.C. Gr. 1987). But we can see no basis for
restricting agents' discretion on the nere assunption--com
pl etely unsupported by factual allegations--that otherw se
i nspectors will act in bad faith.

The ATA al so makes a procedural claimhere--that the
noti ce-and-conment rule is defective because it specifies no
sanmpling procedure at all; only the Manual does so. Insofar
as this is just a repeat of its early claim our prior discussion
is the answer. Beyond that claim ATA offers no supporting
reason. Here we review whether the current systemfor
assigning ratings is arbitrary. If the FHWA changes its
policy, actions under the new policy will be subject to the
sanme standard of review

C. Treatnment of Hours-of-Service Violations

Inits final challenge ATA clainms that the FHM' s treat-
ment of violations of its "hours-of-service" regulations is
undul y harsh.

Qutside the hours-of-service area, a carrier is assessed one
"point" for each violation of an acute regul ation and one for
each pattern of violations of a critical regulation.3 49 CFR
385 App. B, Il(g), 62 Fed. Reg. 60,035, 60,044 (1997). But for
t he regul ati ons governing drivers' hours of service, 49 CFR
395, a pattern of nonconpliance (located within the "opera-
tional" safety factor) costs the carrier two points. 1d. Each
"point" received with respect to a given factor reduces the
rating in that factor by one level--fromsatisfactory to condi -
tional or fromconditional to unsatisfactory. 49 CFR 385
App. B, Il.C(b), 62 Fed. Reg. at 60, 045.

The ATA argues that this double assessnment is irrationa
because it anmounts to disparate treatnment of "functionally
i ndi stinguishable" violations. |Its best claimon this point is

3 The difference between "acute" and "critical" violations is
explained at 11.B., supra.

that the FHWA's expl anation of the rule nerely defends

enf orcenent of the hours-of-service regul ation--without ex-

pl ai ni ng why patterns of violation of that rule deserve to be
treated nore harshly than violations of other critical regula-
tions.

VWhat the agency did say, however, was enough. W | ook
at the decision to assign two points to patterns of violation of
t he hours-of-service regulations in the context of the agency's
overal | process for turning observed violations into a rating.
First, the types of regulatory default that an inspection turns
up are of widely varying seriousness. This variation is cap-
tured to sone extent by the critical-acute distinction, but
there is also a good deal of variation anong the regul ations
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designated critical. For instance, failing to maintain a nmedi-
cal examner's certificate in a driver's qualification file is a
critical violation. 49 CFR 385 App. B, VII, 62 Fed. Reg. at
60,046 (1997). ATA s theory that all the critical violations are
"functionally indistinguishable” would require us to say that
failing to maintain a nedical examner's certificate is no
different from exceedi ng the maxi num al |l owabl e daily driving
time; this is transparently not the case.

Even after rejecting the ATA's argunent that all critica
violations are functionally indistingui shable and nust be
treated identically, we nust consider whether the decision to
assign two points for hours-of-service violations is rational in
the context of the rating systemas a whole. The core aspects
of the context are the division of regulations as between acute
and nerely critical, the nunmber of regul ati ons governi ng any
subj ect matter (such as hours of service), and the distribution
of subject-matter regul ati ons anong the six safety factors.

To illustrate the effect of context, we conpare the regul a-
tions governing fatigue with the regul ati ons governi ng drug
and al cohol use and testing. There are three substantive and
four recordkeepi ng hours-of-service regul ations that affect
each carrier. The substantive ones are the daily driving rule,
49 CFR s 395.3(a)(1), the daily on-duty rule, id. s 395.3(a)(2),
and the weekly on-duty rule, id. s 395.3(b). The recordkeep-
ing rules require that records of duty status be created, id.
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s 395.8(a), forwarded to the carrier's hone office, id.

s 395.8(i), mmintained there for six nonths along with sup-
porting docunents, id. s 395.8(k)(1), and not falsified, id.

s 395.8(e). Even an unsatisfactory rating for the "operation-
al" factor (where all these violations are |ocated) would not in
itself lower a carrier's rating below "conditional"™; a carrier
can earn a conditional overall rating even with an unsati sfac-
tory rating on a single factor. See Mtor Carrier Safety
Rating Table, supra, at 1.B. By contrast, drug and al coho
matters are the subject of no fewer than eight acute (and two
critical) regulations in the "driver" factor, and three nore
acute regulations in the operational factor. Because two
separate factors include drug-and-alcohol limts, failure to
comply with themcan in itself cause a carrier to receive an
unsatisfactory rating, while failure to conmply with hours-of -
service regul ati ons cannot. Furthernore, there are nore

than twi ce as many ways for failure to conply with drug rules
to cause points to be assessed. Finally, because nost of

these drug and al cohol rules are designated acute, they have
no 10 percent safe harbor

Indeed, it would be plausible to argue that the SFRM
treats fatigue too leniently. One study in the record indicates
that fatigue was the "probable primary cause" of 41% of
studi ed accidents, while al cohol inpairment was involved in
only 4% of studied accidents; drug use was apparently not a
factor in any of the studied accidents. See Transportation
Research and Marketing, A Report on the Determnation
and Eval uation of the Role of Fatigue in Heavy Truck
Acci dents 14 (1985).

The FHWA' s deci sion, then, was not just to assess two
points for patterns of violation of the hours-of-service regul a-
tions, but also to | abel none of those regulations acute and to
confine all of themto the operational factor. |In light of the
conditions the FHWA faced in crafting this el enent of the
SFRMt -t he i nmportance of controlling fatigue, the fact that
t he hours-of-service regul ations are the only ones dealing
with fatigue--we find no irrationality. And the agency point-
ed to each of these factors in justifying its decision. See 62
Fed. Reg. 28,826, 28,829 (1997), 62 Fed. Reg. 60,035, 60,040
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(1997). Although the agency's defense may be of "less than
ideal clarity,"” its "path may be reasonably discerned.” Bow
man Transportation, Inc. v. Arkansas-Best Freight System
Inc., 419 U. S. 281, 286 (1974). Further, the agency's treat-
ment of the issue constituted an adequate response to critica
commrent s.

The ATA al so argues that the FHWA shoul d have consi d-
ered the weakness of the rel ationship between hours-of -
service violations and fatigue in determ ni ng how nmuch
wei ght to assign fatigue-related violations. The record indi-
cates that the FHWA did consider this factor and recogni zed
that the present rules may not target hours of service opti-
mally. 62 Fed. Reg. 60,035, 60,040 (1997) ("[Until the ongo-
ing rulemaking efforts to better regul ate fatigue are concl ud-
ed, the FHWA believes it is inportant to continue to assign
two points for a pattern of violations of a Part 395 'critical
regul ation.”) That there are flaws in the current substantive
regul ati ons does not, given the evidence indicating that |ong
peri ods of driving cause accidents, render the agency's treat-
ment of the rules arbitrary and capricious. See Patrick
Hanel i n, Surveys about Professional Truck Drivers: Profes-
sional Characteristics of Truck Drivers: Situations, Condi-
tions and Duration of Wrk: Road Safety Effects 4 (1990)
("over-risk of involvenent in accidents beyond ten and nore
hours of work span"); NISB, Safety Study: Fatigue, Al co-
hol, OQther Drugs, and Medical Factors in Fatal-to-the-Driver
Heavy Truck Crashes 78 (1990) ("Research evidence indicates
that accident rates for trucks tend to increase dramatically
the I onger the driver continues beyond 8 hours of continuous
driving.").

[11. TUFS dains

A Failure to Establish Safety Fitness Procedures for
New Carriers

TUFS argues that the FHWA has failed to promul gate
"specific initial and continuing requirenments" for notor carri-
ers to prove safety fitness as required by s 31144. Its focus,
in fact, is on the word "initial"; no one could seriously argue

that the FHWA has failed to promul gate "conti nui ng" re-
qui rements for carriers already in operation

Al t hough the Secretary does not raise the issue of standing
it is our duty to do so where it is questionable. See, e.g.
Catholic Social Service v. Shalala, 12 F.3d 1123, 1125 n.2
(D.C. Cr. 1994). Here, though it is surely questionable,
TUFS passes--if barely. TUFS describes its nmenbers as
"various business entities whose operations subject themto
federal regulation of interstate trucking," and conpl ai ns that
the FHWA' s regul ations "cannot be used to keep dangerous
trucki ng conpani es out of interstate operation.” W infer a
claimthat TUFS nenbers are particularly exposed to injury
fromunsafe truckers, although TUFS does not itself make
the connection. Such a claimsatisfies both the Constitutiona
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and prudential standing requirements to bring a suit under a
hi ghway safety statute, as we held in International Brother-
hood of Teamsters v. Pea, 17 F.3d 1478, 1482-83 (D.C. Gir.
1994).

The FHWA does have a safety-related requirenment in
pl ace to determ ne whether a carrier's application for new
carrier authority should be approved. Carriers are required
to provide proof of financial responsibility. 49 CFR
s 365.109(a)(5) (1997). This is relevant to safety; i ndeed,
operating a vehicle wi thout "mninumlevels of financial
responsibility" is an acute violation of safety regul ations, and
failure to maintain proof of financial responsibility is a critica
viol ation. See 62 Fed. Reg. 60,035, 60,045 (1997). It is a
nodest safety fitness requirement, to say the |east, but of
course it is designed for new carriers, which by definition |ack
a record on which to base a safety determnation. 1In the
absence of any suggestion from TUFS as to what an adequate
safety rating systemfor new carriers ought to entail, we are
in no position to hold the FHM's systeminsuffi cient.
TUFS directs none of its fire to the issue of carriers that in
some degree represent continuations of prior carriers, possi-
bly with a bad record, so we need not address it.

TUFS also clains that it is "unconsci onable that the gov-
ernment has no | egal nmeans to shut down dangerous opera-
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tions.” Wiile this may have been true, it was not because of
the FHWMA' s regul ations. The 1984 Act conferred no such

power on the agency. The 1998 Act does confer it, see Pub

L. No. 105-178, s 4009(a), 112 Stat. 107, 405-06, to be codi -
fied at 49 U S.C. s 31144(c)(1). As we said earlier, none of
the parties even nmentioned the 1998 Act, and in any event a

j udgrment aimed at pushing the FHWA into action under the
1998 Act would be premature, as the Act is |less than eight
months old. 1In fact the Secretary appears to have been
taking steps to i nplenment his new powers. See 63 Fed. Reg.
49, 630, 49,631 (1998) (request for conments on 1998 Act

i npl enent ati on encouraging "all interested parties to submt
written coments through Novenber 22 on any TEA-21

provi sion").

B. I nvalidation of Existing Safety Ratings

TUFS al so argues that this Court's decision in MST Ex-
press requires the invalidation of all existing safety ratings.
TUFS | acks standing to raise the issue, however. It asserts
no basis for organizational standing other than that its pur-
poses include pronotion of the "just and efficient admnistra-
tion of federal highway safety statutes,” a generalized interest
that is plainly inadequate. See Sierra Club v. Mrton, 405
US. 727, 739 (1972). And it does not claimthat any of its
menbers has suffered or is about to suffer injury because of
the application of the old rating system Since Article II
prohi bits federal courts fromrecognizing injuries that are
neither "actual" nor "inmnent," see Lujan v. Defenders of
Wldlife, 504 U S. 555, 560 (1992), we have no authority to
reach the claim

IV. Cains of |Intervenor

I ntervenor Petrol eum Marketers Associ ati on of America
("PMAA") argues that the FHWA was arbitrary and capri -
cious in deciding to use "preventabl e or recordabl e" accidents.
Inits view the agency can only reasonably rely on accidents
where the driver has been found to be at fault before a "fair
and inpartial tribunal."” W need not address PMAA' s argu-
ments with respect to "preventable" accidents, since FHMA
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is no longer using that criterion to assign the initial safety
rating. See 62 Fed. Reg. 28,826, 28,827 (1997). And we

think it reasonable to use all accidents rather than just those
in which the operator's driver is found at fault, in light of the
uncertainty as to whether determ nations of fault will be

made with respect to every accident and the infirmties of the
faul t -determ nati on process.

The PMAA al so describes itself as an organi zati on of smal
haul ers which are obligated to drive under adverse conditions
(e.g., to deliver heating oil in winter), and argues that FHM
did not take its industry's character into account sufficiently
in formulating the rule. But the FHWA explicitly took the
effect of the accident factor on small carriers into account by
providing that a safety rating will not be reduced because of a
singl e accident during each one-year period. 49 CFR 385
App. B, Il1.B(d), 62 Fed. Reg. 60,035, 60,044 (1997). Nor do
we think the agency irrational in failing to make speci al
acconmodations for the oil delivery industry, in light of the
relatively high acceptable accident rate and the exi stence of
an appeal s process in which carriers can nake a case that
"the recordable rate is not a fair nmeans of evaluating its
accident factor." 49 CFR 385, I1.B(e), 62 Fed. Reg. at 60, 044.

Concl usi on
The petitions for review and the clains of the intervenor
are deni ed.

So ordered.
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