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Medi cal Waste Institute
Before: Wald, WIIlianms and Henderson, Circuit Judges.
pinion for the Court filed by Crcuit Judge WIIlians.
WIlliams, G rcuit Judge: Section 129 of the Cean Air Act,
added by the 1990 anendments, directs EPA to establish

performance standards for new and existing nmedi cal waste
incinerators ("MANIs"), including "emissions I[imtations and

other requirements” for new units and "guidelines ... and
other requirements” for existing units. 42 U S.C
s 7429(a)(1). In general, the standardsl are to

reflect the maxi mum degree of reduction in em ssions of
air pollutants ... that the Adm nistrator, taking into
consi deration the cost of achieving such em ssion reduc-
tion, and any non-air quality health and environnenta

1 The EPA explains that the rules for existing units are "guide-
lines,"” while those for newly constructed units are "standards."
The difference between the two appears to be that standards are
federal requirements that apply directly to newy built MNs, while
gui delines do not directly govern MNFs, but are given effect
through a requirenent that states adopt rules that are at |east as
strict as the guidelines. See 62 Fed. Reg. 48, 348, 48,351/1 (1997)
[J.A 976/1]. Since the distinction is not inportant for purposes of
this case, for convenience we refer to both sets as "standards."

i npacts and energy requirenents, determnes is achiev-
able for new or existing units in each category.

42 U . S.C. s 7429(a)(2). The EPA explains that this |evel of
control is commonly referred to as "maxi mum achi evabl e
control technology," or "MACT." See 62 Fed. Reg. 48, 348,
48,351/ 3 (1997).

The statute supplenments this general directive with specific
requi renents, detailed below, that dictate mnimum]|evels of
stringency bel ow which EPA may not go (using the phrase
"shall not be less stringent than"). See 42 U S.C
s 7429(a)(2). The parties refer to these requirenments as
"floor" provisions. (The nonenclature can be confusing be-
cause these sentences in fact establish maxinuns on the
em ssions that EPA's standards may permt.) The statute of
course authorizes EPA to establish still stricter standards if it
finds them "achievable.” 1In its rulenmaking, the EPA first
est abl i shed each floor (i.e., addressed the "not |ess stringent
t han" provisions) and then consi dered whether to set the
standard at a stricter level. See 62 Fed. Reg. 48,348, 48,353/2
(1997). In sonme cases EPA found greater stringency achiev-
able, in others not.

The petitioners, the Sierra Cub and the Natural Resources
Def ense Council (both referred to here sinply as the Sierra
C ub), challenge EPA's rul e establishing MN standards,
conplaining principally that EPA failed to conmply with the
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specifications of s 7429(a)(2) for the floors. Al though we
reject the Sierra Club's statutory construction chall enge, we
concl ude that there are serious doubts about the reasonabl e-
ness of EPA's treatnent of the floor requirenents, and

remand the rule for further explanation. The Sierra Cub

al so clains that EPA should have required MAFs to use
pol I uti on preventi on nmeasures, such as progranms to reduce
waste streanms, and that it unlawfully failed to consider cer-
tain "non-air quality" effects of MAV pollution on health and
the environnent. W reject both these clains.

| .Floors for Existing Units

The Clean Air Act contains the follow ng floor requirenent
for existing MA's:

Em ssions standards for existing units in a category may
be |l ess stringent than standards for new units in the
same category but shall not be less stringent than the
average em ssions limtation achieved by the best per-
form ng 12 percent of units in the category. The Adm n-

istrator may distingui sh anong cl asses, types, ... and
sizes of units within a category in establishing such
st andar ds.

42 U.S.C. s 7429(a)(2).

The EPA's first step was to divide the M popul ation into
t hree subcat egori es, based on waste-burning capacity: small
medi um and large. 61 Fed. Reg. 31,736, 31, 740/2 (1996).
Setting standards for nine pollutants in each of these three
subcat egori es, EPA went on to make 27 separate floor deter-
m nati ons.

To do so, it surveyed the enmissions limts inposed by state
regul ations and permt requirenments, reasoning that each
such limt was an "emi ssions limtation" within the nmeaning of
the Cean Air Act. Then, for each of the nine pollutants
covered by the standards, EPA ranked the incinerators by
the stringency of the control provisions to which they were
subject, fromstrictest to laxest. Finally, it selected the 12
percent of the incinerator popul ation subject to the strictest
controls and set the floor level for the subcategory by averag-
ing the emissions Iimtations governing those incinerators.
See 61 Fed. Reg. 31, 736, 31, 744-45 (1996).

For 17 out of the 27 floors to be established, however, EPA
found that the share of the MAN popul ati on covered by any
regul atory requirenent was |less than 12 percent. See Pat-
rick Chang, Letter to Jim Pew, June 4, 1998, at 1. (Questions
about the validity of this finding are discussed below.) So for
these 17 EPA suppl enented the regul atory data with "uncon-
trolled" data--data fromits test programrecording the per-
formance of incinerators with no pollution controls. See 61
Fed. Reg. 31,736, 31,745/2 (1996); Suzanne Shoraka Bl air,
"Determ nation of the Maxi num Achi evabl e Control Technol -
ogy (MACT) Floor for Existing Medical Waste Incinerators,”
Jan. 31, 1996, at 2 ("Blair Mem"). For instance, EPA
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estimated the total population of small MAs at 1,118, so that

12 percent anmobunted to 135 units. 1d. But it found that

state limtations covered 135 or nore MAFs only with regard

to two of the nine pollutants. |Its solution for the other seven
pollutants is illustrated by its treatnment of hydrogen chloride
(Ha). Estimating that only 91 small MANs were actually

subject to state HO limts, EPA assuned that the |ast 44

units in the top 12 percent were not subject to em ssions
control at all. To calculate the HO standard it averaged the
state ceilings (evidently weighted for the nunber of units
covered), together with the highest (i.e., worst) of the results
fromits own testing of uncontrolled small MAN's, weighted 44
tinmes. Id. at 2-4.

A. Chal l enge to Statutory Construction

The Sierra G ub argues that EPA' s use of regul atory
permt data rather than performance data violated the stat-
ute's requirenment to base the floors on "em ssions limta-
tion[s] achieved." s 7429(a)(2). The EPA defends itself
principally with a tortured argunment that 42 U S. C
s 7602(k), which defines an "em ssion limtation" solely as a
type of regulatory requirenent, applies here in the sense of
all owi ng the use of regulatory data, but not in the sense of
requiring the use of such data exclusively. The Sierra Cub's
argunents to the contrary lead off with the claimthat
s 7602(k) cannot apply here because it defines an "em ssion
[imtation," while s 7429(a)(2), the provision calling for these
standards, refers to an "em ssions limtation."

The parties beckon us into a labyrinth, but in this case,
unl i ke the hapl ess Atheni an youths and mai dens given in
tribute to King Mnos, we are not conpelled to enter. The
perm ssibility of EPA' s approach does not turn on the appli-
cability of s 7602(k), but on whether using the state regul ato-
ry data is a reasonabl e nmeans of estimating the performance

of the top 12 percent of MAIs in each subcategory. |If using
the state data is reasonable for this purpose, EPA does not
need s 7602(k); if using the state data is unreasonable, then

EPA has conceded that s 7602(k) will not save its position.2

2 The EPA found in its response to conments that reasonabl e-
ness requires the use of data that all ow the agency to concl ude

W first reject the Sierra Club's claimthat EPA s decision
to base the floors on regulatory data fails the first step of the
Chevron test. None of the Sierra Cub's argunents establish
that Congress has "directly addressed” and rejected the use
of regulatory data. See Chevron v. NRDC, 467 U.S. 837, 843
845 (1984).

The Sierra Cub argues that the plain nmeaning of
s 7429(a)'s words, "average emi ssions limtation achieved by
the best performng 12 percent of units," precludes the use of

Page 4 of 15
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regul atory data. But this phrase on its own says nothi ng
about how the performance of the best units is to be cal cul at-
ed. And the Sierra Cub has disavowed any interpretation

that woul d require neasuring the performance of every | ast
unit--it stated in its brief and confirnmed at oral argunent
that the statutory | anguage "does not preclude EPA from
relying on a representative sanple of the units in each
category."” The phrase does not by its plain meaning excl ude
estimation, either by sanpling or by some other reliable
neans.

The Sierra Cub also clains that the | egislative history of
s 7429(a)(2) reflects Congressional intent to prohibit EPA
fromrelying on regulatory data. The Sierra Cub cites an
earlier version of the 1990 Cean Air Act Amendnents that
woul d have required em ssions standards to "reflect the

greatest degree of emi ssion reduction achievable ... which
... (A has been achieved in practice ..., or (B) is contained
in a State or local regulation or any permt ..., whichever is

nore stringent.” S. 1630, 101st Cong., 2d Sess. s 306 (1990)
("Senate Bill"). The Sierra Cub argues that the disparity
bet ween the | anguage of the Senate Bill and that of the
enact ed anendnments establishes Congress's intent to prohibit
the use of regulatory data. Cbviously Congress was deli ber-
ate in dropping the Senate Bill's mandate that EPA use state
or local regulatory Iimts whenever they were nore stringent
than the results achieved in practice. But it seens to us

"what the best performng 12 percent of existing HMW were able
to achi eve," EPA Response to Comments ("RTC'), July 1997, at 3-
28. [J.A 736].

Page 5 of 15
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quite a stretch to infer that in thus reducing the nandated
degree of stringency Congress expressed an intent to ban use
of regulatory data as a proxy for what firnms have achieved.

The Sierra Cub offers two additional argunments that the
use of regulatory data fails the first step of Chevron. Nei-
ther, it turns out, has any bite so | ong as EPA used the
regul atory data nmerely to generate a reasonable estimte of
the actual performance of the top 12 percent of units. First,
the Sierra O ub says that using regulatory data is inpossible
because such data exists for fewer than 12 percent of units.
But if the regulatory data provide a good proxy for the
performance of the units they do cover, then it is irrel evant
that the coverage is inconplete. (The issue of how well the
units work as proxies is addressed below ) Second, the
Sierra Club argues that using regul atory data woul d i nper-

m ssibly "inmport an achievability requirenent” into the unit

floor conmputation. A premise of the argunment is the counter-
intuitive proposition that an "achi eved" |evel may not be
"achievable," or, as Sierra Club puts it, may be better than
"EPA' s notions about what is 'achievable.' " Again we need

not enter the thicket. The distinctionis irrelevant if (as here)
the permt data are used only to approxi mate what actually is
"achi eved" in practice.

Addr essing the second step of Chevron, we find nothing
i nherently inperm ssible about construing the statute to per-
mt the use of regulatory data--if they all ow EPA to nmake a
reasonabl e estimate of the performance of the top 12 percent
of units. Indeed, the Sierra O ub conceded at oral argunent
that "a reasonabl e sanple” may be used "to find out what the
best 12 percent are doing." Oal Arg. Tr. at 11. To be sure,
the Sierra ub did not concede that permt data may be
used. But neither has it provided any basis for believing that
state and local limtations are inherently such weak indicators
of performance that using themis necessarily an inperm ssi-
ble stretch of the statutory ternmns.

EPA typically has wide latitude in determ ning the extent
of data-gathering necessary to solve a problem W general -
Iy defer to an agency's decision to proceed on the basis of
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i nperfect scientific information, rather than to "invest the
resources to conduct the perfect study." See American lron

& Steel Inst. v. EPA, 115 F.3d 979, 1004 (D.C. Cir. 1997) (per
curiam. Although the agency's choice of nodel will be
rejected if it "bears no rational relationship to the reality it
purports to represent," Colunbia Falls Al um num Co. v.

EPA, 139 F.3d 914, 923 (D.C. Cir. 1998), the necessary

rel ati onship seens quite possible here. Indeed, it seens
likely that any jurisdiction bothering to inpose limts would
not know ngly set them bel ow what it found firns to be
achieving in practice. And there seens no reason to think

t hat underachieving firnms would be overrepresented in juris-
dictions nmaking this effort. O course those jurisdictions my
have proceeded in error, may have outdated limts, and may
have cont ai ned unrepresentatively high shares of bad actors,
but we address the evidence of possible infirmties belowin
our discussion of the Sierra Cub's challenge to EPA' s net h-
odol ogy as arbitrary and capricious. W note that since EPA
had data on only one percent of about 3000 MA¥s, RTC at 3-

28, the data-gathering costs of any non-sanpling nethod may
wel | have been daunti ng.

The Sierra O ub conpl ains that EPA never used the rea-
sonabl e-estimation rationale in explaining its decision to use
regul atory data, but instead rested on its interpretation of
s 7602(k). Although nuch of EPA s expl anation during the
rul emaki ng was i ndeed devoted to s 7602(k), the agency did
state that use of the regulatory data was perm ssi bl e because
t he agency "could conclude fromthese data what the best
performng 12 percent of existing [MAFs] were able to
achieve." RIC at 3-28. Simlarly, it characterized the
MACT fl oor as "a nmeasure of the level of air pollution control
currently used by a relatively small fraction of the MN."
RTC at 3-30. In its 1995 rul emaki ng proposal, EPA ex-
plained that it exam ned the state regulatory data "to deter-
mne the emssion [imtations achi eved by the best-performnm ng
12 percent of units in each subcategory,” and further defend-
ed its decision by observing that "[i]t was assuned that al
MN's are ... achieving their [regulatory] limts." 60 Fed.
Reg. 10,654, 10,674/2-3 (1995). This link between the regul a-
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tory requirements and actual perfornmance undergirded

EPA's decision to use regulatory data when it first proposed
MAN standards in 1995, and the agency certainly did not

di savow that rationale when it adopted the standards in the
present rul emaking.

We therefore reject the Sierra dub's argunent that the
Clean Air Act forbids the use of permt and regul atory data,
and hold that the use of such information is perm ssible as
long as it allows a reasonable inference as to the perfornmance
of the top 12 percent of units. Simlarly, as long as there is a
reasonabl e basis for believing that sonme of the best perform
ing 12 percent of units are uncontrolled, EPA may include
data points giving a reasonable representation of the perfor-
mance of those units in its averaging.

B. Chal |l enge as Arbitrary and Capri ci ous

W& now exam ne whet her EPA was justified in using its
conbi nation of regulatory data and uncontrolled values to
approxi mate the performance of the top 12 percent of MAs.
The Sierra G ub argues that EPA has not pointed to evidence
supporting the reasonabl eness of the approximtion, and we
agree that at a mninmumfurther explanation is needed. W
outline the problens that need to be resol ved on renand.

Al t hough EPA said that it believed the conbi nati on of
regul atory and uncontroll ed data gave an accurate picture of
the relevant MNs' performance, it never adequately said
why it believed this. W refer to two specific areas to
illustrate the deficiencies in EPA' s explanation

First, EPA has said nothing about the possibility that
MAN's m ght be substantially overachieving the permt |Iim
its.3 If this were the case, the permt limts would be of little
value in estimating the top 12 percent of MANI's' performance.

3 Although the agency conceded in its response to coments
that "actual enission data routinely fall belowthe State and permt
emssion limts," RTC at 3-27, the context nakes reasonably clear
that the EPA was referring to data on "actual em ssions” during
tests; EPA inplied that "these |levels are not routinely achieved in
practice." Id.

Data in the record suggest that the regulatory linmts are in
fact much higher than the emi ssions that units achieve in
practice. For 13 of the 27 cases EPA considered, the floor
which is the weighted average of the regulatory limts and the
uncontroll ed data, is higher than the value used for the
uncontrol l ed data.4 For instance, in the case of the HO fl oor
for small MANIs, the value for uncontrolled em ssions was
2,770 parts per mllion volune, and the floor (the weighted
average of the regulatory and uncontrolled data) was 4, 426
ppnv. Blair Mem at 2. Thus, unless EPA made a nat he-
mati cal error (or we have), the average of the regulatory data
must have been 5, 227 ppnv5, or 89% hi gher than the uncon-
trolled em ssions.

Even under the nost deferential standard, it is difficult to
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accept a nethod under which the enm ssions of the best-
performng 12% of units are hypothesized to pollute nearly
twice as badly as the worst of test units that |acked any

em ssions controls. CQur observations are based on our own
anal ysis of EPA's data, and we may have onitted sone

crucial step in the process, but the exercise highlights the
need for additional explanation even if our calculation is
wWr ong.

Second, EPA never gave any reason for its apparent belief
that MAFs that were not subject to permt requirenments did
not depl oy em ssion controls of any sort. Unless there is
some finding to this effect, it is difficult to see the rationality
in using the "uncontrol |l ed" data for the units that were not
subj ect to regulatory requirenents.

Furthernore, data on which EPA relied strongly suggest
that it was irrational to suppose that any of the incinerators

4 Such at least is our reading of the Blair Menorandum It
lists what appear to be the test results used (evidently with no
br eakdown for size category), and the floor em ssion |evels sel ected.
See id. at 3.

5 W know the data for the uncontrolled 44 and the average of
135, with only the figure for the permt data unknown (X):

al l
((2,770 * 44) + 91X)/135 = 4,426. Solving for X we get 5, 227.

in the top 12 percent were uncontrolled--at |east for the six
pol lutants that wet scrubbers control.6 Data submitted by
the American Hospital Association in 1995 indicate that over
55% of MAF's in each category were controlled by wet
scrubbers.7 See Conments and Recommendati ons of the

American Hospital Association, April 28, 1995, Exhibit 3.
Particularly since the AHA data were the starting point for
EPA's estimate of the nunber of MAs, 8 see 61 Fed. Reg.
31,736, 31,739/3, it is difficult to see howit was rational to
i ncl ude any uncontrolled units in the top 12 percent, at | east
with respect to pollutants that wet scrubbing controls.

Wth these nunbers, EPA s nethod | ooks hopelessly irra-
tional. Moreover, assumng the regulatory data was a good
proxy for the better controlled units and that there were
shortfalls in reaching the necessary 12 percent, EPA has
never explained why it nade sense to use the highest of its
test run data to make up the gap. Nonetheless, we do not
vacate the standard. It is possible that EPA may be able to
explain it, and the Sierra O ub has expressly requested that
we | eave the current regulations in place during any renand,
rather than elimnate any federal control at all. W therefore
remand the floor determinations for existing units for further
expl anati on by EPA.

6 These pollutants include particulate matter, dioxin precursors,
HO, lead, cadmum and nmercury. See Brian Strong, Menoran-
dumto Rick Copland, March 20, 1996, at 2.
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7 The exact figures are 690 of 1,214 small units (56.8%, 365 of
589 nediumunits (62.0%, and 281 of 430 large units (65.3%. AHA
Comments, Exhibit 3.

8 The EPA added about 400 MN's to the AHA data and
del eted about 200 fromthat total. See 61 Fed. Reg. at 31, 739/3.
Even in the unlikely event that all the added MAN's | acked scrub-
bers and all the deleted ones had them nore than 12 percent of
MAI's in these subcategories would as a matter of nathemati cal
necessity have to be controlled. Yet in each subcategory the EPA
used uncontrolled data points for at |east sonme of the pollutants
that scrubbers control. See Chang Letter at 1.
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Il.Floors for New Units

The Clean Air Act prescribes that standards for newy
constructed MN's "shall not be | ess stringent than the
em ssions control that is achieved in practice by the best
controlled simlar unit, as determ ned by the Adm nistrator."
42 U.S.C. s 7429(a)(2).

To i mpl ement this provision, EPA exam ned each subcate-
gory and identified the nost effective technology in use by an
incinerator in that subcategory. That technol ogy becane the
basis for the new unit standard for incinerators in the subca-
tegory. For instance, the nost effective technology that it
identified as in use by a small MAN was a so-call ed noderat e-
efficiency wet scrubber, so the floor for new small MAs is
based on the performance capability of such a scrubber. |If
EPA had identified any small MA's enpl oyi ng hi gh-
efficiency wet scrubbing, the new small MA floor would
presumably reflect the performance of that technol ogy. See
61 Fed. Reg. 31, 745-46 (1996).

To determ ne the performance of a given technol ogy, EPA
consulted the data fromits own testing program and data
provided by private parties and identified the highest |evel of
em ssions recorded in any test of an incinerator using the
technol ogy in question. It then increased that value by 10
percent and rounded up to "an appropriate round nunber” to
arrive at the em ssions performance figure it ultimtely used
for that technology. See Mark B. Turner & Katie Hanks,
Menorandumto Richard A Copl and, May 20, 1996, at 10
(" Tur ner/ Hanks Mermo").

The Sierra Cub, pointing to the statutory reference to the
"best controlled simlar unit,"” 42 U S.C. s 7429(a)(2), pur-
ports to find two deficiencies in EPA's approach. First, it
argues that EPA should have identified the single best-
performing unit in each subcategory and based the new unit
floor for that subcategory on that particular unit's perfor-
mance, rather than considering the perfornmance of other
units enploying the same technology. Next, it argues that
EPA conmpounded its error by basing the floor on the em s-
sions of the worst-performng unit enploying the technol ogy

in question. W address the Sierra Club's clains in the
reverse of the order of presentation

First, EPA would be justified in setting the floors at a | evel
that is a reasonable estimate of the performance of the "best
controlled simlar unit" under the worst reasonably foresee-
abl e circunstances (we use the subjunctive because it is not
clear fromthe record whether the agency was doing this). It
is reasonabl e to suppose that if an em ssions standard is as
stringent as "the em ssions control that is achieved in prac-
tice" by a particular unit, then that particular unit will not
violate the standard. This only results if "achieved in prac-
tice" is interpreted to nean "achi eved under the worst fore-
seeabl e circunstances.” In National Linme Ass'n v. EPA 627
F.2d 416, 431 n.46 (D.C. Gr. 1980), we said that where a
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statute requires that a standard be "achievable," it nust be
achi evabl e "under nost adverse circunstances which can
reasonably be expected to recur."” The sane principle should
apply when a standard is to be derived fromthe operating
characteristics of a particular unit. Although this potenti al
rationale for EPA's nethod was nade clear in the briefs for
the agency and the parties intervening on its behalf, it does
not appear in the rul emaking record with enough clarity for
us to say that the agency's "path may reasonably be dis-
cerned."” Bowmran Transportation, Inc. v. Arkansas-Best

Frei ght System Inc., 419 U S. 281, 286 (1974).

The Sierra Cub also clains EPA erred in considering the
em ssions of units other than the best controlled unit. The
EPA sinply has not explai ned why the phrase "best con-
trolled simlar unit" enconpasses all units using the sanme
technol ogy as the unit with the best observed performance,
rather than just that unit itself, as the use of the singular in
the statutory | anguage suggests. W do not nmean to say that
EPA's interpretation is inpossible. Perhaps considering al
units with the same technology is justifiable because the best
way to predict the worst reasonably foreseeabl e performance
of the best unit with the available data is to | ook at other
units' performance. O perhaps EPA reasonably considered
all units with the same technol ogy equally "well-controlled,"
so that each unit with the best technology is a "best-

Page 12 of 15
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controlled unit" even if such units vary widely in perfor-
mance. But we do not know what interpretation the agency
chose, and thus cannot evaluate its choice.

A simlar analysis applies to the agency's choices to add 10
percent to the observed emi ssion levels and to further round
up the result, often in ways that seemcontrary to ordinary
principles of rounding. See, e.g., Turner/Hanks Meno at 11
(rounding fromO0.0198 to 0.03). Each of these may be
justifiable as a means of reasonably estimating the upper
bound of the best-controlled unit's performance, but in the
absence of agency explanation of both the decision to increase
the I evels and the choice of nethod for determning the
i ncreases, we are in no position to decide.

IIl.Oher Sierra Cub dains

The Sierra Cub's remaining clains are directed not to the
floors EPA established for the various types of facilities, but
to the em ssions standards thensel ves. The floor provision
require only a mnimmlevel of stringency, and the em ssions
standards thensel ves are to "reflect the maxi num degree of
reduction in em ssions of air pollutants ... that the Adm nis-
trator, taking into consideration the cost of achieving such
em ssi on reduction, and any non-air quality health and envi -
ronmental inpacts and energy requirenents, determnes is
achievable." 42 U S.C. s 7429(a)(2). The Sierra O ub argues
that EPA failed to consider two separate factors in noving
fromthe floors to the standards thenselves: the effectiveness
of pollution prevention neasures and non-air quality health

and environnmental effects arising fromwater, soil, and food
contam nati on by MN pollutants. W reject both of these
cl ai ns.

A. Pol lution Prevention Measures

The Sierra Cub starts its argument with the observation
that em ssions standards are to be based on "nethods and
technol ogi es for renoval or destruction of pollutants before,
during, or after conmbustion,” 42 U S.C. s 7429(a)(3), and
focuses on the "before" in that requirement. It clains that
EPA wongly failed to require MNs to undertake prograns

to reduce the nercury and chlorinated plastics in their waste
streans.

The EPA does not deny that the waste stream reductions
the Sierra ub calls for would reduce pollution. The |ess
mercury in, the less nercury out, and the I ess chlorinated
plastic in, the less HO out. But the EPA has consistently
argued in its response to comments and here that it does not
have evi dence that allows quantification of the rel evant out put
reduction. For mercury, the only quantitative evidence be-
fore EPA was that a pollution prevention program ai ned at
mercury could reduce nmercury em ssions fromvery high
levels to typical levels. See RTC at 7-14 to 7-15. For
chlorinated plastics, there was no quantitative evidence before
the agency. See RTIC at 7-16, 7-18. The Sierra C ub does
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not contest the adequacy of EPA s data-gathering with re-
spect to these measures.

There al so doesn't appear to be any evidence in the record
about the costs of the pollution prevention nmeasures the
Sierra Club advocates. |In the absence of any type of quanti -
fication of benefits or costs, the Administrator had no basis
for finding that, "taking into account the cost," enissions
reductions frompollution prevention progranms were "achi ev-
abl e" as the statute uses the word.

B.Non-Air Quality Health and Environnental Effects

Finally, the Sierra O ub observes that EPA failed to consid-
er the fact that dioxin and nercury from MN's can contam -
nate water, sedinent, and soil, and can bi oaccunul ate in food.
The Sierra Cub argues in a paragraph that this om ssion was
i nproper because the Clean Air Act directs EPA to consider
"any non-air quality health and environmental inpacts" in
setting the MAN em ssions standards. But the Sierra Cub
has made no serious effort, either inits briefs or inits
comments to the agency, to show that the problens about
which it conplains are actually "non-air quality"” effects within
the nmeaning of s 7429(a)(2). Because this threshold step is
unbriefed, and because the Sierra Club's argunment is present-
ed in such a conclusory manner, we decline to consider the
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chal | enge. See Texas Rural Legal Aid, Inc. v. Legal Servs.
Corp., 940 F.2d 685, 697 (D.C. Gr. 1991).

* Kk %

The case is remanded to EPA for further explanation of its
reasoning in determning the "floors" for new and existing
MANs. Petitioners' clains are otherw se rejected.

So ordered.
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