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Lester Sotsky argued the cause for petitioners. Wth him
on the briefs was Jonathan S. Martel. Andrew S. Ratzkin
entered an appear ance.

Steven E. Silverman, Attorney, Environnental Protection
Agency, argued the cause for respondents. Wth himon the
brief were Lois J. Schiffer, Assistant Attorney Ceneral, US.
Department of Justice, and Daniel R Dertke, Attorney.

M chael W Steinberg argued the cause for intervenors
Reynol ds Metals Conpany, et al. Wth himon the brief were
Joshua D. Sarnoff, Loren R Dunn and David R Case.

Lowel | F. Martin and M chael A MCord entered appear-
ances.

Before: G nsburg, Henderson, and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: These consolidated petitions,
brought by small manufacturers of alum num challenge three
rul es of the Environnental Protection Agency, pronul gated
pursuant to s 3004 of the Resource Conservation and Recov-
ery Act of 1976 ("RCRA"), Pub. L. No. 94-580, 90 Stat. 2795.
The rules establish a treatnent standard for "spent potlin-
er"--a byproduct of primary alum num reduction--and pro-
hibit its land disposal if it is untreated. Because EPA' s test
for determ ning conpliance with its spent potliner treatnent
standard is arbitrary and capricious, we vacate and remand.
In all other respects, we deny the petitions for review.

. BACKGROUND

A.  Statute and Regul ations

Subtitle C of RCRA establishes a conprehensive regul at o-
ry schene governing the treatnment, storage, and disposal of
hazardous wastes. Wastes are consi dered hazardous if they
possess one of four characteristics (ignitability, corrosivity,
reactivity, and toxicity) or if EPAlists themas hazardous
followi ng a rulemaking. See 42 U S.C. s 6921(a); 40 CF.R
pt. 261. Once a waste is listed or identified as hazardous,
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every aspect of its existence is regulated under Subtitle C
See Cheni cal Waste Managenent, Inc. v. EPA 976 F.2d 2, 8
(D.C. Gr. 1992).

In 1984 Congress adopted the Hazardous and Solid Waste
Amendnents (" Amendnents"), Pub. L. No. 98-616, 98 Stat.
3221, shifting "the focus of hazardous waste managenent
away fromland disposal to treatnment alternatives." Aneri-
can PetroleumlInst. v. EPA, 906 F.2d 729, 733 (D.C. Cr.
1990). The Amendnents prohibit |and di sposal of hazardous
wast es unl ess one of two conditions is satisfied: either the
waste is treated to conply with standards promul gated under
RCRA s 3004(m, or EPA determ nes that hazardous constit-
uents will not "mgrate"” fromthe disposal unit. RCRA
s 3004(9g)(5), 42 U S.C. s 6924(g)(5). Section 3004(m pro-
vi des that EPA nmust specify "those | evels or nethods of
treatnment, if any, which substantially dimnish the toxicity of
the waste or substantially reduce the Iikelihood of mgration
of hazardous constituents fromthe waste so that short-term
and long-termthreats to human health and the environment
are mnimzed." 42 US.C s 6924(m(1).1 |If hazardous
wastes are treated to the level or by the nethod specified
under s 3004(nm), they are not subject to the |and di sposa
prohibitions. 42 U S.C. s 6924(m(2).

The 1984 Anmendnents did not ban all |and di sposal out-
right. Wth the exception of two categories of hazardous
wast es for which Congress inposed earlier restrictions,2 EPA
had to i npl enent the | and di sposal prohibition in three
phases for all wastes identified or |isted as hazardous as of
the tine of the 1984 Anendnents. See generally Hazardous

1 Inits first rulenmaking to inplenment the Armendnents, EPA
consi dered both risk-based and technol ogy-based treatnment stan-
dards. Utimtely, EPA selected standards based on the perfor-
mance of the best denonstrated avail abl e technol ogy ("BDAT").

See Hazardous Waste Treatnment Council v. EPA, 886 F.2d 355
(D.C. Cr. 1989) (upholding BDAT as a reasonable interpretation of
s 3004(m but remanding for fuller explanation).

2 These two categories are solvents and di oxins, see s 6924(e),
and the so-called California List wastes, see s 6924(d).
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Waste Treatnent Council v. EPA, 886 F.2d 355, 357 & n.1

(D.C. CGr. 1989). To guarantee pronptness, a statutory

"hard hammer" fell on May 8, 1990. 42 U S.C

s 6924(9)(6)(C. Hazardous wastes for which EPA failed to

i ssue regul ations by that date were subject to an absol ute ban
on land disposal. For newly identified or |isted hazardous
wastes, the statute required EPA to pronul gate prohibitions
and treatnment standards within six nonths of the date of
listing or identification. RCRA s 3004(g)(4), 42 U S.C

s 6924(g)(4). EPA may delay the effective date of the |and

di sposal prohibition until the earliest date that "adequate
alternative treatnent, recovery, or disposal capacity which
protects human health and the environment” is avail abl e, but
in any event no |longer than two years. RCRA s 3004(h)(2),

42 U . S.C. s 6924(h)(2). This is known as a "national capacity
variance." Applicants may request an extension of the
effective date for up to one year, renewable once for no nore
than one additional year. RCRA s 3004(h)(3), 42 US.C

s 6924(h)(3).

B. Spent Potli ner

Al aluminumin the United States is produced by dissol v-
ing alumna (alum numoxide) in a nolten cryolite bath and
then introducing a direct electric current to reduce the alum -
na to alumnumnetal. The reduction takes place in electro-
Iytic cells, called pots, consisting of a steel shell lined with
brick with an inner lining of carbon. The carbon lining is up
to 15 inches thick and serves as the cathode for the electroly-
sis process. During a service life of four to seven years, the
carbon |ining absorbs the cryolite solution and degrades.
Once a liner cracks, the pot is enptied and cool ed. The stee
shell is stripped away, |eaving a |large solid block of carbon--a
"spent potliner." 3 An estimated 100,000 to 125,000 netric
tons are produced each year. See 62 Fed. Reg. 1991, 1993
(1997).

The listing of spent potliner--assigned hazardous waste
code KO088--has a tangled history. EPA originally listed
K088 in 1980 because it contained high concentrations of
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33,002 (1991).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>
USCA Case #97-1724  Document #342731 Filed: 04/03/1998 Page 5 of 21

cyanide. See 45 Fed. Reg. 47,832 (1980). Before the regul a-
tions took effect, Congress enacted the Solid Waste Di sposa
Act of 1980, Pub. L. No. 96-482, 94 Stat. 2334, which included
a provision naned after its sponsor, Congressman Tom Bevi |

of Al abama. The Bevill Anendnent excluded m ning wastes
fromSubtitle Cregulation until EPA had conducted a study

of the "adverse effects" of such wastes. See RCRA

s 8002(p), 42 U.S.C. s 6982(p). EPA interpreted the Bevil
Amendnent to include "solid wastes generated during the
snelting and refining of ores and m neral s" and suspended its
listing of spent potliner. See 46 Fed. Reg. 4614, 4615 (1981).
VWhen litigation ensued, EPA announced a proposed rein-
terpretation narrowi ng the scope of the Bevill exclusion. See
50 Fed. Reg. 40,292 (1985). EPA then changed its m nd

wi thdrew its proposed reinterpretation, and was sued agai n.

In Environmental Defense Fund v. EPA, this court ordered

the Agency to relist spent potliner by August 31, 1988. 852
F.2d 1316, 1331 (D.C. Gr. 1988). The Agency conplied, see

53 Fed. Reg. 35,412 (1988), but mi ssed the six-nonth statuto-
ry deadline for promul gating | and di sposal restrictions and
treatment standards. As the result of another suit filed by
EDF, EPA signed a consent decree requiring it to pronul -

gate a final rule establishing | and di sposal restrictions for
spent potliner by June 30, 1996. See EDF v. Reilly, No.
89-0598 (D.D.C.).

In April 1996, EPA promulgated the first of three rules
chal | enged here. The Rule prohibited | and di sposal of spent
potliner unless the waste satisfied the s 3004(m treatnent
standard established in the sanme rul enaki ng. See 61 Fed.

Reg. 15,566 (Apr. 8, 1996). The April 1996 Rule al so granted
a nine-nonth national capacity variance pursuant to

s 3004(h)(2) "to allow facilities generating KO88 adequate
time to work out logistics.” 61 Fed. Reg. at 15, 589.

At the time of the April 1996 rul enaki ng, only Reynol ds
Met al s Conpany was engaged in full-scale treatnent of spent
potliner. Reynolds, an intervenor in this case, had begun
treating spent potliner at its facility in Gum Springs, Arkan-
sas several years before any rule was proposed. See Brief for
Intervenors at 4. The Reynol ds treatnent process involves
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crushing spent potliner to particle size and addi ng roughly

equal parts |inestone and brown sand.4 According to Reyn-

ol ds, the brown sand prevents the m xture fromclogging in

the kiln and the Iinestone reacts with the fluoride in spent
potliner to transformit into relatively insoluble calciumfluor-
ide. See 56 Fed. Reg. 32,993, 33,003 (1991); see also 56 Fed.
Reg. 55,160, 55,180 (1991) (discussing potential for slagging or
clogging in thermal treatnent of spent potliner). The m x-

ture is fed into a thermal rotary kiln that is 250 feet in length
and 9.5 feet in dianmeter. Natural gas heats the kiln to 1200
degrees Fahrenheit. Wen the material exits the kiln, it is

cool ed and then deposited in an on-site nonofill.

Under its "derived from' rule, EPA listed the kiln residue
as hazardous because it was generated fromthe treatnent of
a hazardous waste. See 40 CF.R s 261.3(c)(2)(i). In August
1989, Reynol ds petitioned EPA to "delist" its kiln residue--
exenpt it fromthe |list of hazardous wastes--maintaining that
the treated residue was no | onger hazardous. EPA granted
Reynol ds' delisting petition pursuant to RCRA s 3001(f), 42
US C s 6921(f). See 56 Fed. Reg. 67,197 (1991). The
delisting all owed Reynol ds to di spose of treated spent potlin-
er in non-Subtitle C units. EPA recognized that although it
was not specifying a particul ar technol ogy, as a practica
matter Reynolds would wind up treating nost spent potliner
because Reynol ds provided "virtually all existing treatnent
capacity."” 62 Fed. Reg. at 1993.

The April 1996 Rule for spent potliner established a treat-
ment standard expressed as nunerical concentration limts
for various constituents in the waste. The constituents in-
cluded cyanide, toxic netals, a group of organic conpounds
cal l ed pol ycyclic aromatic hydrocarbons (PAHs), and fl uor-

4 Brown sand is an al kaline nmud generated in the process of
extracting alum na frombauxite. Reynolds had previously operat-
ed a bauxite m ne and had stockpiled |l arge quantities of brown
sand. See 56 Fed. Reg. at 33, 003.
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ide.5 EPA explained that nost of these limts were equiva-
lent to universal treatnent standards, which it devel oped "by
eval uating all existing Agency data from various technol o-
gies." 6 April 1996 Rule, 61 Fed. Reg. at 15,585; see also 40
C.F.R s 268.48 ("Universal Treatnent Standards" Table).

The exception was fluoride, for which the concentration limt
was based on data submitted in Reynolds' delisting petition
The standards for cyanide and the organic constituents were
based on a "total conposition concentration analysis.” 61
Fed. Reg. at 15,584. For fluoride and the nmetals, including
arsenic, treatnent standards were expressed in terns of the
Toxicity Characteristic Leaching Procedure or TCLP. 1d.

Because EPA's use of the TCLP is pivotal to the case, it
will be helpful to exam ne the test in sonme depth. EPA
devel oped the TCLP in response to a congressional directive
in the 1984 Amendnments to inprove its then-existing toxicity
characteristic test by maki ng changes "necessary to insure
that it accurately predicts the | eaching potential of wastes
whi ch pose a threat to human health and the environnment

5 Key treatnent standards for non-wastewater fornms of K088
were established as foll ows:

arseni c 5.0 ng/l TCLP
cyani de (total) 590 ny/ kg
cyani de (amenabl e) 30 ng/ kg

fluoride 48 ng/| TCLP

See 40 CF.R s 268.40, "Treatnent Standards for Hazardous

Wastes" Table. Fluoride itself is not a hazardous constituent, but
EPA decided to regulate it because it "is capable of causing
substantial harmin the form of groundwater degradation, adverse
ecol ogi cal effects and potential adverse human health effects. The
Agency's view thus is that, unless fluoride in this waste is treated,
the | egal standard in section 3004(n) would not be satisfied.” 61
Fed. Reg. 15,566, 15,585 (1996).

6 "A universal standard is a single concentration limt estab-
lished for a specific constituent regardl ess of the waste matrix in
which it is present, i.e., the sanme treatnment standard applies to a
particul ar constituent in each waste code in which it is regul ated.
Proposed Best Denonstrated Avail abl e Technol ogy (BDAT) Back-
ground Docurnent for Spent Potliners From Primary Al um num
Reducti on--K088 (Jan. 13, 1995).
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when m smanaged.” 42 U.S.C. s 6921(g). See generally

Edi son Electric Inst. v. EPA 2 F.3d 438, 442 (D.C. Cr. 1993)
(di scussing EPA s promul gation of revised toxicity character-
istic test). The TCLP is designed to sinmulate the nobility or
| eachability of toxic constituents into groundwater follow ng
di sposal of a hazardous waste in a nunicipal solid waste
landfill.7 In 1990 EPA adopted the TCLP as the required

test for neasuring the nobility of toxic nmetals in all solid
wastes. See 55 Fed. Reg. 11,798 (1990).

For solid wastes, the TCLP invol ves reduci ng a sanpl e of
the waste to particle size and mxing it with an extraction
fluid. One of two extraction fluids is used depending on the
alkalinity of the waste being tested. See 51 Fed. Reg. 21, 648,
21,655-56 (1986). Any solid is then discarded and the re-
maining liquid, called the TCLP extract, is analyzed for toxic
contam nants. A solid waste exhibits the characteristic of
toxicity if it contains any one of a nunber of contam nants
specified by EPA at a concentration equal to or greater than
the regulatory level. See 40 CF.R s 261.24 & Table 1
(Maxi mum Concentrati on of Contami nants for the Toxicity
Characteristic). For exanple, the regulatory level for arsenic
is 5.0 ng/l. A waste would be considered toxic--and thus
hazardous--if, when neasured by the TCLP, it revealed a
concentration of arsenic equal to or greater than 5.0 ny/l.

Use of the TCLP is w despread in EPA' s regul ations inple-
menting | and di sposal restrictions. For all wastes covered by
wast e extract standards, the TCLP is used to neasure com
pliance. See 40 C.F.R s 268.40(b).

Wt hout any formal notice and comment, EPA promnul gated
the second spent potliner rule in January 1997, just as the
first national capacity variance was due to expire. See 62

7 Leaching is the process whereby constituents in the waste
beconme suspended or dissolved in |liquids, such as rainwater, that
percol ate through the waste. Leachate is a fluid containing these
conponents drawn fromthe original waste. In sone cases, solubili-
ty--the degree to which a chem cal dissolves in water--depends on
the pH of the nedium Some conpounds are nore soluble in
hi ghly al kaline conditions and others are nore soluble in highly
acidi c conditions.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1724 Document #342731 Filed: 04/03/1998

Fed. Reg. 1992 (Jan. 14, 1997) ("January Rule"). Entitled
"Enmer gency Extension of the K088 Capacity Variance," the
January Rule stated that "unantici pated performance prob-

| ens” were causing the Agency to postpone inplenenting the

| and di sposal prohibition for an additional six nonths. EPA
expl ai ned that "notwi thstanding that the wastes as tested by
the TCLP woul d have conplied with the I and di sposal restric-
tion treatnent standards for the non-wastewater forns of

K088, actual sanpling data shows potentially high concentra-
tions of hazardous constituents in the |eachate" from Reyn-
olds' landfill. 62 Fed. Reg. at 1993.8 The length of the
extensi on was based on EPA's estimate of the tine it would
take to "nodify, evaluate, and correct the current deficiencies
in treatment performance.” Id. at 1992. EPA adnmitted that

it "was not aware of these data until recently, and in particu-
| ar was not aware of these data during the rul emaki ng which
established the KO88 treatnent standard.” 1d. at 1993 n.6.

In July 1997, EPA announced that "Reynol ds' treatnment
(al beit inmperfect) does reduce the overall toxicity associated
with the waste" and consequently was an inprovenent over
t he di sposal of untreated spent potliner. 62 Fed. Reg. at
37,696. Because Reynol ds agreed to give up its delisting and
manage the treated waste in a landfill subject to Subtitle C
saf eguards, the Agency decided that "protective di sposal ca-
pacity exists." Id. at 37,697. It authorized a three-nonth
extension of the national capacity variance to give generators
time to make arrangenments with Reynolds. [1d. On Cctober
8, 1997, the extension ended and the prohibition on |and
di sposal of untreated spent potliner took effect.

8 EPA reported the following levels in actual |eachate as
sured in Septenber 1996:

total cyanide 46.5 ng/ |
arseni c 6.55 ng/ |
fluoride 45 ny/ |

Page 9 of 21
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1. JURI SDI CTI ONAL AND PROCEDURAL | SSUES

Before we get to the nerits two i ssues nust be resol ved.
The first is whether requests petitioners filed with EPA for
reconsi deration deprive this court of jurisdiction. The second
is whether petitioners' challenges to the treatnment standard
are confined to the record before EPA at the tine of the
April 1996 rul emaki ng.

A. The Effect of Pending Requests

Timely petitions for judicial review of the April 1996,
January 1997, and July 1997 Rules were respectively filed on
July 6, 1996, January 21, 1997, and Septenber 15, 1997. See
42 U . S.C. s 6976(a)(1l) (establishing 90-day filing wi ndow).
VWil e these petitions for judicial review were pending, peti-
tioners submtted to EPA a "Petition for Amendnent of Land
Di sposal Restrictions Phase I11--Spent Potliner"™ on July 9,
1996, and a "Petition for Amendnent of RCRA Rul e Regard-
ing Spent Potliner" on April 11, 1997.

A party's pendi ng request for agency reconsideration ren-
ders "the underlying action nonfinal, regardless of the order
of filing" with respect to that party. Wde v. FCC, 986 F.2d
1433, 1434 (D.C. Gir. 1993); see also Tel eSTAR Inc. v. FCC
888 F.2d 132 (D.C. Gr. 1989); United Transp. Union v. |ICC
871 F.2d 1114 (D.C. Cir. 1989). Thus, if petitioners' filings at
EPA sought agency reconsideration, they would operate to
deprive this court of jurisdiction over the July 6, 1996, and
January 21, 1997, petitions for judicial review They would
not affect the Septenber 15, 1997, petition for judicial review,
whi ch chal | enged EPA's July Rul e, because the filings dealt
solely with the rules promul gated earlier

A request for a new rul emaki ng, however, would not pose
any problemfor our subject matter jurisdiction. See Ameri-
can M ning Congress v. EPA, 907 F.2d 1179, 1185 (D.C. Cir.
1990). Once a rule is final, an agency can amend it only
t hrough a new rul emaki ng. See Anerican Petrol eum 906
F.2d at 739-40. 1In this case, EPA promul gated both a
treatnent standard, which it treated as a final rule, and a
nati onal capacity variance, which it extended twi ce. Since

Page 10 of 21
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petitioners' filings with the Agency not only attacked the
treatment standard but al so requested an extension of the

exi sting national capacity variance, it is hard to characterize
them as solely requests for reconsideration, or for a new

rul emaki ng. RCRA's provision governing agency petitions

does not di stingui sh anong requests for "promnul gation
anendment, or repeal." 42 U S.C. s 6974(a). W shal

t heref ore assune, arguendo, that petitioners sought agency
reconsi deration.

After the submission of briefs in this case but before ora
argunent, petitioners infornmed EPA that they were "hereby
wi t hdraw{i ng] any and all such" requests then pending.9
Attachment to Petition for Review (Dec. 17, 1997). They
i mediately filed a new petition for judicial review and a
nmotion to consolidate it with the earlier petitions, which we
granted. Petitioners' actions, although late in the day, have
cured the jurisdictional defect. See United Transp. Union
871 F.2d at 1118; Tel eSTAR 888 F.2d at 134. Their new
petition, filed on Decenber 17, 1997, is tinmely with respect to
the April 1996 and January 1997 Rul es because the 90-day
statute of limtations was tolled by the pending adnministrative
requests for reconsideration. See Stone v. INS, 514 U. S. 386,
392 (1995); 1CC v. Brotherhood of Loconotive Eng'rs, 482
U S. 270, 284-85 (1987). Although neither Stone nor Locono-
tive Engi neers addressed the situation of a party wi thdraw ng
a request for reconsideration, rather than the agency taking
final action on it, this court recently held that w thdrawal had
the sane effect on the time within which to appeal. "W see
no reason why the principles of the general tolling rule should
not be applied when an optional adnministrative petition to
reconsider is withdrawn rather than being acted upon by the
agency." Los Angeles SMSA Ltd. Partnership v. FCC, 70
F.3d 1358, 1359 (D.C. Cr. 1995).

9 EPA conceded at oral argunent that any jurisdictional defect
was cured by the w thdrawal of the pending petitions. It is, of
course, this court's duty to satisfy itself of jurisdiction independent-
ly. See Bender v. WIliansport Area Sch. Dist., 475 U S. 534, 541
(1986).
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B. Record Under Review

The second prelimnary issue relates to the record. EPA
objects that petitioners' clains are based on information not
available to it at the tine the first spent potliner rule was
issued in April 1996. See Brief for Respondents at 23-28.
The Agency contends that petitioners waived their objections
to the treatnment standard because they failed to raise them
during the original rulemaking, and that reviewis limted to
the adm nistrative record conpiled at that tine. According
to EPA, it never reopened the issue of the treatnent stan-
dard in the January or July 1997 rul emaki ngs, and thus
revi ew of evidence discovered after the April 1996 rule is
foreclosed. Id. at 27.

Undoubt edly, new information calling into question the
efficacy of the treatnent standard and the Reynol ds process
pronmpted many of petitioners' current challenges. Petition-
ers cannot be deened to have waived these clains by failing
to present themin April 1996. While judicial review should
be based on the full adm nistrative record before an agency at
the tinme of its decision, see Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U S. 402 (1971); Walter O Boswell
Menorial Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Gir.

1984), there are at |east two ways in which the record

devel oped after the April 1996 Rule is properly before us.

Al t hough we are concerned not with the tinmeliness of the
petitions--each petition for judicial reviewwas tinely with
respect to the rule it challenged--but with the content of the
deci si onmaeki ng record, our analysis draws on the | aw regard-
ing the tine imts for seeking review

First we look to the doctrine of reopening. Wen "an
agency's actions show that it has not nerely republished an
existing rule ... but has reconsidered the rule and decided to
keep it in effect, challenges to the rule are in order.” Public
Citizen v. Nuclear Regulatory Commin, 901 F.2d 147, 150
(D.C. Cr. 1990). Reopening may be explicit, or it may be
inmplicit. See Kennecott Utah Copper Corp. v. United States
Dep't of Interior, 88 F.3d 1191 (D.C. Gr. 1996); State of GChio
v. EPA, 838 F.2d 1325 (D.C. Cir. 1988).

Page 12 of 21
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Statements made in the January 1997 Rule, which the July
1997 Rule referred to as a "notice," 62 Fed. Reg. at 37, 695,
i ndi cate that EPA was consi dering whet her environnenta
performance was so di smal that the treatnent standard
should be re-witten. Gven the new information about the
actual results at the Reynolds facility, it would have been
surprising i f EPA had no second thoughts. "In al nost al
cases," EPA stated in January 1997, "sinply neeting the
treat ment standards" suffices for s 3004(m, but "where
treatment is not operating so as to reduce environnenta
avai l ability of key hazardous constituents appreciably ... the
Agency must question the adequacy of the treatnment."” 62
Fed. Reg. at 1994. EPA cautioned that its action should not
be read "to vitiate a treatnent standard whenever treatnent
performance turns out in practice to be |less than predicted by
anal ytic protocols such as the TCLP," id., thus inplying that
in this particular case poor performance had underm ned
EPA' s confidence in its treatnment standard.

EPA' s reopening of its fluoride concentration limt, which
had been based on the data in the Reynolds' delisting peti-
tion, was nore explicit. In the January Rule, EPA noted that
it "my have to ultimately revise the treatnent standard for
fluoride.... EPA will be seeking nore information to nore
fully characterize the treatnment process for fluoride during
t he extended national capacity variance period." 62 Fed.

Reg. at 1995 n. 13.

That EPA reopened the entire spent potliner treatnment
standard becones all the nore apparent when one considers
that the question whether to extend the national capacity
variance under s 3004(h)--which EPA insists was the sole
focus of its January and July 1997 rul emaki ngs--is inextrica-
bly linked with the question whether the s 3004(m treatnent
standard worked. EPA now denies this, saying that the
"protective" standard of s 3004(h) al one controls the determ -
nati on whet her there is adequate disposal capacity. Brief for
Respondents at 38. But the Agency said something quite
di fferent when these matters were before it. Inits July
Rul e, EPA described the issue confronting it not as one of
"adequat e volune of treatnent capacity,” but as "environ-
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ment al adequacy, specifically whether treatnment satisfies the
requi renents of section 3004(m which says that treatnment is
to be sufficient to mnimze threats to human health and the
envi ronnent posed by | and di sposal of the waste, and section
3004(h) (2) which says that to be adequate treatnent and

di sposal capacity must be protective of human health and the
environnent." 62 Fed. Reg. at 37,695. EPA itself an-
nounced that its "January notice" was "prem sed on two
factors: 1) treatnment performance that was |ess than predict-
ed through the use of nodels in the delisting proceedi ng and
(for constituents whose treatnment is nmeasured by the TCLP
protocol) the [land disposal restriction] treatnent standard,
and 2) unsafe disposal.... The two rationales are |inked and
i nfl uence one another." Responses to Major Comments for
Waste K088 (July 7, 1997).

Once an agency reopens an issue, whether by soliciting
comments or indicating a willingness to reconsider, "a new
review period is triggered." Kennecott, 88 F.3d at 1213. By
t he sane token, once an agency reopens, the record before
the agency at the time of reopening nmay be reviewed by the
court. Because EPA reopened the treatnent standard, the
record devel oped at the tinme of the January and July rul e-
maki ngs is the record for the purpose of judicial review

The sane result may be reached by a different route.
RCRA provides that a petition for review may be filed after
the ninetieth day if "based solely on grounds arising after
such" date. 42 U S.C. s 6976(a)(1l). See Natural Resources
Def ense Council, Inc. v. EPA 907 F.2d 1146, 1165 (D.C. Gir.
1990). Wth respect to a simlar provision in the Cean Ar
Act, we said that the provision was designed to "assure that
standards were revi sed whenever necessary" on the basis of
new i nformation. djato Chapter of Navajo Tribe v. Train,
515 F.2d 654, 660 (D.C. GCir. 1975). djato laid out, as a
precondition, "presentation to the Adm nistrator of any new
i nformati on thought to justify revision of a standard of per-
formance.” |d. at 666.
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VWhat occurred here satisfied the Ajato standard. After
issuing its April 1996 Rule, new data cane to EPA's attention
by the fall of 1996. EPA published the data in its January
1997 Rule. 62 Fed. Reg. at 1993. Petitioners also submtted
to EPA nunerous comments and petitions, now w t hdrawn,

di scussing the inplications of these devel opnents. Although
EPA did not formally act on petitioners' submissions, it did
respond to comments, saying it was "considering these ques-

tions ... but not in the context of the present proceeding."
In Group Against Snog & Pollution, Inc. v. EPA we held
that evidence "subnmitted in the formof comments ... rather

than in a formal petition" satisfied the procedural require-
ments because the agency "appear[ed] here to have taken

heed of petitioners' conmments." 665 F.2d 1284, 1290 (D.C.
Cr. 1981). For the purpose of our inquiry, it is inportant
only that the informati on was presented to EPA at the tine it
deci ded against altering the treatnment standard. Whether
EPA' s decision to stand pat represented a decision not to
reconsider the standard is, in light of the information known
to EPA at that time, a distinction having no bearing on our
review of the record.

1. MERITS

Wth one exception, petitioners' objections are not well -
taken. They charge EPA with having inproperly adopted
Reynol ds as the "best denonstrated avail abl e technol ogy"
("BDAT") instead of superior vitrification technology. See
Brief for Petitioners at 19. CQur review of the proposed spent
potliner rule and the background docunments does not bear
this out. For everything other than fluoride, EPA did not
base its concentration limts on Reynolds' nunbers. |t used
uni versal treatnent standards and made explicit its under-
standi ng that "any treatnent technol ogy (other than inper-

m ssible dilution) can be used to achi eve those levels."” Apri
1996 Rule, 61 Fed. Reg. at 15,585. EPA is correct that
petitioners have confused the treatnment standard with the
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performance of the Reynol ds treatnent process. See Brief
for Respondents at 28. W also find that corments submt-
ted to EPAin 1992 in response to its Advanced Notice of
Proposed Rul emaking did not sufficiently alert the Agency to
potential problems with the use of the TCLP for al kaline
wast es such as spent potliner. See Comalco On-Site Engi -
neeri ng Report.

This brings us to petitioners' serious and substantial criti-
cismof the TCLP, a criticismbased on evidence that cane to
light after the April 1996 rul emaking. It was, petitioners
believe, arbitrary and capricious for EPA to continue using
the TCLP to nmeasure conpliance with the treatnent stan-
dard once it knew that the test was not an accurate predictor
of the nobility of toxic constituents in the actual |eachate.

As di scussed above, the concentration limts for fluoride
and the toxic netals in spent potliner are expressed in terns
of the TCLP. See 40 C.F.R s 268.40. Thus the TCLP cannot
be divorced fromthe standard itself. Because these constitu-
ents cannot be destroyed, the goal of treatnent is to mnimze
their nobility. The treatnment standard is in fact a nodel
i ntended to predict the degree to which these constituents
will leach follow ng disposal. The problem as EPA has
admtted, is that the nodel does not work. The |eachate
"generated from actual disposal of the treatnment residues is
nmore hazardous than initially anticipated.” 62 Fed. Reg. at
37,695. \When tested by the TCLP, the treated spent potliner
exhi bited nunbers that were | ower than the regulatory |evels
for toxic constituents, but tests of the actual |eachate reveal ed
nunbers above the concentration l[imts. Arsenic, which has a
treatment standard of 5.0 ng/l TCLP, was present in the
| eachate at 6.55 ng/l. Fluoride has a concentration limt of 48
nmg/l TCLP, but a |leachate concentration of 2228 ng/l. Inits
proposal to revoke the delisting of Reynolds' treated spent
potliner, EPA described the "residue | eachate concentrations”
as "orders of magnitude higher than the average predicted
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TCLP | eachate values." 62 Fed. Reg. 41, 005, 41, 008-09
(1997).

EPA attributes the failure of the TCLP to several factors.
It acknowl edged in the January Rule that the "extrene
al kal i ne pH conditions that exist in the Gum Springs nonofil
were not anticipated by the Agency and are not anal ogous to"
conditions simulated by the TCLP. 62 Fed. Reg. at 1994.
The TCLP is prem sed on a "generic nismanagenent scenar-
i 0" in which hazardous waste is deposited in a nunicipal solid
waste landfill, where other wastes would act as buffer agents.
See 51 Fed. Reg. at 21,654-55; see also Edison Electric, 2
F.3d at 445 (describing m smanagenent scenario for the
TCLP). Reynol ds di sposes of treated spent potliner in a

monofill--a landfill receiving only spent potliner--where the
high pH level remains undiluted. 1In the July 1997 Rul e,
EPA st at ed:

In hindsight, it is now apparent that spent potliners are
t hensel ves hi ghly al kali ne and contai n cyani de, arsenic,
and fluoride--constituents which are nost sol ubl e under

alkaline pH ... EPA had failed to take into account the
ef fect of al kaline disposal conditions on potliners and
potliner treatnment residues when pronulgating ... the

treatnent standard for K088 wastes...

62 Fed. Reg. at 37,695. Despite these flaws, the Agency
concluded: "Although it is now apparent that the TCLP is
not a good nodel for disposal conditions to which KO88 woul d

be subject, the treatnent standard still requires use of the
TCLP and any results so obtained that do not exceed the
treatment standard are in conpliance.” 62 Fed. Reg. at
37,696 n. 12.

We cannot make sense of EPA's concl usion. Wy should
the treatnment standard for spent potliner be maintained when
that standard has no correlation to the actual fate of toxic
constituents upon disposal? Petitioners ask this question
EPA gi ves no good answer. An agency's use of a nodel is
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arbitrary if that nodel "bears no rational relationship to the
reality it purports to represent.” American lron & Stee

Inst. v. EPA, 115 F.3d 979, 1005 (D.C. G r. 1997) (quotations
and citations omtted). Mdels need not fit every application
perfectly, nor need an agency "justify the nodel on an ad hoc
basis for every chem cal to which the nodel is applied."
Chemical Mrs. Ass'n v. EPA, 28 F.3d 1259, 1265 (D.C. Cir.

1994). If, however, "the nodel is challenged, the agency

must provide a full analytical defense." Eagle-Picher Indus.,
Inc. v. EPA, 759 F.2d 905, 921 (D.C. Cir. 1985); see also

Nat ural Resources Defense Council, Inc. v. Herrington, 768

F.2d 1355, 1385 (D.C. Gr. 1985). Furthernore, EPA "retains

a duty to exam ne key assunptions as part of its affirmative
burden of promnul gati ng and expl ai ning a non-arbitrary, non-
capricious rule.” Small Refiner Lead Phase- Down Task

Force v. EPA, 705 F.2d 506, 534 (D.C. Gr. 1983). Here EPA
knows that "key assunptions” underlying the TCLP are

wrong and yet has offered no defense of its continued reliance
on it.

In Edison Electric Institute v. EPA, petitioners chall enged
the application of the TCLP to mineral wastes. W held that
the TCLP "nust bear sone rational relationship to mneral
wastes in order for the Agency to justify the application of
the toxicity test to those wastes." 2 F.3d at 446. Finding no
evi dence "that mneral wastes were exposed to conditions
simlar to those sinulated by the TCLP," we ordered a
remand "to allow the Agency to provide a fuller and nore
reasoned explanation for its decision.” Id. at 447. Simlarly,
in Chem cal Manufacturers Ass'n, we vacated a rule prem
ised on a "generic air dispersion nodel" when applied to a
chem cal which evidence indicated was a solid, not a gas, at
the relevant tenperature. 28 F.3d at 1264. "For want of a
rati onal relationship between the nodel and the nol ecule, we
hold that the rule ... is arbitrary and capricious.” Id. at
1266.

In this case, there is not only no evidence that treated
spent potliner is exposed to the disposal conditions that the
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TCLP simul ates, but all avail able evidence indicates that the
treated residue is disposed of in quite different circunstances.
It is inmpossible to say at this point whether the TCLP woul d

be an inaccurate predictor for spent potliner's |leachability
following all fornms of treatnment. Certain aspects of the
Reynol ds treat ment process--disposal in a dedi cated nonofi l

and the additives it uses--increase alkalinity. The TCLP

may or may not work well for other spent potliner treatnent

t echnol ogi es.

EPA argues that it could have made a "per se finding that
because Reynol ds' process net the treatnent standard it

automatically provided protective capacity.” Brief for Re-
spondents at 37. Instead it "exam ned the actual perfor-
mance ... and the actual disposal” and concl uded that the

Reynol ds process provides "substantial treatnent"” because it
destroys nost of the cyanide and all of the PAHs. 1d. at 37,
40. This does not amount to a justification of the use of the
TCLP. For a treatnent standard to work, it nust be reason-
ably accurate. It would be inefficient and unwi se for EPA to
assune the burden of investigating environnmental data, test-

i ng actual |eachate, and making ad hoc safety determ nations
for each facility that treats spent potliner

W therefore conclude that EPA's use of the TCLP is
arbitrary and capricious. As a result, we nust vacate the
treatnent standard itself because the concentration linmts for
fluoride and the netals, including arsenic, are expressed only
internms of the TCLP. CQur decision today does not affect the
viability of the concentration limts established for other
constituents. Vacating the treatnent standard for spent
potliner also requires us to vacate the prohibition on |and
di sposal .10 Contrary to EPA's argunents on appeal, see Brief
for Respondents at 50-51, we believe Congress intended
treat ment standards and | and di sposal restrictions to operate
in tandem The statutory | anguage indicates as much.

10 Due to EPA's interpretation of the Bevill Anmendnment, spent
potliner was not listed until 1988. It thus escapes the statutory



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1724  Document #342731 Filed: 04/03/1998  Page 20 of 21

RCRA s 3004(m requires that "simultaneously" with the

promul gation of prohibitions on |and di sposal, the Adm nistra-
tor of the EPA shall "promul gate regul ati ons specifying"
treatment standards. 42 U S.C. s 6924(m(1). These regul a-
tions are to "becone effective on the sane date" as any |and
di sposal prohibition. 1d. s 6924(m(2).

Pragmati c considerations also strongly suggest that the
treatment standard and | and di sposal restriction are intended
to work together. Banning |and disposal is a relatively
sinmple task, one that could be acconplished by adm nistrative
fiat, but promul gating treatnment standards is nore conplicat-
ed. To ensure that EPA would act pronptly, Congress
enacted an absol ute deadline of May 8, 1990--the so-called
"hard hammer"--for all hazardous wastes |listed or identified
as of the tine of the 1984 Amendnents. This was a powerful
incentive for regulatory action because a ban on | and di sposa
wi thout a nmeans of treatnent would threaten the closure of
entire industries. Under RCRA s 3004(j), generators of a
wast e prohibited fromland di sposal are also barred from
storing it. See Steel Mrs. Ass'n v. EPA, 27 F.3d 642, 647
(D.C. Cr. 1994) (holding that interimtreatnent standards
were justified where operation of hard hamer "effectively
woul d have halted the country's steel production"). If we
were to vacate the treatnent standard for spent potliner
wi t hout vacating the prohibition on |and disposal, alum num
manuf acturers mght be forced to cease production

EPA is of course aware of such consequences. It listed
spent potliner in 1988 but failed to neet the six-nonth
statutory deadline for promul gating a | and di sposal prohibi-
tion. The inference is that the Agency del ayed banning | and
di sposal until it could develop a treatnment standard.

hard hamer. EPA has stated that it "believes that these previ-
ously excluded wastes are "newy identified for the purpose of
determ ning applicability of the | and di sposal prohibitions.” 55 Fed.
Reg. 22,520, 22,667 (1990).
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' V. CONCLUSI ON

EPA s continued reliance on the TCLP as a neans of
determ ning conpliance with the treatnent standard is arbi-
trary and capricious. Because the Agency provided no justi-
fication for requiring a test it knew to be inaccurate, the
petitions for review are granted in this respect. The spent
potliner treatnment standard and the prohibition on |and dis-
posal are vacated and remanded.

Qur decision | eaves EPA without a regul ati on governing
spent potliner. |If EPA wishes to pronulgate an interim
treatment standard, the Agency may file a notion in this
court to delay issuance of this mandate in order to allowit a
reasonable tine to devel op such a standard.

eeeeeeeSo Ordered.
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