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Lauren E. Freeman argued the cause for petitioners Appa-
| achi an Power Co., et al. Wth her on the briefs was Henry V.
Ni ckel .

Scott J. Jordan, Attorney, U S. Departnent of Justice,
argued the cause for respondent. Wth himon the briefs
were Lois J. Schiffer, Assistant Attorney General, and Cecilia
E. Kim Attorney.

Leslie Sue Ritts, Ellen Siegler, Henry V. N ckel, Lauren E
Freeman, Jeronme H. Heckman, Peter L. de la Cruz, WIlIliam
H Lewis, Mchael A MCord, Charles H Lockwod, 11,
John Reese, G WIlliamFrick, David F. Zoll and Al exandra
Dunn were on the brief of Industry Intervenors in support of
respondent. K D. Grant entered an appearance.

Before: G nsburg, Sentelle and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Natural Resources Defense
Council, Inc. ("NRDC') challenges the Environnmental Protec-
tion Agency's enhanced em ssion source nonitoring rule,
known as Conpliance Assurance Mbonitoring, promul gated
pursuant to the 1990 Clean Air Act Anendnents. Various
i ndustry groups chall enge EPA's "any other material infor-
mati on" certification requirenment which pertains to collecting
evi dence to prove or disprove Clean Air Act conpliance.

After considering the parties' argunments and review ng the
record, we hold that EPA's enhanced nonitoring system
complies with the Cean Air Act Anendnents except for the
portion pertaining to "continuous or intermttent” conpliance
certification. W also hold that the issue raised by the

i ndustry groups is unripe for review.

| . Background
A. Enhanced Monitoring
Section 114(a) of the Cean Air Act vests EPAwith the
authority to require em ssions data collection in order to

enabl e the agency to devel op em ssions standards and deter-
m ne conpliance with those standards. See 42 U.S.C.
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s 7414(a) (1994). The Cean Air Act also provides EPA with
the authority to enforce those standards. See 42 U. S.C.

s 7413. Prior to 1990, nost air pollution sources' enissions
were tested at start-up or another single point in time. See
Enhanced Monitoring Program 58 Fed. Reg. 54,648, 54,658
(1993) (proposed Cct. 22, 1993). At that tine, there was no
statutory mechani smoutside of EPA, state regulators, and
citizen surveillance to ensure the requisite conpliance noni -
toring. See id. In 1990, Congress enacted anendnents to

the Cean Air Act intended to enhance em ssions source

nmoni tori ng and conpliance and to i npose new nonitoring and
reporting requirements on em ssions sources. Specifically,

t he new anendnments sought to identify and clarify the kinds
of data to be collected and to require major sources to

nmoni tor their em ssions and report their results to EPA

As anmended, s 114 of the Clean Air Act provides in part:

[ T]he [EPA] Administrator may require any person who

owns or operates any em ssion source, who manufactures

em ssi on control equipnent or process equi pnent, who

the Adm nistrator believes nmay have informati on neces-
sary for the purposes set forth in this subsection, or who
is subject to any requirenment of this chapter ... on a
one-tinme, periodic or continuous basis to ... (D) sanple
such em ssions (in accordance with such procedures or

met hods, at such locations, at such intervals, during such
peri ods and in such a manner as the Adm ni strator shal
prescribe) [and] (E) keep records on control equi pnment
parameters, production variables or other indirect data
when direct nonitoring of em ssions is inpractical...

42 U S.C. s 7414(a)(1)(D-(E) (enphasis added). This provi-
sion gives EPA the authority to require a source to keep

rel evant em ssions data when direct sanpling is inpractica
and to require a source to conduct enission sanpling. Con-
gress added a new subsection in 1990 pertaining to nmajor
source monitoring, stating that EPA

shall in the case of any person which is the owner or
operator of a major stationary source, and may, in the
case of any other person, require enhanced nonitoring
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and subni ssion of conpliance certifications. Conpliance
certification shall include ..

(C the [source's] conpliance status,

(D) whether conpliance is continuous or intermttent,
[ and]

(E) such other facts as the Adm nistrator may require.

Id. s 7414(a)(3) (enphasis added). Thus, Congress expressed
an intention to obligate major sources to a nore stringent
reporting standard.

Section 504 of the Clean Air Act establishes the major
source permtting programs requirenents and contains pro-
visions related to nmonitoring and conpliance certification
Section 504(a) requires that each permt "shall include en-
forceable emssion limtations and standards ... and such
other conditions as are necessary to assure conpliance with
applicable requirements.” 42 U S.C. s 7661c(a). Subsection
(b) elaborates that "[t]he Admi nistrator nmay by rule prescribe
procedures and net hods for determ ning conpliance and for
nmoni toring and anal ysis of pollutants regul ated under this
chapter, but continuous enissions nonitoring need not be
required if alternative methods are avail able that provide
sufficiently reliable and tinmely information for determ ning
conpliance.” Id. s 7661c(b). Thus, s 504 establishes that
EPA may promulgate rules that require inplenmenting a
conpl i ance and noni toring method which provides "sufficient-
ly reliable” information for determ ning conpliance.

In 1993, EPA proposed a broad regul atory schene that
woul d have required a major source to provide an eni ssions
conpl i ance statenment and proof of continuous conpliance.

The proposal would have resulted in direct em ssions nonitor-
ing in nost instances. However, follow ng public comrent

sessi ons, EPA decided to adopt an alternative approach in

1997. EPA abandoned the nore rigorous 1993 proposal in
response to industry and state and | ocal pollution control
agenci es' conments that the proposal was too costly given the
benefits involved, too burdensone on | ocal permtting authori-
ties, inconsistent with congressional intent regarding costs,
and likely to stifle innovation due to high costs. See Conpli -

ance Assurance Mnitoring Rulenaking (40 CF. R Parts 64,
70, and 71), Responses to Public Coments (Part I) (CQctober
2, 1997).

EPA ultimatel y adopted a new approach, Conpliance As-
surance Mnitoring ("CAM), which requires major sources
using pollution control devices to enploy paranetric nonitor-
ing. See 40 CF.R ss 64.2, 64.3(a) (1998). The CAM pro-
gram al l ows maj or sources to conply with nonitoring re-
qui rements by identifying specific operational paraneters and
providing data that enforcenent entities can use to deternine
whet her the source falls within the appropriate operating
range.

Under CAM EPA requires that major source owners
"establish ... appropriate range(s) ... for the selected indi-
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cator(s) such that operation within the ranges provides a
reasonabl e assurance of ongoing conpliance with em ssion
[imtations or standards.” 40 CF.R s 64.3(a)(2). CAMalso
i nposes an affirmative requirement on each maj or source to
bring its em ssions within the acceptabl e range when the
source falls outside the acceptable range. See 40 C F. R

s 64.7(d). Specifically, the source nust "restore operation of
the pollutant-specific em ssions unit (including the control
devi ce and associ ated capture systen) to its normal or ususal
manner of operation as expeditiously as practicable....”™ 1d.
CAM expands upon prior em ssions nonitoring by providing

maj or sources with a nechanismto inplenent self-

nmoni toring and sel f-checks on conpliance. For reasons set
forth nore fully bel ow, NRDC chal | enges t he adequacy of

EPA's attenpt to conply with the Cean Air Act Amrend-

nents.

B. G her Material Information and Credi bl e Evi dence

To conport with the CAM approach, EPA anended its
Part 70/ 71 major source permt conpliance requirenents.
Under the revision, each major source nmust identify its
conpl i ance met hodol ogy and identify whether that nethodol -
ogy provides continuous or intermttent data. See 40 CF. R
ss 70.6(c)(5)(iii)(B), 71.6(c)(5)(iii)(B). The revision also re-
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qui res major sources "if necessary, ... [to] identify any other
material information that nust be included in the certification
to conply with section 113(c)(2) of the Act, which prohibits
knowi ngly naking a false certification or omtting materi al

information.” I1d. ss 70.6(c)(5)(iii)(B), 71.6(c)(5)(iii)(B). Sec-
tion 113(c)(2) creates crimnal liability for "[a]ny person who
knowi ngly ... makes any false material statenent, represen-

tation, or certification in, or omits material information from
or knowingly alters, conceals, or fails to file or maintain any
notice, application, record, report, plan, or other docunent
required pursuant to this chapter.”™ 42 U S.C s 7413(c)(2).

During the rul emaking period in issue, EPA separately
promul gated another rule, the Credible Evidence Rule
("CER"), which provides that nothing shall preclude the use
of any credi bl e evidence or information in denmonstrating
conpl i ance or nonconpliance with national em ssion stan-
dards. See 40 CF.R ss 52.12(c); 60.11(g); 61.12(e). The
preanble to the CER reconfirned that credi ble evidence may
be used in permt enforcenent actions and conpliance certifi-
cations. See Credible Evidence Revisions, 62 Fed. Reg. 8314,
8316-17 (1997). However, EPA further stated that the "revi-
sions do not call for the creation or subm ssion of any new
em ssions or paranetric data, but rather address the role of
exi sting data in enforcenment actions and conpliance certifica-
tions" and that the agency "in no way intends to alter the
underlying em ssion standards."” Id. at 8316; see also 62
Fed. Reg. at 8314-15.

I ndustry groups, |ed by Appal achi an Power Conpany (" Ap-
pal achi an"), challenge the "any other material information"
requi renent as beyond EPA' s authority and as a violation of
their due process rights.

I1. NRDC Chal | enge

Both NRDC and the industrial challengers petitioned this
court for a review of EPA's actions pursuant to 42 U S.C
s 7607(b) (1), which provides that all challenges to nationally
applicabl e regul ati ons under the Clean Air Act mnust be
brought in the United States Court of Appeals for the District
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of Colunmbia Circuit. After exercising this jurisdiction under
applicabl e | egal standards, we conclude that with one excep-
tion the challenges either are not justiciable or do not war-
rant judicial relief.

A. Enhanced Monitoring

NRDC chal | enges the adequacy of EPA's CAM programto
nmeet the enhanced nonitoring requirenents of the Cean Air
Act Anendnments on nultiple grounds. NRDC first asserts
t hat CAM does not substantively conply with s 114(a)(3)'s
enhanced nonitoring mandate. Specifically, NRDC contends
that CAM exenpts so many major sources fromits coverage
that its lack of coverage should invalidate the rule. Further
NRDC argues that CAM s "reasonabl e assurance of conpli -
ance" standard does not assure conpliance as required by the
Clean Air Act or assure conpliance as a factual matter. In
addition, NRDC clainms that the Iength of CAMs phase-in
peri od creates an unreasonabl e delay. Finally, NRDC as-
serts that EPA' s requirenent that a major source certify only
whet her its report is based on "continuous or intermttent
data,"” 40 CF.R s 70.6(c)(5)(iii)(B) (enphasis added), does
not meet the Clean Air Act's explicit requirement that "[c]om
pliance certifications shall include ... whether conpliance is
continuous or intermttent,” 42 U S.C s 7414(a)(3) (enphasis
added). We conclude that only the |last challenge nerits
relief.

NRDC s chal l enge to EPA' s adoption of CAMin further-
ance of the "enhanced nonitoring" requirenment of s 114(a)(3)
guestions the interpretation of a statute by the agency en-
trusted with the adm nistration of that statute. Therefore,
we apply the classic two-step test of Chevron U. S A, Inc. v.
Nat ural Resources Defense Council, Inc., 467 U S. 837
(1984), which provides that in such review we first ook to the
statute's | anguage and give effect to any "unamnbi guously
expressed intent of Congress,” but if the statute is anbigu-
ous or silent with regard to the matter at issue, we accept
the agency's interpretation, provided that interpretation is
nmerely reasonable. I1d. at 842-43, 845. The phrase "en-
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hanced nonitoring" as used in s 114(a)(3) is sufficiently am
bi guous to i nvoke the second step of the Chevron anal ysis.

As EPA pointed out, section 114(a)(3) does not specify any
particul ar type of enhanced nonitoring. Nothing in the
phrase "enhanced nonitoring" supports NRDC s view that

only continuous or direct em ssions nonitoring can be re-
garded as "enhanced" or that CAM cannot be deened "en-
hanced.” Nonethel ess, NRDC argues that CAM cannot con-
stitute "enhanced nonitoring” since it exenpts numerous
sources fromits coverage, does not assure "sufficiently reli-
abl e" conpliance as required by s 504(b), and does not in
fact provide even a "reasonabl e assurance of conpliance.™

W reject these argunments for several reasons.

First, CAMis not invalid on the basis that it does not cover
certain major sources (e.g., those that do not utilize em ssion
control devices and those that fail the 100-tons-per-eni ssion-
point test). True, s 114(a)(3) plainly subjects all mgjor
sources to enhanced nonitoring and, as NRDC poi nts out,

EPA exenpts many maj or sources from CAM s cover age.

However, the 1990 C ean Air Act Amendnments did not nan-

date that EPA fit all enhanced nonitoring under one rule and
EPA has reasonably illustrated how its enhanced nonitoring
program when considered in its entirety, conplies with

s 114(a)(3). Cf. NRDC v. EPA, 22 F.3d 1125, 1141-42 (D.C
Cr. 1994) (finding EPA' s explanation for excepting certain
areas from coverage under a particular rule reasonable given
statute's broad mandate and EPA's overall regul atory plan).
Specifically, EPA denonstrated that many of the major sta-
tionary sources exenpt from CAM are subject to other
specific rules, and if they are not, they are subject to the
following two residual rules: (1) "[The permt shall contain]

periodic nmonitoring sufficient to yield reliable data ... that
are representative of the source's conpliance with the per-
mt...." 40 CF.R s 70.6(a)(3)(i)(B); (2) "All part 70 per-

mts shall contain the followi ng elenents with respect to
conpliance: (1) Consistent with paragraph (a)(3) of this sec-
tion, conpliance certification, testing, [and] nonitoring ..
requi renents sufficient to assure conpliance with the terns
and conditions of the permit." 1Id. s 70.6(c)(1).

Page 8 of 14



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1732  Document #473345 Filed: 10/29/1999  Page 9 of 14

VWile the Part 70 rules are not as specific as CAM they
have the same bottomline--a major source must undertake
"monitoring ... sufficient to assure conpliance.” Like CAM
the nmonitoring protocols will be devel oped on a unit-by-unit
basis. Such nonitoring is sufficiently "enhanced" over the
pre-1990 situation to satisfy the statutory requirenent. See
Conpl i ance Assurance Mnitoring, 62 Fed. Reg. 54, 900,

54,904 (1997).

Second, EPA provides a reasonable basis for its conclusion
that CAMwi ||l be effective in assuring enmissions limt conpli-
ance. NRDC contends that there is no across-the-board
evi dence that nonitoring control paranmeters will assure com
pl i ance and that EPA does not require control paranmeters to
be statistically correlated with actual em ssions standards.

W will not set aside a final rule under the Clean Air Act
unl ess the underlying agency action was "arbitrary, capri-
ci ous, an abuse of discretion, or otherw se not in accordance
with law' or "in excess of statutory jurisdiction, authority, or
[imtations, or short of statutory right.” 42 U S.C
s 7607(d)(9) (A & (C. The "arbitrary and caprici ous" stan-
dard deens the agency action presunptively valid provided
the action neets a mnimumrationality standard. See, e.g.
Smal | Refiner Lead Phase-Down Task Force v. EPA, 705
F.2d 506, 520-21 (D.C. Cir. 1983). 1In applying this standard
we determ ne whet her the agency has considered the rel evant
factors and articulated a rational connection between the facts
and its choices. See Mtor Vehicle Mrs. Ass'n of the United
States v. State Farm Mut. Auto. Ins. Co., 463 U S 29, 43
(1983). While we carefully review the factual record, we wll
gi ve due deference to the agency especially when the agency
action invol ves eval uating conplex scientific or statistical data
within the agency's expertise. See Ethyl Corp. v. EPA 541
F.2d 1, 34-36 (D.C. Gr. 1976) (en banc).

Applying that standard of reviewto the rule before us, we
concl ude that EPA s adoption of CAM survives NRDC s
chal | enge. As EPA argues, across-the-board evidence is un-
necessary since CAMrequires major source owners, on a
unit-by-unit basis, to "establish ... appropriate range(s)
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for the selected indicator(s) such that operation within the
ranges provi des a reasonabl e assurance of ongoi ng conpli -
ance with emission limtations." 40 CF.R s 64.3(a)(2).
Thus, CAM enhances nonitoring by requiring each nmajor

source owner to design a site-specific nmonitoring system
sufficient to provide a reasonabl e assurance of conpliance
with em ssions standards. See id. s 64.3(a), (a)(2). More-
over, as EPA nmade clear at oral argument, this standard does
require a nmajor source owner to establish a correlation
between the control paraneters and emission [imts. W
cannot therefore conclude that the EPA has failed to consider
rel evant factors or articulate a rational connection between
the facts and its choices. For the same reasons, we concl ude
CAM satisfies the "sufficiently reliable"” conpliance require-
ment of s 504(b). We therefore apply the statutorily mandat -
ed deference to the agency's judgnent and deny the NRDC s
chal | enge.

Third, NRDC m sconstrues s 114(a)(1)(D)-(E) as requiring
EPA to mandate direct enhanced nonitoring of major sources
unl ess EPA finds such nonitoring "inpractical." W agree
wi th EPA that CAM was promul gated under subsection (a)(3)
of s 114 rather than under subsection (a)(1). Section
114(a) (1) gives EPA the option to require ("the Adm nistrator
may require") certain kinds of nonitoring whereas
s 114(a)(3) squarely requires enhanced nonitoring ("the Ad-
mnistrator shall ... require enhanced nonitoring”). Since
CAM falls into the required enhanced nonitoring category
and s 114(a)(3) does not contain | anguage requiring an im
practicality finding, EPA did not have to make an inpractical -
ity finding before choosing to nonitor major source control
paranmeters rather than to nonitor em ssions directly.

Final Iy, NRDC erroneously believes that CAM does not
ef fectuate the congressional intent behind the 1990 Cean Air
Act Anmendnents because CAMfails to "facilitate" enforce-
ment. See S. Rep. No. 101-228, at 368 (1989). NRDC argues
that since CAM nonitoring data do not establish source
conpl i ance or nonconpliance, the data | ack the val ue neces-
sary to be used as probative evidence in enforcenent pro-
ceedi ngs. However, as we stated before, EPA reasonably
concluded that CAMwi Il provide a reasonabl e assurance of
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conpliance with em ssions limtations. Thus, EPA "facili -
tates" enforcenent under any reasonable definition of the
term since CAM nonitoring provides evidence that will be
rel evant in any enforcenent action

In sum we hold that EPA' s adoption of CAM as "enhanced
nmoni toring"” neets the requirements of the Cean Air Act.

B. CAM Phase-In

EPA' s decision to phase in the CAMrequirenments as maj or
source permts are renewed is reasonable. EPA acknow -
edges that some major sources applying for permits will cone
under CAM s coverage over the next two to three years while
some sources will not be phased-in for approximately five to
ei ght years because CAMrequirements will not apply to
themuntil their next permt renewal. See 40 C.F. R
s 70.4(b)(3)(iii), (iv) (stating that permts are renewed or
reviewed every five years). However, EPA reasonably decid-
ed to phase-in CAMrequirenments based on the already-
existing licensing structure in order to | essen the burden on
sources and state licensing authorities and to create a
| earni ng-curve for inplementation. See 62 Fed. Reg. 54, 902-
03, 54,927-28 (1997). Nor does NRDC point to a conpul sory
i npl enent ati on deadline or offer a basis for second-guessing
the agency at this point in tinme. See NRDC, 22 F.3d at 1137-
40 (inplying deference to the agency regarding inpl enenta-
tion when statute silent regarding inplenentation deadline).
G ven the circunstances, EPA offers a reasonabl e expl anation
for the extended phase-in plan

C. Continuous or Intermttent Conpliance

Despite CAMs validity, we hold that EPA's certification
regul ati ons are inconsistent in one particular with
s 114(a)(3)(D)'s statutory nmandate. Wile s 114(a)(3) clearly
states that a major source's "conpliance certification shal
i nclude ... whether conpliance is continuous or intermt-
tent[,]" EPA only requires that a major source's conpliance
certification include "[t]he identification of the nethod(s)
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used by the owner ... for determ ning the conpliance status
and whet her such nethods ... provide continuous or

intermttent data.” 40 C.F.R ss 70.6(c)(5)(iii)(B),
71.6(c)(5)(iii)(B). The statute requires that certification in-
cl ude whether "conpliance"--not just "data"--is continuous

or intermttent.

Al t hough EPA may permit owners to certify conpliance
within the degree of certainty that CAM provides, it may not
elimnate the "check of f" requirenent altogether. W do not
reach the second step of the Chevron analysis on this ques-
tion. Were Congress has expressed its unm stakabl e intent
in the plain words of the statute, our review ends with step
one. See Nuclear Information Resource Service v. Nuclear
Regul at ory Conmi ssion, 969 F.2d 1169, 1173 (D.C. dCr.

1992) (en banc). It will not save EPA's failure to neet the
statutory requirenment that there is anbiguity in other sec-
tions of the statute. It is only where "the statute ... is

"silent or anbiguous with respect to the specific issue' before
us" that "we "'defer to the agency's interpretation of the
statute.” " Id. (quoting Chem cal Manufacturers Ass'n v.

EPA, 919 F.2d 158, 162-63 (D.C. Gr. 1990)). Here, Congress
expressly and unanbi guously required that the certification

i ncl ude "whet her conpliance is continuous or intermttent."

EPA' s regul ations do not effectuate that expressed mandate

of the statute and nust be renmanded.

[1l. Industry G oups' Challenge

I ndustry groups chall enge EPA' s requirenent that conpli-
ance certifications be based on "any other material infornma-
tion," including "credible evidence," as inpermssibly increas-
ing the stringency of em ssions standards. W, as we have
before, conclude that the industry groups' challenge is unripe
for review

In Clean Air Inplenentation Project v. EPA, 150 F.3d
1200 (D.C. Cir. 1998) ("CAIP"), various industry groups chal -
| enged EPA' s "credi bl e evidence" rule revisions by alleging
that the changes effectively increased the stringency of the
underlyi ng em ssions standards contrary to proper rul enak-
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ing procedures. See id. at 1201, 1203. W held that, absent
any denonstrable "great hardship,” the industry groups
stringency chall enge woul d be unripe for review until EPA
actual ly brought a "credible evidence" enforcenent proceed-

i ng agai nst a source. |1d. at 1205.

The industry groups here, |ed by Appal achi an, contend t hat
CAIP' s ripeness analysis is not applicable to the present
chal | enge because, unlike in that case, delaying a decision
here will cause hardship to source owners. They argue that a
hardship will occur because in being required to use "ot her
material information™ in their certifications, source owners
will be required to "abandon any rights they m ght have to
def end agai nst the use of that evidence in enforcenment pro-
ceedings."” Appalachian Br. at 15. Watever the nerits of
that argunment nmight otherw se be, it does not appear that its
factual underpinnings are sound in the present controversy.
That is, it is not apparent that source owners will be required
to abandon any such right.

At oral argunent, EPA counsel agreed with the court's
supposition that nothing precludes an owner from adding a
caveat to its certification to the effect that, while it is provid-
i ng ot her evidence which EPA mght find material, the sub-
mtter disputes its materiality and reserves the right to
chal | enge the use of the evidence in court. Counsel for
Appal achian then agreed that the ability to use such disclaim
er |anguage "solves our problem"” W agree. In other
wor ds, Appal achian's challenge on this ground is still not ripe.

In attacking the information requirenment, Appal achian al so
argues that "any other information” and "credi bl e evidence"
as enpl oyed by EPA are such facially vague terns as to
violate the due process rights of the regulated entities. Ap-
pal achi an's voi d-for-vagueness attack also fails due to ripe-
ness considerations. Specifically, since Appal achian does not
contend that the "any other material information” rule is
vague in every circunstance, its facial challenge collapses and
it must wait until there is an actual enforcenment proceeding
to make a specific challenge that will be ripe. C. CAIP, 150
F.3d at 1205-06.
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Concl usi on

To recap, we hold that CAM conplies with the Cean Air
Act's "enhanced nonitoring" requirement, EPA supplied a
reasonabl e basis for the CAM phase-in schedule, and the
i ndustry groups' challenge to EPA's "credi bl e evidence" and

"other material information" requirenents is unripe for re-
Vi ew.

Each maj or source nust, however, certify whether its
conpliance is "continuous or intermttent." W therefore
remand the portion of CAM pertaining to "continuous or
intermttent” conpliance certification to EPA for it to revise
its regulation to accord with our decision, but affirmEPA in
all other respects.

So ordered.
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