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Before: Edwards, Chief Judge, Sentelle and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.
Di ssenting opinion filed by Grcuit Judge Garl and.

Sentelle, Crcuit Judge: Appellant Richard Spinner chal -
| enges his conviction on four weapons and narcotics charges.
We agree with Spinner that the governnent introduced insuf-
ficient evidence to sustain his conviction for possession of a
sem aut omati ¢ assault weapon, and accordingly reverse that
conviction. And because the district court permtted the
prosecutor to ask a defense witness a series of inappropriate
guesti ons on cross-exam nation, we reverse and remand Spi n-
ner's conviction for possession with intent to distribute crack
cocaine within 1,000 feet of a school. W affirmthe remain-

i ng convictions.

| . Background

A. The O fense

On August 8, 1996, at approximately 4:00 p. m, Wshington
Metropolitan Police Departnment officers and FBI agents
executed a search warrant at 636 46th Place, S.E., in the
District of Columbia. Four people were present at the tine:

Ri chard Spinner, his mother, his 16-year-old sister, and his
17-year-old cousin.

The officers discovered three | oaded guns during the
course of their search. Two of them-a .380 caliber Colt
sem automatic pistol and a .45 caliber Sturm Ruger sem auto-
mati c pistol--were found under the cushions of a couch in the
living room The third gun, a Colt .223 caliber sem autonatic
rifle, was found in the closet of a second-floor bedroom inside
arifle case. During their search of that closet, the officers
al so recovered several .223 caliber magazines of amunition
a bull etproof vest, and two ski masks. In addition, the
of ficers found 1.279 grans of crack cocai ne, packaged in
mul tiple ziplock bags, in the living roomand second-fl oor
bedr oom

The officers recovered docunents relating to Spinner from
t he upstairs bedroom including correspondence addressed to
him receipts bearing his name; his social security card; and
alist--handwitten on an envel ope bearing Spinner's finger-
print--of current prices for various quantities of crack co-
caine. Spinner's fingerprints were also found on two ot her
noteworthy itens: a .45 caliber bullet, which was inside the
.45 caliber pistol; and a box of .44 caliber bullets found in the
cl oset where the semautonmatic rifle was recovered. The
of ficers also found two phot ographs that depicted Spinner in
t he upstairs bedroom

As a result of the officers' search, a federal grand jury
returned a five-count crimnal indictnment agai nst Spinner
The indi ctment charged Spinner with two counts of violating
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18 U.S.C. s 922(g)(1), which makes it illegal for a convicted
felon to possess "any firearmor amunition."” (Spinner had

a 1993 felony conviction for possession of a firearmwith a
renmoved, obliterated, or altered serial nunber in violation of
18 U.S.C. s 922(k).) The indictment al so charged Spi nner

wi th possession of a sem automatic assault weapon, 18 U. S.C

s 922(v)(1l); possession with intent to distribute cocai ne base
within 1,000 feet of a school, 21 U S.C. s 860(a); and posses-
sion with intent to distribute cocaine base, 21 U S. C

ss 841(a)(1) and 841(b)(1)(C). No charges were brought

agai nst Spinner's sister or his nother. However, Spinner's
cousin was prosecuted in a separate proceeding in juvenile
court.

B. The Tri al

The governnment sought to prove that Spinner constructive-
|y possessed the recovered contraband. |t argued that Spin-
ner had access to the upstairs bedroom and the ability to
control the contraband that was found there. In support of
this position, it introduced into evidence Spinner's persona
papers that were found in the bedroom as well as the
phot ogr aphs depicting Spinner in the bedroom To prove
t hat Spi nner possessed the contraband intentionally, the gov-
ernment stressed the presence of Spinner's fingerprints on



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3061  Document #370170 Filed: 07/28/1998  Page 4 of 33

the .45 caliber bullet, the box of .44 caliber amunition, and
the drug price list. It also introduced evidence of Spinner's
"ot her crimes" pursuant to Federal Rule of Evidence 404(b)

in order to show Spinner's intent to possess the contraband

In particular, the jury heard evidence that prior to his arrest
Spi nner had unlawful |y possessed a sem aut onati ¢ handgun

with an obliterated serial nunber, and that he had sold 25

zi pl ock bags of crack to an undercover officer in front of the
house at which the search warrant was execut ed.

To make the case that the weapon recovered fromthe
cl oset of the upstairs bedroom et the statutory definition of
"sem automati c assault weapon," the governnent introduced
the testinony of Richard A Turner, a firearns enforcenent
of ficer enployed by the Bureau of Al cohol, Tobacco and
Firearms. The district court permtted Turner to testify as
an expert "concerning firearnms, anmunition, identification
operation and design."

The statutory term "sem automati c assault weapon" in-
cl udes:

a semautomatic rifle that has an ability to accept a
det achabl e magazi ne and has at |east 2 of--

(i)a folding or tel escoping stock

(ii)a pistol grip that protrudes conspicuously beneath the action of the
weapon;

(iii)a bayonet nount;

(iv)a flash suppressor or threaded barrel designed to accommopdate a
flash suppressor;

and

(v)a grenade | auncher.

18 U S.C. s 921(a)(30)(B).

In response to the prosecutor's questions, Turner described
t he recovered weapon, which is commonly called an AR 15
rifle, as a "semautomatic rifle which can accept a detachabl e
magazine...." This testinony nore or |ess tracks the statu-
tory phrase: "a semiautomatic rifle that has an ability to
accept a detachabl e nmagazine." Next, the prosecutor asked
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Turner: "And what are the features, just in general, that
woul d turn this [particular] weapon into a sem automatic
assaul t weapon?" Turner responded:

Wll, it has a tel escopi ng shoul der stock. So that's one
feature. And then it has a pistol grip that extends
beyond the bottom of the receiver. . . . By having these

two features, it would put it into the classification of a
sem automati c assault weapon.

(enphasi s added). Here, Turner's |anguage diverged from

t he | anguage of the statute, which refers to a "pistol grip that
protrudes conspi cuously beneath the action of the weapon.”

The prosecutor did not ask Turner to explain what he neant

by "receiver,"” nor did she ask hi mwhether that term was
equivalent to the statutory term™"action.”™ Nor indeed did she
ask any foll ow up questions about Turner's conclusion. And
while the record makes it clear that Turner had the weapon

at issue in front of himon the witness stand, it is not
apparent whet her he pointed to the "bottom of the receiver”

as he spoke.

Spi nner's theory of the case was that he had not |ived at
t he house for several nonths prior to his arrest, and that his
cousin sol ely possessed the contraband. Both Spinner's cous-
in and his sister testified that the cousin had stayed in the
upstairs bedroom frequently during the sumer when Spin-
ner was arrested. The cousin testified that he had hi dden the
guns, drugs and anmunition in the house hinsel f, hoping
perhaps to sell themin the future

To establish that Spinner was not living at the house when
the arrest took place, the defense called to the stand Spin-
ner's girlfriend, Lolita Little. On direct exam nation, M.
Little testified that Spinner had noved in with her in late
June 1996, approximately two nonths before Spinner's arrest.
On cross-exam nation, the prosecutor asked her if "last My"
she had been "upset that Richard Spinner was letting his
friend use his nother's house to sell drugs." Defense counse
objected. At the bench, the prosecutor explained that her
"good faith basis" for asking the question was a letter dated
May 13, 1996, that Ms. Little had witten Spinner when he
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was incarcerated for an unrelated crine. In pertinent part,
the letter, with expletives del eted, said:

| hope your thoughts be straight and stop those

ne * * x xf* x x * *g from using your nother and her
hone to do this s* * * because you wouldn't do that in
their nother's s* * * they wouldn't do that s* * * to
their nothers out of respect.

The prosecutor explained that she intended to rebut the
defense's suggestion in its opening statenent that Spinner
had "changed his life around” prior to "last May" by show ng
that Spinner had let his friend use his nother's house to sel
drugs. She added that the defense is "asking the jury to
bel i eve [ Spi nner] changed his life and | think it's--the gov-
ernment shoul d have the opportunity, first of all, for the jury
to know what he was doing before this." She al so argued
that the chall enged question was "entirely relevant to the
governnment's argunent that M. Spinner knew that [his
cousin] was using, was selling drugs out of this prem ses."
The defense objected to the question on the grounds that it
was prejudicial, that it exceeded the scope of direct exam na-
tion, and that it arguably constituted Rul e 404(b) evidence for
whi ch the governnent did not provide sufficient notice.

The trial judge said he would permt the prosecutor to
pursue this line of questioning because it underm ned the
credibility of the witness; indeed, he even urged the govern-
ment to prosecute Ms. Little for perjury because he believed
that the letter contradicted her earlier testinmony. The judge
al so said that he would permt the prosecutor to proceed
because the letter was evidence of Spinner's "other crinmnes,
wrongs, or acts" under Rule 404(b) of the Federal Rules of
Evi dence because it related to his intent to distribute the
narcotics seized fromthe house. The trial judge also found
good cause to excuse Rule 404(b)'s requirement that the
government provide reasonable notice of its intent to use the
evi dence, remarking that "when sonething arises in the de-
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fense case that was unexpected, that's a basis to excuse
pretrial notice."

As the district judge was announcing this ruling, the | aw
yers realized that the judge nmistakenly believed that M.
Little had testified that she had never seen drugs at the
house or seen Spinner with drugs. The judge, it turns out,
had confused Ms. Little with another w tness who had so
testified. Wen the |awers pointed out the m stake, the trial
judge neverthel ess permitted the prosecutor to use the letter
as a basis for cross-examination. (The letter itself was never
admtted into evidence, and is not part of the record before
us.)

Responding to the prosecutor's questions, Ms. Little denied
seei ng drugs around the house, and denied that her letter to
Spinner referred to drugs. She interpreted her letter to
mean t hat she w shed Spinner would stop people from "dri nk-
ing and cursing and laying up in his mother['s] house.” The
prosecutor al so paraphrased a passage fromthe letter stating
that Spinner "was no better than the friends that he |let take
advant age of his nother because he was greedy." M. Little
denied that this passage referred to drugs. Finally, the
prosecutor referred Ms. Little to a particular sentence of the
letter, and asked: "Now, you were concerned in that sentence
that if M. Spinner continued to do the s* * * that you
referred to, he would end up | ocked up or dead, isn't that
right?" M. Little assented, and reiterated that the refer-
ence to "s* * * " meant "cursing and drinking and |aying
around the house."

The jury found Spinner guilty on all of the counts of the
indictment. At the sentencing hearing, the district court
di sm ssed Count Five (possession with intent to distribute
cocai ne) because it was a | esser included of fense of Count
Four (possession with intent to distribute cocaine within 1,000
feet of a school). The district court sentenced Spinner to 92
nmont hs of inprisonnent on Counts One and Two (the felon-
i n- possession counts) and Four, to be served concurrently.
The court al so i nposed a 60-nmonth concurrent sentence for
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Count Three, which was for possession of a sem autonatic
assaul t weapon.

Spinner filed a tinmely notice of appeal

Il. Discussion

A. Sufficiency of the Evidence

Spi nner argues that the evidence was not sufficient to
support his conviction for possession of a sem automatic
assault weapon under 18 U.S.C. s 922(v). He avers that the
governnment failed to prove that the AR-15 neets the statuto-
ry requirenents for being a prohibited weapon. Citing Sta-
ples v. United States, 511 U.S. 600 (1994), he al so argues that
the governnment failed to nmeet its burden of proving beyond a
reasonabl e doubt that he possessed the required nmens rea for
conviction. Staples clarified the governnent's obligation to
prove that a defendant knew that a given firearm had the
characteristics that brought it within the scope of the statute
renderi ng possession of the weapon unl awf ul

1. Standard of Review

Qur standard of review depends on whet her Spinner pre-
served these argunents by noving for judgment of acquitta
pursuant to Federal Rule of Criminal Procedure 29. Qur
precedents recogni ze that a "broadly stated" notion for judg-
ment of acquittal "w thout specific grounds” is "sufficient to
preserve [a] full range of challenges ... to the sufficiency of
the evidence.” United States v. Hanmoude, 51 F.3d 288, 291
(D.C. Cr. 1995); see also United States v. MIton, 8 F.3d 39,
45 (D.C. Cir. 1993) (a "general claimof insufficient evidence"
was sufficient to preserve a specific point of error not raised
bel ow). However, we review an appellant's sufficiency-of-the-
evi dence chall enge for plain error when a notion for judg-
ment of acquittal was based on specific (and different)
grounds. United States v. Sayan, 968 F.2d 55, 62 (D.C. Cir.
1992); see also United States v. Wite, 1 F.3d 13, 17 (D.C.
Cir. 1993) (recogni zing that sufficiency-of-the-evidence chal -
| enge woul d be reviewed for plain error if no notion for

judgrment of acquittal was filed with respect to the counts of
appel lant's conviction); but see United States v. G urashaj,
706 F.2d 395, 399 (2nd Cr. 1983) ("[When a defendant noves

for acquittal, even w thout specificity as to the grounds, it is
i ncumbent upon the government to review its proof as to the
facts required to establish each el ement of each of fense

al l eged.").

Spi nner noved for judgnent of acquittal at trial. Address-
ing the sem automati c assault weapon charge, his |awer
conpl ai ned that "there has been no evidence submtted what -
soever to indicate any possessory interest of my client in that
firearm" He explained to the district court that "there has
been no testinony of [Spinner's] fingerprints [on the AR 15],
any testinony of [Spinner's] prior contact [with the AR 15]."
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He did not, however, suggest that the governnent failed to
shoul der its obligations under Staples, nor did he intimte
that the government had fallen short of proving that the
recovered weapon nmet the statutory test for unlaw ul ness.
Because Spinner did not raise before the district court the
specific argunments he raises before us, we review themfor
pl ain error under Sayan.

Under Rule 52(b) of the Federal Rules of Crimnal Proce-
dure, "[p]lain errors or defects affecting substantial rights
may be noticed al though they were not brought to the
attention of the court.” To be "noticed" under this rule, an
error nmust be "plain" (or, in other words, "obvious") and
"must have affected the outcone of the District Court pro-
ceedings.” United States v. Oarke, 24 F.3d 257, 266 (D.C
Cr. 1994) (quoting United States v. O ano, 507 U S. 725, 734
(1993)). \When reviewi ng a sufficiency-of-the-evidence chal -
| enge for plain error, we reverse only to prevent a "manifest
m scarriage of justice." United States v. Jackson, 824 F.2d
21, 26 (D.C. Cr. 1987) (quoting United States v. Baber, 447
F.2d 1267, 1270 n.8 (D.C. Cir. 1971)). Such a miscarriage
woul d exist "only if the record is devoid of evidence pointing
to guilt, or ... because the evidence on a key elenent of the
of fense was so tenuous that a conviction wuld be shocking."
United States v. Parker, 133 F.3d 322, 328 (5th G r. 1998)
(citation omtted); accord United States v. Wight, 63 F.3d
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1067, 1074 (11th Gr. 1995); United States v. Meadows, 91
F.3d 851, 855 (7th Cir. 1996). It would be a manifest m scar-
riage of justice to let a conviction stand if the governnent
failed to present any evidence on an essential elenent of the
crime. 1d.; see also Beckett v. United States, 379 F.2d 863,
864 (9th Gr. 1967) (finding a manifest m scarriage of justice
where "there was no proof of one of the essential elenents" of
the crimes charged).

In White, we expressed uncertainty as to how a plain error
revi ew of a sufficiency-of-the-evidence argunent nmight differ
fromthe standard of review we apply when the argunment has
been preserved. 1 F.3d at 17. Wen applying the latter
standard, we determne, after viewi ng the evidence in the
light nost favorable to the prosecution, whether "any rationa
trier of fact could have found the essential elenents of the

crime beyond a reasonable doubt."” Id. (citing Jackson v.
Virginia, 443 U.S. 307, 319 (1979)). That standard is itself
"highly deferential.” United States v. Lucas, 67 F.3d 956,
959 (D.C. Cir. 1995). In Wite, we expressed difficulty in

i magi ning a standard of review any nore deferential than the
Jackson standard. See 1 F.3d at 17; see also United States
v. Pennington, 20 F.3d 593, 597 n.2 (5th G r. 1994).

In any event, we need not resolve whether, or in what
respect, the plain error standard mght differ fromthe Jack-
son standard in the context of a challenge to the sufficiency of
t he evi dence supporting a conviction, because we hold that
the governnent failed to present any evidence on an essenti al
el ement of a crinme for which Spinner was convicted. Such a
| apse woul d warrant reversal under either standard. See
Meadows, 91 F.3d at 855 n.6 ("[A] conplete |ack of any
evi dence of one of the essential elenments of a crine is not
only insufficient evidence, but too little evidence to avoid a
mani fest mscarriage of justice.").

2. Dd the Government Prove that the
AR- 15 was a Prohibited Wapon?

First, we address the governnent's efforts to prove that
the recovered AR-15 nmet the statutory definition of a prohib-
ited sem automatic assault weapon.

It is axiomatic that the government bears the burden of
proving all elenents of a crinme beyond a reasonabl e doubt.
I ndeed, the Due Process C ause of the Fifth Anendnent
"protects the accused agai nst conviction except upon proof
beyond a reasonabl e doubt of every fact necessary to consti-
tute the crime with which he is charged.” 1In re Wnship, 397
U S. 358, 364 (1970). Here, Spinner was convicted of violat-
ing 18 U S.C. s 922(v)(1), which crimnalizes the possession of
a "sem automatic assault weapon." A sem automatic rifle,
like that recovered fromthe upstairs bedroomin this case, is
such an unlawful weapon if it is able to accept a detachable
magazi ne and has at |least two of the follow ng features:

(i)a folding or tel escoping stock
(ii)a pistol grip that protrudes conspicuously beneath the action of the
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weapon;

(iii)a bayonet nount;

(iv)a flash suppressor or threaded barrel designed to

acconmodate a flash suppressor; and

(v)a grenade | auncher.
18 U.S.C. s 921(a)(30)(B). To obtain a conviction under
section 922(v) (1), the governnent nmust prove beyond a rea-
sonabl e doubt that the recovered weapon satisfied the statu-
tory requirenments. In addition, as we shall discuss below, it
nmust al so prove beyond a reasonabl e doubt that Spinner
knew t hat the recovered firearm possessed the characteristics
that brought it within the scope of the statute. See Staples v.
United States, 511 U S. 600, 619 (1994).

The governnment sought to prove that the AR 15 possessed
two (and only two) of the five enunerated statutory features,
nanely a "folding or tel escoping stock,” and a "pistol grip
t hat protrudes conspi cuously beneath the action of the weap-

on." It is undisputed that the governnent proved that the
AR-15 was able to accept a detachabl e magazi ne, and that it
possessed a "folding or tel escoping stock."” Therefore, the

only issue here is whether the governnment has proved that
the AR-15 possessed a "pistol grip that protrudes conspicu-
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ously beneath the action of the weapon."1

The governnent's expert on firearns testified that the
AR-15 had a "pistol grip that extends beyond the bottom of
the receiver.” On appeal, the governnent has furnished us
with a glossary published by the Associations of Firearns and
Tool mark Exam ners, which defines "receiver"” as "[t]he basic

1ln a footnote in its brief, the governnent hal fheartedly suggests
that the AR- 15 possessed a "flash suppressor,” another of the
features listed in section 921(a)(30)(B). In support of this assertion
the governnment refers us to the testinony of James Cairnes, a
government witness who was enpl oyed by a firearns manufacturer
as a product safety and firearns control nmanager. Wen testifying
about the AR-15, a weapon that was manufactured by his conpany,
Cairnes referred to a part of the weapon as "this piece here." The
followi ng colloquy with the trial judge ensued:

THE COURT: Whi ch pi ece?
MR CAI RNS: Thi s one.
THE COURT: So the piece you're pointing to is at the front of the--at the
very tip of the
muzzl e? You can't say this and that. You need
to describe it so the court
reporter understands what you're
t al ki ng about .
MR CAIRNS:1'Il do nmy best, Your Honor. There's a flash suppressor
attached to the--
THE COURT: What did you call it?
MR, CAIRNS: A flash suppressor. That's what I'mcalling it. | don't know
what this
particul ar device is.
THE COURT:Is that a termof art?
MR, CAIRNS: Yes, it's either a flash suppressor or a conpensator of sone
sort. | have
not seen this particular kind of device on the
end. So maybe I'mwong in
giving it a nane at all
(enphasi s added). Even putting aside the fact that the governnent
never argued at trial that the AR 15 possessed a flash suppressor
this equivocal testinmony is clearly insufficient to prove beyond a
reasonabl e doubt that the AR 15 possessed that statutory charac-
teristic.
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unit of a firearm which houses the firing and breech nmecha-
nismand to which the barrel and stock are assenbled.” It is
telling, we think, that the governnent has submitted a techni-
cal publication to explain the nmeaning of the term"receiver."
Turner clearly used the word as a termof art, and not in a
commonl y under stood sense. Since the prosecutor never

asked Turner to explain what he nmeant by "receiver," and

never asked Turner whether "receiver" was equivalent to the
statutory term"action," the jury was not given any evi dence
to support a conclusion that the AR-15 possessed "a pisto
grip that protrudes conspicuously beneath the action of the
weapon." 18 U . S.C. s 921(a)(30)(B)(ii). This evidentiary vac-
uumon a key statutory elenent requires that we reverse the
convi ction.

The governnment argues that the jury had the opportunity
to see for itself whether the AR- 15 possessed the required
statutory features. The jury, this argunent goes, could have
exam ned the gun during its deliberations, and seen that the
pistol grip protruded "conspi cuously beneath the action of the
weapon." If the jury could have puzzled this out on its own,
why would it matter that the testinony of the expert was
deficient? |In Meadows, the Seventh Circuit confronted a
strikingly simlar argunment, and rejected it. 91 F.3d at 856.
The weapon at issue in that case was a Wrld War | era
pi stol or revolver that the defendant had nodified by adding a
stock that apparently enabled the weapon to be fired fromthe
shoul der. Based on the testinony of an ATF expert that the
weapon was unl awful, the defendant was convicted of possess-
ing a firearmthat was nade in violation of the provisions of
26 U.S.C. s 5861(c). That statute defines the weapons it
prohi bits as foll ows:

The term"rifle" nmeans a weapon desi gned or redesigned,
made or renade, and intended to be fired fromthe

shoul der and desi gned or redesi gned and nade or re-

made to use the energy of the explosive in a fixed
cartridge to fire only a single projectile through a rifled
bore for each single pull of the trigger, and shall include

Page 13 of 33



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3061  Document #370170 Filed: 07/28/1998  Page 14 of 33

any such weapon which may be readily restored to fire a
fixed cartridge

26 U.S.C. s 5845(c) (enphasis added).

At trial, the ATF expert did not define or explain the term
"rifled bore.” Meadows, 91 F.3d at 853. Referring to a
dictionary definition, the Seventh CGrcuit explained that "the
term'rifled is derived fromthe verb "to rifle,' which neans
"to cut spiral grooves into the bore of (as a firearmor piece of
ordnance)."™ 1d. at 856 (quoting Webster's Third New I nter-
nati onal Dictionary 1954 (1986)). The Meadows court con-
cluded that the absence of any testinony that the gun in
guesti on possessed a "rifled bore"--as well as the absence of
any explanation as to what that termneant--was a fatal flaw
in the governnent's case. Noting that the nodified weapon
at issue could well have had a snmooth or a rifled bore, the
court observed that "[t]here was no indication in the testino-
ny that the bore was rifled, or that rifling was present in the
bore.” 1d. at 857.

On appeal, the governnent argued that, notw thstanding
the lack of testinmony concerning the rifled bore, the jury
sinmply could have | ooked down the barrel of the weapon
during its deliberations, and determ ned on its own whet her
the bore was snooth or rifled. This argunment failed to

persuade the Seventh Crcuit. "[Why," asked the court,
"woul d the jurors have bothered to | ook down the barrel to
determine if the bore was 'rifled," if they had no expl anation
of what 'rifled neant?" Id. It continued: "W do not see

why a jury would | ook for a feature of the weapon that
neither the parties, the witnesses, nor the judge suggested

that the jury should examne." Id. Accordingly, the Mead-
ows court concluded that there was "a conplete gap in the
evi dence regarding this elerment." Id.

Since the defendant in Meadows had not preserved this
objection by filing a proper notion for judgment of acquittal
the court applied a plain error standard of review. See id. at
854-55. Stressing the governnment's failure to prove that the
weapon had a rifled bore and its additional failure to prove
that the defendant knew that the weapon had this feature
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t hat made possession unlawful, see Staples, supra, the court
reversed, concluding that allow ng the defendant's conviction
to stand woul d anpbunt to a miscarriage of justice. |Id. at 857.

Li ke the Seventh Circuit in Meadows, we also reject the
government's argunent that the jury, without any testinonial
gui dance, could have determ ned that the weapon satisfied
the applicable statutory requirenents. Ganted, the jury in
this case had the opportunity to examne the AR 15 during
its deliberations. But wthout any explanation of the neaning
of the statutory term"action,” the jury had no evidentiary
basis to conclude that the AR-15 net the statutory definition
of a prohibited sem automati c assault weapon. |ndeed, not
only was the term "action" never explained to the jury, the
record reflects that the jury heard this termfor the first tine
when the district court delivered its instructions.2

3. Did the Governnent Prove the Required
Mens Rea for Conviction?

Spi nner argues that even if the governnent had proved
that the AR- 15 was a prohibited sem automati c weapon, it
failed to prove that he possessed the required nmens rea of
section 922(v). In Staples v. United States, the Suprene
Court held that under 26 U.S.C. s 5861(d), which prohibits
t he possession of an unregistered automatic firearm the
gover nment must prove beyond a reasonabl e doubt that a
def endant knew of the features of the weapon that brought it
within the scope of the statute. 511 U. S. 600, 619 (1994).
The governnment concedes that the rationale of Staples applies

2Al t hough the governnent's closing argument could not have
cured any evidentiary deficiencies in its case, we note that the
prosecutor used neither the statutory term"action" nor the expert's
term"receiver" in her sunmation. Rather, she used a third term
arguing that "this pistol grip ... protrudes out from underneath
the frame of the weapon.” "Action,"” "frame" and "receiver" may
i ndeed be synonynmous in this context. But w thout making it clear
to the jury that these terns are synonynous, and i ndeed wi thout
defining any of them the government left the jury w thout sufficient
information to determne if Spinner had committed this crinme.

to section 922(v) as well. Thus, the governnment nust prove
t hat Spi nner knew of the features of the AR-15 that brought
it wthin the scope of section 922(v).

G ven our conclusion that the governnment failed to prove
that the recovered weapon nmet the statutory definition of a
forbi dden sem automati c assault weapon, it follows that the
governnment simlarly failed to prove beyond a reasonabl e
doubt that Spinner knew that the AR 15 possessed the
required statutory characteristics. Furthernore, although
such know edge "can be inferred fromcircunstantial evi-
dence, including any external indications signaling the nature
of the weapon," Staples, 511 U S. at 615-16 n. 11, we think the
circunstantial evidence that Spinner knew of the AR 15's
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statutory characteristics is very thin. Wen he was arrested,
Spi nner was in the kitchen. The AR-15 was found in arifle
case in a closet in the upstairs bedroom The authorities

di scovered no fingerprints |inking Spinner to the weapon or

the amunition inside it. Although the bedroom cont ai ned

nuner ous docunents bearing Spinner's nane (all but one of

them dated prior to the nonth of the arrest), it also contained
docunents bearing the nanmes of three other famly nmenbers.

The governnment argues that "[t]he jury could have inferred

that [Spinner] had an unusually strong interest in assault
weapons based on the discovery in the [upstairs bedroon of

a magazi ne advertisenent for an entire book about an assault
weapon." But there was no evidence presented that Spinner

had even seen this article. Finally, both Spinner's cousin and
his girlfriend testified that Spinner had noved to his girl-
friend s house in June, 1996, two nonths before Spinner's
arrest. Cdearly, this evidentiary record falls far short of that
in United States v. More, in which we found that evidence
establishing that the defendant had handled a rifle and "was

in continuous control of the weapon" was sufficient for a jury
to conclude that the defendant had the requisite nmens rea for
possessi on of a sawed-off shotgun under 26 U S.C. s 5861(d).

97 F.3d 561, 563-64 (D.C. Cr. 1996).

G ven the conplete |ack of evidence in the record that the
AR- 15 possessed "a pistol grip that protrudes conspicuously

Page 16 of 33
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beneat h the action of the weapon,” 18 U. S.C

s 921(a)(30)(B)(ii), as well as the paucity of evidence that
Spi nner knew that the weapon possessed the features that
brought it within the scope of the statute, we concl ude that
Spi nner's conviction on this charge was a mani fest m scar-
riage of justice, and we reverse it.

Because we reverse Spinner's conviction as a result of the
i nsufficiency of the evidence supporting it, we need not pass
on Spinner's argunent that the jury instructions failed to
explain the government's obligation to prove Spinner's nens
rea under Staples. Nonetheless, in order to alert the district
courts to this issue, we reproduce the jury instructions bel ow

Count three of the indictnent charges unl awful posses-
sion of a sem automatic assault weapon. The essenti al
elenents of this offense ... are, one, that the defendant
possessed a sem automatic assault weapon and, two, that
he did so knowingly and intentionally. A person, as |
have said, acts knowingly and intentionally if he's con-
sci ous and aware of his act, realizes what he was doing
and does not act because of m stake, inadvertence or
accident. The term sem automatic assault weapon

means a semiautomatic rifle that has an ability to accept
a detachabl e magazi ne and has at |east two of the
following: [elenents omtted]. It has to have at | east
two of those.

As the governnent acknow edges, "at worst, the[se] jury
instructions may have insufficiently explained the scienter
requi renent regarding the relevant features of the rifle."
Wt hout taking any position on whether these instructions
woul d have survived our review of themfor plain error, we
encourage the district courts to explicitly instruct juries,
when appropriate, that the government nust prove that a

def endant knew of the particular features of a weapon that
rendered its possession illegal. See Staples, supra.

B. Scope of Cross-Exam nation

Spi nner contends that the district court inproperly permt-
ted the prosecutor to cross-examne his girlfriend, Lolita

Little, about a letter Ms. Little wote to Spinner two nonths
before his arrest in this case. As we recounted above, the
prosecutor asked Ms. Little if "last May" she had been "upset
that Richard Spinner was letting his friend use his nother's
house to sell drugs."” The prosecutor based her question on a
letter dated May 13, 1996 that Ms. Little had witten to

Spi nner when he was incarcerated for an unrel ated crine.

Wthout referring to Rule 404(b), the prosecutor attenpted
to justify her questions by arguing that they were nmeant to
rebut the defense theory of the case. She referred to the
defense's openi ng statement in which, she clained, counse
argued that Spinner "changed his |ife around" after his
brother died in August of 1995. The letter showed--accord-
ing to the prosecutor--that "M . Spinner knew that [his
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cousin] was using, was selling drugs out of this prem ses” in
May of 1996. |In particular, the prosecutor argued that

Spi nner, while incarcerated, was "aiding and abetting" his
cousin's drug dealing at his nother's house in May of 1996.
Based on this evidence, the prosecutor argued that "M.

Spi nner was not a changed man."

As we have noted, the governnment sought to use the letter
to dispute that Spinner was a "changed man" who had
"changed his |ife around" after his brother's death. Using
the letter to paint Spinner as "greedy," and the kind of man
who did nothing while "those nr * * * *f* x * * %g |
us[ed][his] nother and her home to do this s* * * " the
government clearly hoped to use the letter to convince the
jury that Spinner had not "changed his life around”; it hoped,
that is, to show that Spinner remained a crimnal after his
brother died. Using evidence for this purpose is forbidden
by Rul e 404(b) of the Federal Rules of Evidence, which
provi des that "evidence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in order to show
action in conformty therewith."

W recogni ze that under Rule 404(b), "any purpose for
whi ch bad-acts evidence is introduced is a proper purpose so
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long as the evidence is not offered solely to prove character.”
United States v. MIler, 895 F.2d 1431, 1436 (D.C. Cir. 1990).
Rul e 404(b) itself lists perm ssible uses of such evidence:
"proof of notive, opportunity, intent, preparation, plan

know edge, identity, or absence of m stake or accident.” In
addition to arguing that the letter was intended to rebut the
defense theory of the case--which, as we have expl ai ned,
anounts to inperm ssible character evidence--the govern-

ment also said that the statements in the letter were rel evant
to the witness's credibility and bias. |If the letter did under-
mne the witness's credibility, the government could be said
to have asked its questions for a reason other than to show
Spi nner's character. See MIler, 895 F.2d at 1436 (using bad
acts evidence to show character is "the one inperm ssible

pur pose for such evidence" under Rule 404(b)). Under these

ci rcunst ances, Rule 404(b) woul d pose no barrier to adm ssi-
bility. The governnment, however, has not satisfactorily ex-
pl ai ned how the letter served to i npeach Ms. Little. The
prosecutor asked Ms. Little: "around the sane tine that you
wote this letter, you were also upset that Richard Spinner
was letting his friend use his nother's house to sell drugs.”
But Ms. Little had not testified to the contrary when the
prosecut or asked that question. Furthernore, we do not
understand how Ms. Little's being upset under such circum
stances woul d undermi ne her credibility at trial

Nor do we agree with the district court's concl usion (not
urged by the government) that the statenents in the letter
woul d be admissible to show "intent" or "absence of m stake"
under Rule 404(b). |In reaching this conclusion, the district
court apparently agreed with the government that "do[ing]
this s* * * " peant drug dealing. But it seens just as likely
to us that this reference is to using drugs as to selling them
Such a readi ng, we suppose, is equally consistent with the
letter's conclusion that Spinner would "end up | ocked up or
dead" if he continued to do this "s* * *." Nor is it apparent
that this reference is to crack cocaine, the narcotic at issue in
this case. Nor is it clear that the reference is to narcotics at
all. Under these circunstances, the statenents in the letter
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have virtually no bearing on whether Spinner possessed crack
cocaine with the intent to distribute it in this case.

Even if the governnent had questioned Ms. Little about
the letter for a perm ssible purpose under Rule 404(b), it
failed to provide "reasonable notice" to the defense of its
intent to use the letter, as required by the rule. Rule 404(b)
provides that "the prosecution in a crimninal case shall provide
reasonabl e notice in advance of trial, or during trial if the
court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at
trial." Here, the district court, mstakenly thinking that the
government had asked the pertinent question in order to
i npeach a perjurer, ruled that "notice was not required"
because "something [arose] in the defense case that was
unexpected...." But Rule 404(b) does not enpower a dis-
trict judge to excuse the governnent from providing any
notice that it intends to use bad acts evidence. That rule
requi res the government to "provi de reasonable notice ..
during trial if the court excuses pretrial notice on good cause
shown...." The governnent provided no notice to the de-
fense, reasonable or otherwise, of its intention to question Ms.
Little about the letter. Wthout approaching the bench, the
prosecutor sinply asked Ms. Little about Spinner's refusal to
stop his friends fromusing his nother's house to sell drugs.
On appeal, the government makes nmuch of the fact that it had
provided the letter to the defense during discovery. But
provi di ng such evidence to the defense in discovery is not
enough to satisfy the notice requirenments of Rule 404(b),
whi ch requires the governnment specifically to disclose "the
general nature of any such evidence it intends to introduce at
trial."

For the reasons di scussed above, we conclude that the
district court abused its discretion when it permtted the
governnment to question Ms. Little about the letter. See
United States v. Graham 83 F.3d 1466, 1473 (D.C. Cr. 1996).
Furt hernore, we cannot conclude that the adm ssion of this
testimony was harm ess error. See United States v. d arke,
24 F.3d 257, 267 (D.C. Cir. 1994). In deciding whether error
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is harnm ess, we nmust "determ ne whether the error itself had

a substantial influence on the verdict.” 1d. (internal quota-
tion marks and citations omtted). |In other words, "we mnust
determine with fair assurance that the judgnent was not
substantially swayed by the error.” Id. (internal quotation

marks, ellipses and citations onmitted).

The prosecutor enphasized the letter in her closing argu-
ment to the jury, suggesting to us that the letter may have
had a "substantial inpact” on the verdict. After sunmarizing
t he evi dence agai nst Spinner, the prosecutor concluded her
remar ks concerni ng Spinner's drug possession as follows:

[Drug dealing] is what Lolita Little was referring to in
her letter as something that if he didn't stop it he would
get | ocked up or dead. And she suggested he had the
ability to stop it. He had the ability to stop his friends
fromdoing it. And he sinply didn't. And that, |adies

and gentl emen, makes himguilty of possession wth

intent to distribute crack cocaine within a thousand feet
of Davis El enentary School

In addition, the government did not have an overwhel m ng

case agai nst Spinner for possession of the crack cocaine
recovered in the house: no fingerprint evidence connected

Spi nner to the crack, nor was any of the crack recovered from
his person or presence. Finally, we note that, although the
district court gave the jury limting instructions on other
evi dence introduced pursuant to Rule 404(b), it did not pro-
vide a simlar limting instruction for the statements in M.
Little's letter, even though the court admtted themas "legiti-
mat e 404(b) evidence," and characterized themas "clearly
prejudicial” to Spinner. See United States v. Myore, 732
F.2d 983, 990 (D.C. Gr. 1984) (limting instruction |essens
potential prejudice of bad act evidence).

Because we conclude that it was not harnless error for the
district court to permt the governnent to use the letter inits
cross-exam nation of Ms. Little, we reverse Spinner's convic-
tion for possession with intent to distribute cocaine within
1,000 feet of a school
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I1l. Conclusion

For the foregoing reasons, we reverse Spinner's convictions
for possession of a sem automatic assault weapon and posses-
sion with intent to distribute cocaine within 1,000 feet of a
school, and remand for resentencing. Spinner has raised
addi ti onal argunments. W have given themfull consider-
ation, and determne that they warrant neither reversal of his
remai ni ng convi ctions nor discussion here. Accordingly, we
affirm Spinner's convictions for possession of a firearm and
ammuni tion by a convicted felon.

Garland, Grcuit Judge, dissenting in part:

My col | eagues reverse defendant Spinner's assault weapon
convi ction because they conclude that the evidence was insuf-
ficient to sustain the charge, and reverse his narcotics convic-
tion because they conclude that the district court permtted

prejudicial cross-exam nation of Spinner's girlfriend. 1 dis-
agree with both concl usions and would affirm both convic-
tions.

. The Qun

The majority holds the governnent's evidence insufficient
on the assault weapon charge because they believe it "failed
to present any evidence on an essential elenent" of the
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crime": to wt, that the AR-15 assault rifle possessed a
"pistol grip that protrudes conspicuously beneath the action
of the weapon."” The governnent presented no evi dence on

this point, my coll eagues say, because the government's ex-
pert failed to nention the word "action"” during his testinony.
But the expert's failure is beside the point. The governnent
did not need an expert's testinony to establish this el enent
because it had nuch better evidence: it had the gun itself.

A phot ograph of the gun is attached to this opinion. See
App. 1 (Gov't Ex. 48-C). Its "pistol grip" is quite prom nent,
and the majority does not suggest that the jury would have
any trouble figuring out which part of the gun was the "pisto
grip." Nor does the majority, or the defendant, contend that
the word "conspi cuousl y" was too vague for the jury to
conprehend. Only the neaning of "action” is in dispute.
But that dispute is sinply irrelevant. The photograph clearly
shows that the pistol grip protrudes conspi cuously beneath
every part of the weapon, whatever that part's name. Hence,
even if the jury had no idea what the word "action" meant, as
long as it understood the "action” to be a part other than the
"pistol grip" itself, it is hard to see how a rational trier of fact
could reach any conclusion other than that this el enent of the
crinme was satisfied.

The majority's citation to the Seventh Circuit's opinion in
United States v. Meadows, 91 F.3d 851 (7th Gr. 1996), does
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not support its conclusion, but the way in which that case
differs fromthis one is instructive. First, there was no
evidence in that case that the weapon at issue had a rifled, as
conpared to a smooth, bore--the key statutory feature. It

was not just that the jury's attention had not been drawn to
the issue. Even by the time of the appeal, the record did not
i ndi cate what kind of bore the weapon had. The court found
that the weapon "may have contai ned either a snmooth bore or
arifled bore," because "[t] he record nowhere indicates
which."” 1Indeed, "[t]he old pistol ... may well not have had a
rifled bore." Id. at 857. That is not the case here. The
attached phot ograph nakes clear that the AR 15 did have the
necessary el enent--a protruding pistol grip.

Second, the Meadows court found that even if the weapon
actually had a rifled bore, there was no way for the jury to
know t hat wi thout "I ook[ing] down the barrel.” 1d. Since
t he Meadows jury had no reason to know that | ooking down
the barrel was inportant, the court found no reason to believe
the jury woul d have "bothered"” to do so. I1d. But no such
"bot her" was required of Spinner's jury. The expert--what-
ever else his failings--held the gun up directly in front of the
jury, and both the gun and the attached phot ograph (Appen-

dix 1) were admitted into evidence. As long as the jurors had
their eyes open during either the testinmony or their own

del i berations, they necessarily would have seen the essenti al
el enent .

The majority also accepts Spinner's argunent that even if
t he governnment did prove the AR 15 was a prohibited weap-
on, it failed to prove he had the required nens rea. As
Staples v. United States, 511 U S. 600 (1994), makes cl ear
and as the majority agrees, the governnent needed to prove
only that Spinner knew the gun had the feature in question
it did not have to prove he knew the feature was illegal. See
Bryan v. United States, 118 S. C. 1939, 1946 (1998). This
means the government needed to prove only that Spinner
knew t he gun had a pistol grip protrudi ng conspi cuously
beneath the action
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How coul d the governnent neet that requirement? Surely
it did not have to present evidence that Spinner was told the
weapon's grip extended in that way. W do not expect
defendants to have their own personal ATF experts on hand
to advise themof their weapons' special features.1l Under
Stapl es, the defendant's knowl edge "can be inferred from
circunstantial evidence, including any external indications
signaling the nature of the weapon.” 1d. at 615 n.11. W
held in United States v. More, 97 F.3d 561, 564 (D.C. Cr.
1996), for exanple, that a defendant's know edge that a
sawed-of f rifle was shorter than the | awful sixteen inches
could be inferred fromthe fact that length is readily observa-
ble. No evidence that the defendant ever neasured the
weapon's 13-1/16-inch barrel was required, even though the
di fference between that and a 16-inch barrel is less than
obvious to the naked eye. See also United States v. Foster
19 F. 3d 1452, 1454 (D.C. Gr. 1994) ("The readily apparent
barrel |ength and general appearance of the sawed-off rifle

are sufficient ... to establish that its owner knew the
weapon needed to be registered...."). By contrast, the
"external indication" of the nature of the AR-15 is obvious to
t he naked eye and no guesses about its specific length is
required. Accordingly, the only question is whether Spinner
ever saw or handl ed the gun

The majority suggests there was no such evidence. To be
sure, there was no such direct evidence: no one testified to
seeing Spinner with the gun. But the | aw has no preference
for direct evidence over circunstantial, see More, 97 F. 3d at
564, and often it is the latter that is the nore reliable.
Courts regularly affirmmurder and bonbi ng convictions
notw t hst andi ng the absence of an eyew t ness who saw t he
def endant shoot the gun or light the fuse. See, e.g., United
States v. Kwong, 14 F.3d 189, 193-94 (2d Cr. 1994). |Indeed,

1The jury could well have concluded that the defendant was
somet hing of a weapons expert hinself. He previously had been
convicted of illegal possession of a TEC-9 sem -automatic pistol
and the police found an adverti senent for a book about assault
weapons in a bedroomthe jury rationally could have believed was
his. See infra.

in More we found sufficient proof that the defendant knew

the sawed-off rifle was too short based on the fact that he had
control of the weapon through constructive possession--even

wi t hout evi dence that he ever handl ed the weapon after it had
been sawed off. 1d. at 564. Here, too, the jurors could
reasonably rely on a wealth of circunstantial evidence that

Spi nner saw or handl ed the weapon. See Staples, 511 U S. at
615 n. 11.

First, there was nore than enough evidence for a reason-
able juror to conclude that a well-armed drug operation was
based in Spinner's fam |y hone and enpl oyed the AR-15 in
its work. The house was filled with all of the accoutrenents
of such an operation: sem -automatic weapons, mnagazi nes of
extra anmunition, a bulletproof vest, two black ski masks,
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crack cocai ne and zi pl ock bags. Mreover, a narcotics expert
testified, based on the evidence recovered in the search, that
t he house was being used as a "stash house" from which
narcotics sales were made. In such a business, the expert
said, guns are used for intimdation and the nai ntenance of
control. Gven this evidence, the jury was entitled to con-
clude it was no coincidence that the AR-15 was in the house,
and that instead it was an integral part of the business

ar manment .

Second, there was nore than enough evidence that Spinner
was a participant in the drug operation, and that as such he
woul d have handl ed or seen others handl e the weapon. When
the police entered the house, he was the only adult mnale
present. His fingerprints were on a bullet inside a crack-
stai ned gun, on the container of a nagazine of spare bullets,
and on a list of current crack prices. Two undercover officers
testified that they purchased twenty-five ziplocks of crack
fromhimat the sane house nine nonths before. The
majority does not dispute the introduction of that evidence
whi ch, our cases hold, is probative of the fact that Spinner
i ntended to possess and distribute the drugs found during the
search, and tended to di sprove his claimof mere innocent
presence in the house.2 The jurors were also told that the

2See, e.g., United States v. Robinson, 59 F.3d 1318, 1322 (D.C
Cr. 1995); United States v. Johnson, 40 F.3d 436, 441 n.3 (D.C. Gir.

def endant previously had unlawful |y possessed a sem -

aut omati ¢ weapon whi ch, again, our cases hold "make[s] it

| ess probable that the [weapons] found in the [house]

were there by m stake or without [the defendant's] intent."
United States v. Brown, 16 F.3d 423, 432 (D.C. Cir. 1994);
accord United States v. Tons, 136 F.3d 176, 183-84 & nn.11-
12 (D.C. Gir. 1998). Wth this evidence, the jury could
readi | y have concluded that as a player in the operation

Spi nner woul d either have handl ed or seen others handl e the
AR-15. See Toms, 136 F.3d at 183 (evidence of participation
in drug conspiracy sufficient for jury to conclude that defen-
dant had dom ni on and control over weapon not found on his
person).

Finally, there al so was specific evidence that the assault
rifle belonged to Spinner or was under his direct control
The gun was found in a hal f-opened case in an open closet in
an upstairs bedroom \Woever lived in that bedroom plainly
had control over the contents of the closet. And there was
pl enty of evidence for a jury to conclude that the bedroom
was Spinner's. The police found a photo of himlying on the
floor of the bedroomwi th his feet resting in the open cl oset.
I nsi de the bedroom were several letters to Spinner post-
marked in 1996, the | ast one dated just seven days before the
search. Also in the bedroomwere the kinds of persona
identification a person needs for daily living, and that one
woul d be unlikely to | eave behind after noving out. These
i ncl uded Spinner's Social Security card, his check-cashing
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card, two nmedi cal assistance passes in his name, and a club
menbership card. (Spinner's current car registration was
found in the living room) Spinner's fingerprints were found
in the bedroom-on a current list of crack prices. They were
also found in the closet itself--on a container of anmunition
pl aced right next to the half-opened case containing the

AR- 15.

Qur cases have repeatedly upheld jury findings of a defen-
dant's actual or constructive possession of an itemof contra-
band based on far nore tenuous evidence than that offered by

1994); United States v. Oarke, 24 F.3d 257, 265 (D.C. Gr. 1994);
United States v. Washington, 969 F.2d 1073, 1080-81 (D.C. Cr.
1992).

t he governnment here.3 There is no reason to treat this case
differently. Accordingly, | would conclude that the evidence
was sufficient to show both that the AR-15 assault rifle had a
conspi cuously protruding pistol grip and that defendant knew
it did.

I1. The Drugs

My col | eagues reverse the defendant's narcotics conviction
on the ground that the district court abused its discretion by
permtting cross-exam nation of Spinner's girlfriend about a
letter she wote him The majority concludes the district
court erred because the letter was not adnmissible as a prior
"bad act" under Rule 404(b). The letter did not describe a
prior bad act, the majority says, because it did not appear to

refer to prior drug dealing at all. But even if the letter were
adm ssi bl e under Rule 404(b), the majority holds, the district
court still erred in permtting cross-exanm nation because the

government failed to provide reasonable notice that it planned
to do so.

There is no need to address the question of whether the
district court abused its discretion,4 because the kind of error

3See, e.g., Tons, 136 F.3d at 183-84 (evidence of prior drug
dealing and that drugs were found in car was sufficient to prove
that driver had constructive possession of weapon on seat of other
occupant); In re Sealed Case, 99 F.3d 1175, 1179-80 (D.C. Cir.
1996) (evidence that drugs were found near itens tied to defendant
was sufficient to establish actual or constructive possession); Unit-
ed States v. Fennell, 53 F.3d 1296, 1299-1300 (D.C. Cr. 1995)
(evidence that defendants had keys and had just |eft apartment was
sufficient to establish actual possession of contraband in apart-
ment); United States v. Harrison, 931 F.2d 65, 72-73 (D.C. Cir.
1991) (evidence that defendant intended to distribute drugs was
sufficient to prove defendant had constructive possession of guns
found on other occupants of car); see also United States v. Jackson
124 F.3d 607, 610-11 (4th Cr. 1997) (evidence that firearm was
stored at defendant's nother's hone was sufficient to show con-
structive possession).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3061  Document #370170 Filed: 07/28/1998  Page 28 of 33

4The majority states that the government undertook the cross-
exam nation to rebut the defendant's claimthat he had becone a

just described could not have been legally harnful to the
defendant. To conclude that the error was harnful, and

t herefore grounds for reversal, we nust conclude that it
"affected substantial rights,” Fed. R Crim P. 52(a). This

"means that the error nust have been prejudicial: It mnust
have affected the outcone of the district court proceedings."
United States v. O ano, 507 U S. 725, 734 (1993). | cannot

reach that concl usi on here.

If the majority is correct in its description of the letter, it
can hardly have been harnful. According to the court, the
letter created either no inference, or such a weak inference,

"changed nman" and no | onger was involved in drug dealing. MW

col | eagues say that permtting such a rebuttal was an abuse of

di scretion because it is barred by Rule 404(b) as an argunent about
the defendant's character: i.e., a contention that Spinner was not a
changed man. But if Spinner actually had presented such a de-

fense, the governnment surely would have been permitted to rebut it.
The Federal Rules of Evidence do not give defendants a free pass

to present clainms the governnment is barred fromrebutting. |If
rebutting a "changed man" defense constitutes an effort to prove

the defendant's character (and | amnot sure that it does), then
presenting such a defense nust constitute such an effort as well.
That is, by claimng that he is a changed man, Spinner nust be
claimng that he could not have committed the crine charged

because he had changed his character and becone | aw abi di ng.

But if that is his claim then Rule 404(b) is not the rule that governs
this case: Rules 404(a) and 405(a) are. And those rules pernmt the
prosecution to cross-exam ne as to specific instances of past conduct
in order to rebut a claimof good character advanced by the
defendant. See United States v. Roper, 135 F.3d 430, 433 (6th Gr.
1998); United States v. More, 27 F.3d 969, 974 (4th Gr. 1994); 2
Jack B. Winstein & Margaret A. Berger, Winstein's Federal

Evi dence s 404.11[2] (2d ed. 1998); 1 John W Strong, MCormn ck

on Evidence s 191 (4th ed. 1992).

| do not dissent on this ground, however, because in fact the
def endant never offered any evidence in support of a changed man
defense. Defense counsel's opening statenent did suggest that
defense and indicated it would be proven through the testinony of
defendant's nother. But Spinner's nother never testified and
defense counsel did not return to the argunment in his closing.

of prior drug dealing that it could not be admtted under Rule
404(b).5 It is not "at all apparent,” the majority says, that
the reference in the letter was "to crack cocaine.... Nor is

it clear that the reference is to narcotics at all. Under these
ci rcunstances, the statenents in the letter have virtually no
beari ng on whet her Spi nner possessed crack cocaine with the
intent to distribute it in this case.” But under these circum
stances, the letter also could not have had a prejudicial effect.
If the references were only to "drinking and cursing and

laying up,"” as Ms. Little contended, it is hard to see what
prejudicial inpact they could have had in a case filled with
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evi dence of crack cocai ne and assault weapons and bul | et pr oof
vests.

This conclusion is further bol stered by considering what
actually transpired at the trial. The prosecutor asked M.
Little whether certain phrases in her letter referred to drugs.
The phrases thenselves did not use the word. Ms. Little said
no, repeatedly and adamantly. No other evidence as to the
meani ng of the letter was offered. Al though the prosecutor
did argue very briefly that the references nust have been to
drugs, the judge gave the usual limting instruction that
| awyers' argunents are not evidence and that the verdict
nmust be based only on evidence. W have repeatedly said
this kind of instruction can mtigate the inpact of inproper

5The i nference woul d have to have been quite weak to justify the
majority's determnation that it was inadm ssible on this score. Al
t he governnment needed to prove with respect to probativeness was
that " "the jury could reasonably find the conditional fact--[here,
that the defendant had engaged in drug transactions in the past]--
by a preponderance of the evidence.' " darke, 24 F.3d at 264
(quoting Huddleston v. United States, 485 U S. 681, 690 (1988))
(brackets in original). Thus, the majority's determ nation of inad-
mssibility neans the inference could not nmeet even that ninimal
threshold. Indeed, the majority's determ nation nmeans the infer-
ence nust have been even weaker than that. |In order to reverse
the trial judge's conclusion that the letter did show prior drug
dealing, the mgjority had to find the inference so weak that the
j udge's concl usi on was an abuse of discretion. See United States v.
Graham 83 F.3d 1466, 1473 (D.C. Cir. 1996).

jury argument. See, e.g., United States v. Gatling, 96 F.3d
1511, 1524 (D.C. GCir. 1996); United States v. Childress, 58
F.3d 693, 716 (D.C. Gr. 1995). Wth this extraordinarily
weak evidence, it is hard to see how the defendant coul d have
been prej udi ced.

On the other hand, if a reasonable jury could have read the
letter as referring to prior drug dealing by Spinner, then
permtting the cross-exam nation was not error in the first
place. |If the letter did refer to prior drug dealing, it would
have been adm ssi bl e under Rule 404(b) to show Spinner's
intent to possess and distribute the drugs found in the
search--just as the district court held, see Trial Tr. 997-99
(Feb. 10, 1997), and just as the prosecutor argued to the jury,
Trial Tr. 1151 (Feb. 11, 1997). The majority does not dispute
this, and a host of our cases so hold. See supra note 2.

But, the majority contends, even if the cross-exam nation
were perm ssible under Rule 404(b), the district court stil
abused its discretion because the governnment failed to give
t he defense "reasonable notice" of its intent to use the letter
Yet, a failure of notice alone cannot justify reversal. The
defendant still nust have suffered prejudice. See United
States v. Perez-Tosta, 36 F.3d 1552, 1562 n.9 (11th Cr. 1994).
Since this contention by the majority starts fromthe assunp-
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tion that the evidence was adm ssible under Rul e 404(b), the
prejudi ce could not have cone fromthe failure to give the
defendant nore tine to argue that the evidence was inadm s-
sible. Nor could the prejudi ce have cone from def ense
counsel's lack of tine to prepare the witness. What better
answer could Mss Little have given to the governnent's
pestering questions than the response she did give: "Not
drugs.... | know nothing of drug things." 1In any event,

al t hough the governnent did not file a Rule 404(b) notice, the
letter was hardly the "conplete surprise" defense counse
clained it to be since the governnent had given it to counse
during di scovery.

Finally, as against this extraordinarily weak evi dence of
prej udi ce--whet her derived fromthe cross-exam nation itself
or fromthe failure to give notice--we al so nmust weigh the
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evi dence arrayed agai nst the defendant. Although the gov-
ernment's case may not have been "overwhelming,” it did not
have to be to establish harmess error. It only had to be
strong enough to persuade us that whatever mld prejudice

may have flowed fromthe cross-exanm nation, it did not
"substantially sway[ ]" the ultimate verdict. United States v.
Clarke, 24 F.3d 257, 267 (D.C. Gr. 1994).

The majority finds the governnent's evidence thin because
"no fingerprint evidence connected Spinner to the crack.”
But while Spinner's fingerprints were not on the crack itself,
they were on a list of current crack prices and on a bull et
i nside a crack-laced gun. And nost of the crack itself was
found inside the bedroom cl oset that appeared to be his.
This, together with the other evidence recounted above, was
strong evidence that Spinner was a nenber of the drug
operation that used his nother's hone as a "stash house.” In
any event, whatever inference of prior drug dealing the letter
generated, it surely was weaker than, and "harm essly cunu-
| ative" of, see Clarke, 24 F.3d at 267, the nuch nore direct
evi dence of Spinner's prior dealing properly admtted through
the testi nony of the two undercover officers who bought
twenty-five ziplocks of crack from him

And against all of this, what was the defendant's theory of
the case? It was that none of the contraband was his, and
instead all belonged to his 17-year-old cousin, Darryl Henkle.
Henkl e did indeed testify that the guns, the drugs, the
ammuni tion, and the other indicia of drug-dealing in the
house were all his; that Spinner knew nothing of any of it;
and that he had never, ever, seen Spinner with drugs. Hen-
kle came to court to testify against his own interests, he told
the jury, in order "[t]o clear ny cousin's nane because he
shoul dn't have to go to jail for sonething that | did." Trial
Tr. 868 (Feb. 10, 1997).

Thi s must have been quite a lot for any rational juror to
swal low. The jury was advised that the 17-year-old previ-
ously had pled guilty in juvenile court to charges involving
"possession of these firearns and the drug evidence in this
case," had received a sentence of "house arrest and conmuni -
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ty service,"” id., and could not "be further prosecuted,” id. at
949. M. Henkle, then, had nothing at risk and only his
cousin to save by bravely taking all the weight upon hinself.
Mor eover, Henkl e was caught in a bold-faced lie while trying
to do just that. He testified that he had found all of the guns
in a car owned by Spinner's brother Robert, after Robert was
shot to death in 1995, and that he had hidden themin the
house w t hout Spinner's know edge. There was only one

small problem an official fromthe Sturm Ruger Company
testified that the Sturm Ruger pistol found in the house had
not even been shipped fromthe factory until two nonths

after Robert was kill ed.

The cross-exam nation which the magjority and | have ad-
dressed at length took no nore than a few minutes out of a
week-long trial. It was one of dozens of such evidentiary
rulings in the course of that trial. In recognition of the real-
life context in which such rulings are nade, and the cost to
the rule of lawif every mstake required a retrial, we review
such trial court decisions only for abuse of the court's discre-
tion. See, e.g., United States v. Graham 83 F.3d 1466, 1473
(D.C. Cr. 1996). Moreover, even where there is such an
abuse, Federal Rule of Evidence 103(a) instructs us that
"[e]rror may not be predicated upon a ruling which admts or
excl udes evidence unless a substantial right of the party is
affected,” and Federal Rule of Crimnal Procedure 52(a)
provides that "[a]ny error, defect, irregularity or variance
whi ch does not affect substantial rights shall be disregarded.”
See United States v. Russo, 104 F.3d 431, 434 (D.C. Cr.

1997). Because Spinner's substantial rights were not affected
by the cross-exam nation of his girlfriend, I would affirmhis
conviction for possession with intent to distribute crack co-
cai ne.

Accordingly, |I dissent fromthe majority's reversal of the
two convictions discussed above, while concurring in the
majority's affirmance of the remaining convictions.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3061  Document #370170 Filed: 07/28/1998  Page 33 of 33

Appendi x 1 (Gov't Ex. 48-Q)

[ Appendi x not avail abl e
el ectronical | y]
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