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Bef ore Edwards, Chief Judge, and Wald and Sentelle,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Adol ph Jackson entered a plea of
guilty to one count of Possession with Intent to Distribute
Five Kilograns or More of Cocaine in violation of 21 U S.C
s 841(a)(1) and (b)(1)(A)(ii)(Il). He appeals froma judgnent
i nposi ng a sentence of 132 nonths. Jackson argues that the
district court inproperly concluded that an earlier incident of
uncharged conduct four years before the of fense of conviction
was in the sane "course of conduct” and was thus appropri-
ately included as "rel evant conduct” for the purposes of
determ ning the base offense level under U S. S.G s 1B1.3
W reject appellant's argunent and affirm his sentence.

| . Background

Adol ph Jackson was arrested as a result of a reverse sting
operation facilitated by the cooperation of Rayful Ednond.
Ednond, a purported drug |ord, had been convicted of vari-
ous federal narcotics offenses in 1990, and received concur-
rent sentences of life without parole. See United States v.
Ednond, 52 F.3d 1080 (D.C. Gr. 1995). Wile in prison
Ednond continued his drug activity by using the facility's
visitation and tel ephone privileges to broker drug transac-
tions between individuals in Col onbia and in Washi ngton
D.C. Ednond's tel ephone calls fromprison were tape re-
corded consistent with Bureau of Prison policy, and in 1994,
federal investigators becanme aware of his illegal activities and
commenced an investigation. Ednond agreed to plead guilty
to conspiracy to distribute cocaine, and began to cooperate
with the government. He represented to his forner contacts
inthe illicit drug industry that he had resumed his pattern of
brokering | arge drug deals between parties in D.C. and in
Col onbia, with the governnent providing the cocaine in
reverse sting operations.

In 1996, Adol ph Jackson becane the target of one such
reverse sting. Ednond clainmed that he had arranged a | arge
drug transacti on between Jackson and the Col onbians in

1992. The governnent planned the sting so that Jackson

woul d be led to believe that he was transacting with the sane
Col onbi an parties he had in 1992, with Ednond as internedi-
ary. The sting was successful, and Jackson was arrested on
August 7, 1996. A two-count indictrment was filed the next
day, charging himw th one count of Conspiracy to Possess
with Intent to Distribute Five Kilograns or Mre of Cocaine
in violation of 21 U.S.C ss 846, 841(a)(1l) and
841(b)(1)(A)(ii)(I1), and one count of Possession with Intent to
Distribute Five Kilograns or More of Cocaine in violation of
21 U.S.C ss 841(a)(1l) and 841(b)(1) (A (ii)(Il1). On Novenber
1, 1996, Jackson entered a plea of guilty to the second count
of the indictnent.

On April 1 and 2, 1997, the district court held a sentencing
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heari ng which focused on whether Jackson's alleged 1992

drug transacti on woul d be considered "rel evant conduct" for

t he purpose of establishing his base offense | evel under

US. S.G s 1B1.3. The governnment presented two w t nesses

at the hearing, Rayful Ednond and Detective CGonzal ez, a

D.C. police officer. Ednond testified regarding the 1992
transaction and its simlarity to the feigned 1996 transaction
He expl ai ned that the Col onbi ans with whom he arranged his
transactions fromprison were "Chickie" and "Negro”
Trujillo-Blanco, and that a representative of the Col onbi ans
naned Menmo would typically neet with the D.C. parties in

New York City to conplete the transaction. According to
Ednond, he arranged a transaction between defendant and

the Col onbi ans in 1992. Ednond testified that the 1992
transaction invol ved the purchase of 25 kil ogranms of powder
cocai ne by defendant and his then partner, Mrcus Haynes,

who was the subject of a separate reverse sting. Jackson and
Haynes all egedly received the cocaine fromMeno in a neet-
ing in New York City in July or August of 1992. Ednond
further testified that while he was not present at the actua
transaction, prior and subsequent conversations with the par-
ties involved confirmed that the transaction had been com

pl eted. According to Ednond, Jackson and Haynes were not
entirely satisfied with Meno as internediary due to late
changes he had nmade in the deal. Ednond testified that
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shortly after the 1992 transaction, Chickie was killed, and
Negro went into hiding, so that further transactions with
them were not possible at that time. Portions of Ednond's
testinmony were supported by recordi ngs of his phone conver-
sations from prison.

Bot h Ednond and Detective Gonzal es testified regardi ng
the 1996 sting. Ednond expl ained that he contacted Jackson
in 1996 and led himto believe that contact with Negro had
been reestablished and that there was a new internediary
with whom a deal could be transacted. Detective Gonzal es
was the undercover officer who posed as the "new Menmp" in
the 1996 transaction. |In his testinony at the sentencing
heari ng, Gonzal es expl ained that he structured the 1996
transaction to parallel the 1992 transaction. Gonzales testi-
fied that he net with Jackson in a Newark hotel, and that
Jackson did not seem confused or surprised when Gonzal es
menti oned Chi ckie and Negro during that neeting. The 1996
transaction invol ved ten kil ograns of cocai ne.

The district court concluded that the government had es-
tablished that the 1992 transacti on was rel evant conduct
under U S.S.G s 1B1.3. Since the 1992 conduct was deened
rel evant, the defendant was responsible not only for the ten
kil ograns involved in the 1996 transaction, but for the
twenty-five kilograns involved in the 1992 transaction. This
i ncreased defendant's base offense level from32 to 34. After
an adjustnent for acceptance of responsibility, the defendant

had an offense level of 31. Wth a crimnal history of 2, this

led to a sentencing range of 121 to 151 nonths. The judge
i nposed a sentence of 132 nonths, from which Jackson
appeal s.

Jackson argues that his alleged 1992 drug transaction
shoul d not have been used to determ ne his base offense |evel
under s 1B1.3. He makes two argunents: first, that nore
than a sinpl e preponderance should have been required to
establish the 1992 transacti on, and second, that the 1992

transaction is too distant in tine to be considered part of the

same course of conduct as the 1996 offense.
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1. Standard of Proof at Sentencing

The preponderance standard for factual determ nations at
sentencing i s suggested by the CGuidelines thenselves, see
US S.G s 6A1.3 (Policy Statenment) comentary. The Su-
preme Court has held that the application of the preponder-
ance standard at sentencing generally satisfies due process.
MM Il an v. Pennsylvania, 477 U S. 79, 91-92 (1986); United
States v. Watts, 117 S. . 633, 637 (1997). |In addition, this
court has consistently stated that only a preponderance is
required for proof of facts at sentencing. For exanple, in
United States v. Lam Kwong-Wah, 966 F.2d 682 (D.C. Gir.
1992), we held that a preponderance standard was acceptabl e
regarding a sentencing court's finding of scienter with respect
to the amount of drugs involved in conspiracy or distribution
even if the amount could have a significant inpact on the
length of the sentence. See also United States v. Pinnick, 47
F.3d 434, 437 (D.C. Gr. 1995) (government nust establish
acts constituting rel evant conduct by a preponderance); Unit-
ed States v. Cottfried, 58 F.3d 648, 652 (D.C. Gr. 1995)
(same). Although appell ant argues that the evidence of the
1992 transaction was insufficient to prove the incident by even
a preponderance, we have considered this argunment, and find
it to be without nerit.

To support his argunent that a higher standard of proof
shoul d have been required, appellant cites United States v.
Shonubi, 103 F.3d 1085 (2d G r. 1997), which held that a nore
ri gorous standard should be enpl oyed where the disputed
conduct will significantly enhance a sentence. As on two
prior occasions on which appellants have raised this sanme
argunent, we find that the facts before us do not involve any
extraordi nary circunstances so that we need not determ ne
whet her a hi gher standard coul d ever apply. See Lam
Kwong- Wah, 966 F.2d 682, and United States v. Tons, 136
F.3d 176 (D.C. Gr. 1998). Even if a higher standard m ght
be required where an extrenely large difference in sentences
is at stake, this is not such a case. 21 U S.C
s 841(b)(1)(A)(ii) provides a ten-year m ni nrum sentence for
t he of fense on which defendant entered a plea. The 132-
nmont h sentence inposed in this case was only twel ve nont hs

nmore than this ten-year mninum |In contrast, the rel evant
conduct determination in Shonubi led to an increase of at

| east fifty-four nmonths. See 103 F.3d at 1087. Furthernore,
treating Jackson's 1992 conduct as rel evant increased his base
of fense level by only two points. A two-point increase was
also at issue in Watts, 117 S. C. at 634. There, the Court
acknow edged the divergence of opinion anong | ower courts
regardi ng whet her rel evant conduct which would dramatically

i ncrease the sentence would require a higher standard of
proof. 1d. at 637. However, the Court held that there were
no such exceptional circunstances in that case, so that proof
by a preponderance was enough, and the Court had no need

to address whet her a higher standard woul d ever be required.
Id. at 638. W reach an identical conclusion here.
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I1l. The Rel evant Conduct Determ nation

Appel l ant's argunent that the 1992 transaction is too dis-
tant in time to be considered part of the same course of
conduct as the 1996 offense under U S.S.G s 1B1.3 is nore
troubling. However, applying the |aw of Guideline sentencing
to the facts of record, we conclude that this argunent al so
fails.

A. The Course of Conduct Test

US. S G s 1B1.3 defines "relevant conduct” for determ n-
ing an offender's base offense level. Subsection (a)(1) pro-
vi des that unless otherw se specified, the base offense |evel
shal | be deterni ned based on acts or om ssions occurring
"during the conmm ssion of the offense of conviction, in prepa-
ration for that offense, or in the course of attenpting to avoid
detection or responsibility for that offense.” For certain
specified of fenses for which the sentence depends substanti al -
ly on quantity, primarily certain property, tax, fraud, and
drug of fenses, the CGuidelines allow consideration of a broader
range of conduct. See U S.S.G s 1Bl.3 background note
United States v. Boney, 977 F.2d 624, 635 (D.C. G r. 1992)
(conduct relevant to drug offense is "sweepingly defined").
The rationale for allow ng consideration of such conduct is
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that where quantity is an inportant consideration, it is inpor-
tant to "take into account the full range of related conduct,"”
U S.S.G s 1Bl1.3 background note, "regardl ess of the nunber

of counts that are alleged or on which a conviction is ob-
tained.” 1d. Accordingly, subsection 1Bl1.3(a)(2) provides
that for these specified offenses, relevant conduct includes
acts and om ssions "that were part of the same course of
conduct or common schene or plan as the offense of convic-
tion." Subsection 1B1.3(a)(2) applies only to of fenses which
US S.G s 3D1.2 would require to be grouped for sentencing
purposes. See U S.S.G s 1Bl1.3(a)(2); United States v. Lan-
caster, 968 F.2d 1250, 1257 (D.C. Cr. 1992). The drug

of fenses for which appellant was sentenced are anong those
specified by s 3D1.2, see U S.S.G s 3D1.2 (requiring group-
ing of offenses covered by US. S G s 2D1.1); US S G

s 2D1.1 (covering violations of 21 U S.C. s 841(a) and (b)(1)),
and are therefore subject to this broader definition of rele-
vant conduct.

The Quideline's application notes address the question of
what constitutes a "course of conduct" or a "common schenge”
within the nmeaning of U S.S.G s 1B1.3(a)(2). Application
note 9(A) provides that "[f]or two or nore offenses to consti -
tute part of a common schene or plan, they nust be substan-
tially connected to each other by at |east one common factor
such as comon victinms, comobn acconplices, comon pur-
pose, or simlar nmodus operandi.” U S S G s 1B1.3 applica-
tion note 9(A). Application note 9(B) provides that offenses
that do not qualify as a conmon schenme or plan may nonet he-
| ess be within the "same course of conduct” if they are
"sufficiently connected or related to each other as to warrant
the conclusion that they are part of a single episode, spree, or
ongoi ng series of offenses.” U S.S.G s 1B1.3 application
note 9(B). Factors appropriate to determ ni ng whether or
not offenses are part of the sane course of conduct include
"the degree of simlarity of the offenses, the regularity (repe-
titions) of the offenses, and the tinme interval between the
offenses.” 1d. Wen one of the factors is absent or weak, a
stronger presence of at |east one of the other factors is
required. 1d.; Pinnick, 47 F.3d at 438. \Whether or not
of fenses are part of the sane course of conduct may depend
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on the nature of the offenses. For exanple, application note
9(B) states that a failure to file tax returns in three consecu-
tive years woul d be considered a course of conduct, since such
returns are only required at yearly intervals.

The district court in this case concluded that the 1992 and
1996 transactions were part of the same course of conduct.
The court recogni zed that the four-year interval between the
1992 and 1996 conduct nade the tinme el enent weak, but
concl uded that the strong degree of simlarity between the
two drug transactions nmade them part of a single course of
conduct .

B. St andard of Revi ew

A sentencing court's determ nation that particul ar conduct
is relevant to the offense of conviction is in many cases a
factual question that we review for clear error. See, e.g.
Pi nnick, 47 F.3d at 438. However, in this case, the district
court's decision that the 1992 offense was rel evant conduct
i nvol ved not only a factual question, but an application of
s 1B1.3 to the facts found. Congress has provided that a
district court's application of the Guidelines to the facts mnust
be given "due deference.” 18 U.S.C. s 3742(e). W have
expl ai ned this standard of review as "fall[ing] somewhere
bet ween de novo and 'clearly erroneous,' a standard of review
that reflects an apparent congressional desire to conpronise
between the need for uniformty in sentencing and the recog-
nition that the district courts should be afforded sonme flexibil-
ity in applying the guidelines to the facts before them"
United States v. Kim 23 F.3d 513, 517 (D.C. Cr. 1994),
quoted in United States v. Broumas, 69 F.3d 1178, 1180 (D.C
Cr. 1995). The deference that is due depends on the nature
of the question presented. Koon v. United States, 518 U. S
81, 98 (1996). Because the question of whether conduct in a
gi ven case constitutes a "course of conduct” is inherently fact
i ntensive, we afford due deference in the present case.

C. Anal ysi s

Appel | ant argues that the four-year time interval between
the 1992 and 1996 transactions renders both the regularity

prong and the tenporal prong of the test very weak, and that
simlarity alone cannot justify a finding of a course of conduct.
VWile we have stated that no single factor is dispositive in
determ ni ng whet her earlier offenses are part of the sane
course of conduct, Pinnick, 47 F.3d at 438, we have not
previously considered a situation where a course of conduct
was found primarily on the basis of strength in a single
factor. Simlarly, US S. G s 1B1.3 application note 9(B)
provi des that when one factor is absent, a stronger showing in
at least one of the other factors is required, but does not
address situations where two of the factors are absent or
weak.

Traditionally, what conduct to consider in sentencing was
left to the sentencing judge's discretion. Before the inposi-
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tion of the Guidelines, it was a recognized principle that " 'a
judge may appropriately conduct an inquiry broad in scope,
largely unlimted either as to the kind of information he may
consi der, or the source fromwhich it may come." " United
States v. Grayson, 438 U S. 41, 50 (1978) (quoting United
States v. Tucker, 404 U.S. 443, 446 (1972)). The information
consi dered in pre-Quidelines sentencing sonetines included
unconvi cted conduct which was tenporally renmote. See Unit-

ed States v. Canpbell, 684 F.2d 141, 154 (D.C. G r. 1982)
(uphol di ng sentence based in part on conduct prior to the
statutory limtations period). The Sentencing Reform Act of
1984, as anended, 18 U S.C. s 3551 et seq., 28 U S.C. ss 991-
998, channeled the trial judge's discretion, and correspondi ng-
ly, established nore neani ngful appellate review. However,

t he devel opnent of the Quidelines "did not alter a court of
appeal s' traditional deference to a district court's exercise of
its sentencing discretion.” Koon, 518 U S. at 97. In enacting
t he Sent enci ng Reform Act, Congress gave no indication that

the sentencing judge was to ignore any information under the
Qui delines regi ne that previously would have been rel evant.
United States v. Wshnefsky, 7 F.3d 254, 256 (D.C. G r. 1993).
In fact, the Sentencing Reform Act recodified w thout com

ment a | ongstanding statutory provision that "[n]Jo limtation
shal |l be placed on the information concerning the back-

ground, character, and conduct of a person convicted of an
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of fense which a court of the United States may receive and
consi der for the purpose of inposing an appropriate sen-
tence.” 18 U S.C. s 3661, fornmerly 18 U.S.C. s 3577. In

light of this, we find no justification for crafting rigid tine
[imts on the conduct a sentencing judge may consider in

maki ng a course-of -conduct determ nation

Congress's failure to inpose defined limts on what may
constitute a course of conduct certainly does not nean there
are no limts, only that they nust be determ ned on a case-by-
case basis. Wile we find nothing in s 1B1.3 which necessar -
ily precludes a district court judge fromfinding a course of
conduct based primarily on simlarity, we rust consider
whet her it was appropriate to do so in the present case.

Here, the "degree of simlarity" between the 1992 and 1996
deals is strong. Each was brokered by Rayful Ednond; each

i nvol ved, either actually or in Jackson's perception, a transac-
tion between Jackson and the Trujillo-Blancos; each invol ved

a neeting with an internmediary in the United States; and

each involved the transfer of |large quantities of cocaine.
However, the four-year interval between the two transactions
makes the tine and regularity prongs quite weak.

Previ ous cases addressing the appropriateness of finding a
course of conduct have not dealt wi th situations conbining
such strong simlarity with such a long tinme interval. A
nunber of cases involving lengthy tine intervals have held
that the earlier offense was not part of the same course of
conduct, but in each of those cases, the simlarity was weaker
than in this case. In United States v. Mullins, 971 F.2d 1138
(4th Cir. 1992), the court held that where uncharged insur-
ance fraud was nore than six nonths prior to the wire fraud
whi ch was the of fense of conviction, a sufficiently strong
showi ng of simlarity had not been nade out to consider the
i ncidents part of a course of conduct. |In United States v.
Kappes, 936 F.2d 227, 231 (6th Cr. 1991), the court concl uded
that it was clear error for the district court to find a defen-
dant's obtaining his postal job under false pretenses in 1983
part of the same course of conduct as making fal se state-
ments on an occupational injury formin 1989. United States
v. Fermn, 32 F.3d 674, 681 (2d Cr. 1994), inplicitly over-
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ruled on other grounds, Bailey v. United States, 116 S. C.
501 (1995), held that drug transactions from 1983 to 1985

were not relevant conduct to a 1990-1991 conspiracy, but

noted that a high degree of simlarity had not been estab-
lished. See also United States v. Hill, 79 F.3d 1477, 1484 (6th
Cr. 1996) (holding that where two drug transactions are
separated by nore than one year, a rel evant conduct finding
generally may not be premised on the sole simlarity that the
transactions involved the same drug); United States v. Bar-
ton, 949 F.2d 968, 969 (8th Cr. 1991) (suggesting that 1983
conduct was "too distant and dissimlar" to 1989 conduct to be
used in sentencing).

O her cases have found a course of conduct under s 1B1.3
despite a significant |apse of tine, but in these cases, the tine
and regularity prongs were stronger than in this case. In
United States v. Wshnefsky, 7 F.3d 254 (D.C. Gr. 1993), we
hel d that where enbezzl ement occurred continuously from
1980- 1990, the entire period constituted one "course of con-
duct" and could be taken into account in setting the base
of fense | evel, even though the statute of limtations had run
on all but the 1987-1990 enbezzlenent. 1In United States v.
Moore, 927 F.2d 825, 828 (5th G r. 1991), the court noted that
"[t]here is no separate statute of limtations beyond which
rel evant conduct suddenly becones irrelevant,” but the tine
| apse in that case was only seven nonths, and there was
intervening activity so that the "regularity" prong was not
entirely absent. 1In United States v. Nunez, 958 F.2d 196
(7th Cr. 1992), the court found that cocai ne sal es between
1986 and 1988 were rel evant conduct to a 1990 of fense, but in
this case as well, there was arguably sone regularity, in that
there were nultiple sales in the earlier period.

The case nost simlar to this one is Cedano-Rojas, 999
F.2d 1175 (7th Gr. 1993). |In that case, the Seventh G rcuit
uphel d the finding of a course of conduct where there was a
single tenporally separate transaction. Defendant Cedano-
Roj as was convicted of one count of possession with intent to
di stribute cocaine as a result of an undercover operation
Cedano- Roj as had bought cocaine from"Ri os" in 1987 and
1988. In 1988, Rios' supplier was arrested, and he coul d not
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find a replacenent. In 1990, in attenpting to get a new
supplier, R os was arrested and began to cooperate with the
governnment. He led the defendant to believe he had a new
supplier, and arranged a transaction which I ed to Cedano-

Roj as' arrest. The offense of conviction occurred in 1990. At
sentenci ng, the 1987-1988 conduct was treated as part of the
same course of conduct. The Seventh G rcuit upheld this
result, noting that "[a] respite is unlikely to be fatal in the
finding of a course of conduct if the interruption was not the
choice of the players.” 1d. at 1180.

VWile the facts of Cedano-Rojas are simlar to those here,
the tine interval in the present case is tw years longer. A
four-year time interval nakes the tenporal factor weak, and
in many cases might be difficult for another factor to out-
wei gh. Two incidents four years apart are hardly the proto-
typi cal "course of conduct." However, as application note
9(B) indicates, the nature of the offense is a rel evant consid-
eration in determ ning whether there is a course of conduct.

US S.G s 1B1.3 application note 9(B). In this case, the
transactions in which Jackson was involved were extrenely
large international cocaine deals. It is hardly reasonable to

anticipate that such transactions would be carried out with

the sane frequency as might be expected fromsmaller drug
transactions. |In addition, as in Cedano-Rojas, the |apse of

ti me does not evidence a voluntary cessation of activity by the
defendant. Here, Jackson's Col onbi an suppliers, the
Trujillo-Blancos, were allegedly unavail abl e bet ween 1992

and 1996, meking transactions with themduring that tine

i npossible. 1In addition, Ednond's continued inprisonment

surely inposed at |east some constraint on the nunber of

deal s he coul d broker for the defendant. Therefore, giving

due deference to the trial judge's decision, and in light of the
extreme simlarity between the 1992 and 1996 conduct in this
case, we hold that the district court was justified in consider-
ing the 1992 conduct in establishing Jackson's base offense

[ evel under U S.S.G s 1B1.3. W nake clear, however, that

this result rests heavily on the nature of the 1992 and 1996
transactions and their extreme simlarity. A "course of con-
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duct” is not a limtless concept, and the limts are approached
in this case.

V. Concl usion

G ven the nature of the 1992 and 1996 transactions, and
their extrene simlarity, the district court's decision that
Jackson's 1992 conduct was rel evant conduct under U S.S. G
s 1B1.3 was justified. W therefore reject appellant's argu-
ments, and affirmthe sentence inposed by the district court.
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