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Bef ore: Edwards, Chief Judge, G nsburg and Rogers,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: These appeals arise out of the
mur der of a governnent wi tness scheduled to testify in the
trial of Janes WIson, who was charged with robbing a
United States Post Ofice. The postal robbery charge was
based on information supplied by the witness, who had worn a
wire while he and Janes were at the Lorton Reformatory.
Fol | owi ng Janes's arraignnent on January 17, 1996, the
governnment turned over to James's attorney a copy of the
Lorton tape and transcript on the condition that the attorney
not give copies of this material to anyone, including Janes,
wi t hout the governnent's prior perm ssion. The tape, as well
as a January 25 letter fromthe prosecutor to Janes's attor-
ney, revealed that the government's key w tness was naned
Leroy Copel and. Shortly before the March 26 trial date,
James's attorney net with James's wife and brother Ralph to
revi ew the evi dence agai nst Janes, informng them of Cope-
land's role and pl aying and readi ng portions of the tape and
transcript to them That evening the WIson brothers--
Ral ph and Loui s--began | ooki ng for Copeland. On March 25,
Kirk Thomas, whomthe WIson brothers had enlisted to find
Copel and, spotted Copel and and i nformed Marcel | us Judd
that Copeland was in the area. That evening, Louis mur-
dered Copel and by shooting himrepeatedly. The jury found

James's brothers Ral ph and Louis, as well as Marcellus Judd,
guilty of conspiracy to kill a witness (18 U . S.C. s 371), killing
a wtness with intent to prevent himfromtestifying (id.

s 1512(a)(1)(A)), retaliating against a witness (id.

s 1513(a)(1)(B) & (2)), and first degree murder while arned

(D.C. Code ss 22-2401, -3202). Louis was also convicted of

two counts of using a firearmduring and in relation to a

crime of violence (18 U.S.C. s 924(c)) and possession of a
firearmduring a crime of violence (D.C. Code s 22-3204(b)).

On appeal, appellants contend that the district court erred
i n inpaneling an anonynous jury, denying severances, admt-
ting the Lorton tape recording, excluding evidence that other
persons m ght have murdered Copel and, instructing the jury
on credibility and conspiracy, and providing copies of the trial
transcript in response to a note fromthe jury. Judd further
contends that there was insufficient evidence to convict him of
conspiracy and of aiding and abetting. Louis contends that
one of his consecutive s 924(c) convictions nust be vacated
and that the District of Colunbia and federal charges nerge,
as do the s 1512 and s 1513 (killing and retaliation) charges.
Concl udi ng that appellants' contentions are nostly unpersua-
sive, we affirmtheir convictions except for Judd s convictions,
whi ch we reverse, and one of Louis WIlson's s 924(c) convic-
tions, which we vacate.
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In contending that the district court erred in denying his
nmotion for judgnent of acquittal, Judd maintains that the
evi dence showed only that "Judd made statenments during
casual conversation ... while discussing the shooting." Qur
review is de novo, considering the evidence in the |ight nost
favorabl e to the government and determ ni ng whet her any
rational trier of fact could find all of the essential elenents of
the crime beyond a reasonable doubt. See United States v.
Harrington, 108 F.3d 1460, 1464 (D.C. Cr. 1997). As this
court has observed, however,

[t]his review, although deferential, is not servile: "W do
not ... fulfill our duty through rote incantation of these
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principles followed by summary affirnmance. W nust

ensure that the evidence adduced at trial is sufficient to
support a verdict as a matter of law. A jury is entitled
to draw a vast range of reasonable inferences from

evi dence, but may not base a verdict on nere specul a-
tion."

United States v. Harrison, 103 F.3d 986, 991 (D.C. G r. 1997)
(quoting United States v. Long, 905 F.2d 1572, 1576 (D.C. Cr.
1990) (Thomas, J.)). W therefore cannot sustain a jury's
verdi ct when "the governnent's web of inference is too weak
to neet the legal standard of sufficiency.” United States v.
Teffera, 985 F.2d 1082, 1086 (D.C. Gr. 1993).

The validity of Judd' s convictions turns on whether the
government presented sufficient evidence to show that Judd
was part of the conspiracy and ai ded and abetted the mnurder
of Leroy Copel and. The governnent offered evidence that
on two occasions on the day of the shooting Judd i nforned
the Wl son brothers that Copeland was in the area: first,
when the WIson brothers showed up in the area within ten
m nutes after Judd was seen in the same area as Copel and, 1
and second, when Kirk Thomas informed Judd that Copel and
was in the area and Copel and was subsequently killed.2 The
governnment al so presented evidence that Judd returned to
t he area where Copel and was shot. Finally, the government

1 Copeland did not arrive in the District of Colunbia until March
24. Around noon on March 25, Steve Hanilton saw Copel and at
5th and O Streets, N.W, looking for heroin. Wile Ham|ton was
pur chasi ng heroin, he noticed Judd on the street. Hamlton then
entered an abandoned house to use the heroin. About ten mnutes
| ater he energed and saw the Wl son brothers, in their car with
guns, | ooking for Copeland. Copeland had already |left the scene.

2 Earlier in the evening, Thomas, who was with G enn Young
encount ered Copel and at the Bundy School playground. Thomas
| ater saw Judd by his car and informed himthat Copel and had been
spotted in the area. According to Thomas, this |ast exchange
occurred shortly before the shooting, although he could not say how
long. Copeland' s friend Kevin Eddi ngs saw t he shooter, whom he
later identified as Louis WIlson, as did Tim Carrington

presented evidence that after the murder Judd told two
people (A enn Young and Steve Hamilton) that he had been

t he person who had inforned the WIson brothers that Cope-
land was in the area.

To prove that Judd was a conspirator, the governnent has
the burden to show that he "entered into an agreenent ... to
commit a specific offense,” that he "know ngly participated in
the conspiracy with the intent to commt the offense,” and
that "at |east one overt act was conmitted in furtherance of
the conspiracy.” United States v. Gatling, 96 F.3d 1511, 1518
(D.C. Cr. 1996); see also United States v. Wnn, 61 F.3d 921
928-29 (D.C. Cir. 1995). The existence of an agreenent is
the sine qua non of the statutory crine of conspiracy. See
United States v. Treadwell, 760 F.2d 327, 336 (D.C. Cir.
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1985). Thus, the government had to offer evidence that Judd
agreed to join the Wlson brothers' effort to nurder Cope-
land. Viewi ng the evidence nost favorably to the govern-
ment, as we nust, see Gatling, 96 F.3d at 1517, the evidence
shows only that Judd knew that the WIson brothers were

| ooki ng for Copel and, that he | earned from Thomas t hat

Copel and had been seen in the area, that he tw ce infornmed
the WIlson brothers of that fact, and that he was in the sane
area as Copel and when Copel and was kil l ed.

To convict, the jury would need to infer not only that Judd
knew t hat the WIson brothers planned to nurder Copel and,
but also that with know edge of their plan and objectives, he
agreed to join them Gven that several w tnesses were in a
position to offer testinony about the nature of Judd's invol ve-
ment with the Wlson brothers' effort, the absence of such
evidence is telling. Wile there was evidence that the WI son
brothers enlisted Thomas in an effort to |ocate and identify
Copel and, inform ng Thomas of the reasons for their search
and that Thomas told Judd that another man (Young) had
seen Copeland in the area, neither the WIson brothers nor
Thomas nor anyone el se testified that Judd was told to inform
the WIlson brothers, nuch less that the WIlson brothers and
Judd were part of a joint effort to kill Copeland. That Judd
twice inforned the WIson brothers of Copel and's presence
shows, at best, only general know edge of a planned crine,
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which is insufficient to prove conspiracy. See Teffera, 985
F.2d at 1087.

The sufficiency of the evidence of aiding and abetting
presents, perhaps, a closer question. Aiding and abetting
requires the government to prove: "(1) the specific intent to
facilitate the conmm ssion of a crinme by another; (2) guilty
know edge (3) that the other was committing an offense; and
(4) assisting or participating in the comm ssion of the of-
fense." United States v. Gaviria, 116 F.3d 1498, 1535 (D.C
Cr. 1997). The elenents of aiding and abetting may overl ap

to some extent with, but still differ from those of conspiracy.

See United States v. Beckham 968 F.2d 47, 51 (D.C. Cr.

1992). In any event, the government still fails to neet its
burden. To prove aiding and abetting the government nust

show that Judd shared sone intent with the WIson brothers

and took sonme affirmative action to assist themin carrying
out their plan to kill Copeland. See Gaviria, 116 F.3d at
1535. Although the intent of the aider and abettor need not
be identical to that of the principal, see United States v.

Val ker, 99 F.3d 439, 442 (D.C. Gr. 1996), the government

still was required to show that Judd had sufficient know edge
and participation to allow a reasonable juror to infer that he
"knowi ngly and willfully participated in the offense in a
manner that indicated he intended to make it succeed.”

Teffera, 985 F.2d at 1086 (quoting United States v. Raper, 676
F.2d 841, 849 (D.C. Cir. 1982)).

In other words, the governnent nmust show that Judd
i ntended to bring about Copeland' s nurder (or to retaliate
agai nst Copel and or to prevent himfromtestifying) and that
he knew why and what the WIson brothers intended to do to
Copel and. Here, there was no evidence that Judd knew of
the Wl son brothers' crimnal enterprise when he alerted
them that Copeland was in the area. See Teffera, 985 F.2d at
1086. Again, while several of the governnent's w tnesses
were in a position to identify Judd as having such know edge,
none did. Nor was there evidence that Judd had an interest
in seeing the WIlson brothers succeed. See id. at 1087. The
evi dence shows only that Judd told the WIson brothers that
Copel and was in the area. Such conduct is susceptible, as in
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Teffera, 985 F.2d at 1086, of too many pl ausi bl e i nnocent
expl anations: Judd could sinply be a gossip, m schievous, or
hoping to land in the WIlson brothers' good graces. Judd's
know edge that the WIson brothers were | ooking for Cope-
land is sinply not evidence that Judd knew that the WI son
brothers were intending to kill Copel and and that Judd had
decided to assist themin that enterprise. Contrary to the
government's position, the evidence did not show that after
inform ng the WIlson brothers on March 25 that Copel and

was in the area Judd sought out Copeland in order to be in a
position to identify himfor the WIson brothers when they
arrived on the scene. Instead, Copel and approached Judd,
who was standing near his car across the street, presumably
seeking a ride. Mrreover, only the government's brief, but
no witness, characterized Judd' s post-nurder statements as
boasting, and there was evidence to suggest that Judd, |ike
others, did not know the shooting was going to occur

VWil e the governnent is not required to negate all possible
i nnocent expl anations of a defendant's behavior, see id. at
1088, the alternative explanations available for Judd' s conduct
provide an equally plausible if not nore plausible account
than the governnment's theory, and the governnment cannot
prevail on the basis of jury specul ation, see Long, 905 F.2d at
1576, cited in Teffera, 985 F.2d at 1088. Had anyone else in
t he nei ghborhood told the WIlson brothers that Copel and was
in the area, the governnent's theory of Judd's guilt would
apply to themas well. |Indeed, a government wi tness (Steve
Ham | ton) indicated that he al so knew what Judd knew,
nanely that people were |ooking for Copeland. Thus, the
evi dence put Hamilton, as well as several others, including
Thomas, Young, and Carrington, in the sane position as Judd
with regard to knowl edge. Hence, the governnent's theory
of Judd's guilt casts too broad a net and quite sinply the
"web of inference is too weak." Teffera, 985 F.2d at 1086.
As is true with the evidence of conspiracy, there was no
evi dence that Judd ai ded and abetted the WIson brothers in
mur deri ng Copel and.
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For these reasons we hold that there was insufficient
evi dence to convict Judd of conspiracy and aiding and abet -
ting.

Appel l ants' contentions that the district court erred in
denying their notions for severance are unpersuasive.3

Mar cel l us Judd, a codefendant, nade two post-mnurder
statenments that were admtted into evidence. d enn Young
testified that Judd told himthat he, Judd, went to the WIson
brot hers' honme on the evening of Copel and's death and told
Loui s that Copeland was in the area. Judd repeated his
statenment to Steve Hamilton, who advised himto keep this
information to hinself. The WIson brothers maintain that
Judd' s post-murder statenents were hearsay and that adm s-
sion of the statenents violated their rights under the Con-
frontati on C ause; thus severance of their trials fromJudd' s
was required. This court has generally favored joint trials,
see United States v. Manner, 887 F.2d 317, 324 (D.C. Cir.
1989), and reviews the denial of a severance for an abuse of
di scretion, see United States v. Brown, 16 F.3d 423, 432 (D.C.
Cr. 1994). Wile Confrontation C ause chall enges are re-

vi ewed de novo, the district court's findings of trustworthi-
ness are reviewed for clear error. See United States v.

Wor kman, 860 F.2d 140, 144 (4th Gr. 1988). W hold that

the district court did not err in determning that the state-
ments were agai nst Judd's penal interest and sufficiently
reliable to be admitted in a joint trial

A statenment is against interest if "at the tinme of its naking

[it is] ... so far tended to subject the declarant to civil or
crimnal liability ... that a reasonable person in the declar-
ant's position would not have nade the statenment unless

believing it to be true." Fed. R Evid. 804(b)(3). Moreover,

3 For ease of reference we continue to refer to "appellants,
t hough our disposition of Judd's sufficiency contentions nmeans that

we need not, and we do not, address his other contentions. CQur

reference fromthis point on to "appellants"” is confined to Ral ph

and Louis, to whomwe also refer as "the WIson brothers."

as the Suprene Court nmade clear in WIllianmson v. United
States, 512 U S. 594, 603 (1994), "[e]ven statenments that are
on their face neutral may actually be against the declarant's
interest."” Judd's statenents that he had inforned the WI -
son brothers that Copeland was in the area are, set al one,
hardly incrimnating. But their timng is key, occurring the
day after the nurder to one man who had witnessed the

murder and to anot her man who knew Copel and. As such

the statenents were potentially incrimnating had there been
evi dence that Judd was part of the conspiracy or an aider and
abettor to the WIlson brothers. See id. at 603.4 Indeed, one
of the persons to whom he nmade the statenent advised Judd

to keep the information to hinmsel f, suggesting that it was
agai nst Judd's interest. Gven the evidence that Young and
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Thomas were acquai ntances if not friends of Judd, the cir-
cunstances indicate that his statenents were reliable. See
United States v. Matthews, 20 F.3d 538, 546 (2d Gir. 1994);
see also Fed. R Evid. 804(b)(3) notes of advisory conmttee
on proposed rul es.

Nor is the Confrontation Clause a barrier to the adm ssion
of Judd's statenments. Appellants' reliance on Bruton v.
United States, 391 U. S. 123 (1968), as interpreted by this
court in United States v. Coachman, 727 F.2d 1293 (D.C. Cir.
1984), is to no avail. 1In Coachman, the court held that the
adm ssion of an acconplice's statements agai nst interest that
al so incrimnated the defendant violated the defendant's Con-
frontati on O ause rights where the decl arant was unavail abl e
for cross examination. See 727 F.2d at 1296-97. After this
circuit decided Coachman, the Suprene Court clarified the
Si xt h Amendrent i nquiry when the government seeks to

4 Qur holding that the governnent failed to adduce sufficient
evi dence to convict Judd of conspiracy and ai ding and abetting does
not alter our conclusion that Judd's post-mnurder statenents were
agai nst his penal interest. At the tine that the statenments were
admtted into evidence, they were probative of Judd' s possible guilt,
and the nere fact that the statenments al one do not create an
i nference of guilt beyond a reasonabl e doubt does not renove them
fromthe anbit of Rule 804(b)(3).
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admt a nontestifying codefendant's statenment that incul pates5
anot her defendant in a joint trial. See Cruz v. New York, 481
U S 186 (1987); Lee v. Illinois, 476 U S. 530 (1986). Under
Cruz, a court may, in ajoint trial, admt an out of court
confession or statenent against penal interest by one defen-
dant that incul pates a codefendant if the statement is "direct-
|y admi ssi bl e" against the other defendant. Cruz, 481 U. S. at
193. Cenerally, such a statement will be directly adm ssible
if it isreliable, as defined in Lee and in Chio v. Roberts, 448
US. 56 (1980), and if the declarant is unavailable to testify,
see Cruz, 481 U S. at 193 (citing Lee, 476 U S. 530).6 1In

5 The Suprenme Court has acknow edged that not all incul patory
statenents are equally incul patory, and has held that with a proper
[imting instruction, admission in a joint trial of a codefendant's out
of court statenent that does not "facially incrimnat[e]" another
defendant is permssible. See Gay v. Maryland, 118 S. . 1151,
1154-57 (1998); Richardson v. Marsh, 481 U.S. 200, 211 (1987); see
also United States v. Applewhite, 72 F.3d 140, 145-46 (D.C. Cr.
1995). The governnent does not claimthat Richardson or its
progeny applies in the instant case. Appellants however, interpret
Gray, involving redacted confessions, to hold that the statement of a
nont esti fyi ng defendant that incul pates codefendants is inadm ssible
inajoint trial. However, the Court in Gay revisited Bruton and
Ri chardson to clarify that statements that incrimnate only inferen-
tially are outside the scope of Bruton. The Court expl ained that
such statenents if included under Bruton analysis "too often would
provoke mistrials, or would unnecessarily | ead prosecutors to aban-
don the confession or joint trial, because neither the prosecutor nor
the judge could easily predict, ... whether or not Bruton had
barred use of the confession.” Gay, 118 S. . at 1157. Al though
Judd' s statenent nanmed the WIsons, his statenent was not a
confession that "facially incrimnated" them Judd' s statenent,
whi ch was against his penal interest, inculpated Judd as well as the
W1 son brothers only when it was |linked with other evidence at
trial. It was not the sort of statement under Bruton or Gray that
woul d require severance or exclusion.

6 In other words, if the government seeks to admit an out of court
statenment by defendant A against A, and such testinony al so
i ncul pates codefendant B, the testinony is inadni ssable in the joint
trial unless it would be adm ssible against Bif B were tried al one.

Roberts, the Court noted that a statement is admissible and
does not violate the Confrontation Clause where there is a
necessity (i.e., the witness is unavail able) and the statenent
bears sufficient "indicia of reliability”" in that it falls within a
"firmy rooted hearsay exception,” or has "particul arized
guar ant ees of trustworthiness" such that "there is no materi al
departure fromthe reason for the general rule.” Roberts,

448 U. S. at 62-67. After Lee, the question remains whet her
statenments agai nst penal interest can qualify as a firmy
rooted hearsay exception as a class or whether each state-
ment nust qualify through its particul arized guaranties of
trustworthiness.7 W do not address this question because

we conclude that the particular statenents adnmitted in the

i nstant case were reliable.
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As the governnent suggests, because Federal Rule of
Evi dence 804(b)(3) is based on the idea that "decl arations
against interest are reliable because people do not make such
statements unless believing themto be true," United States v.
Barone, 114 F.3d 1284, 1295 (1st G r. 1997), statements that

Thus, the governnent may not use a joint trial to bootstrap
adm ssion of incrimnating hearsay agai nst one codefendant that it
woul d not be able to admit if the trials were severed.

7 In Lee the Court noted that confessions have a rebuttable
"presunption of unreliability" and do not fall within a "firmy
root ed" hearsay exception. 476 U.S. at 543. |In footnote 5, the
Court also seened to reject a broad application of the statenent
agai nst penal interest exception to allow the adm ssibility of confes-
sions, observing that "the concept defines too |large a class for
meani ngf ul Confrontati on d ause analysis.” 1d. at 544 n.5. 1In the
end, the Court did not state whether the penal interest exception
was "firmy rooted” and the circuits have taken different views on
the issue. See United States v. Moses, 148 F.3d 277 (3d Cr. 1998);
United States v. Keltner, 147 F.3d 662 (8th Cr. 1998); LaG and v.
Stewart, 133 F.3d 1253 (9th Cr. 1998); Neuman v. Rivers, 125 F.3d
315 (6th Gr. 1997); Earnest v. Dorsey, 87 F.3d 1123 (10th Cr.
1996); United States v. Trenkler, 61 F.3d 45 (1st GCr. 1995); United
States v. Matthews, 20 F.3d 538 (2d Cir. 1994); United States v.
Flores, 985 F.2d 770 (5th Cr. 1993); United States v. York, 933
F.2d 1343 (7th Gr. 1991).

i ncul pate both the declarant and the codefendant are adm ssi -
ble if they "truly” fit the exception to the hearsay rule.
Viewing the totality of circunstances, the district court could
reasonably find that Judd's statenents to Young and Thomas
were reliable. Judd' s statenents were not contained in a
confession to | aw enforcenent officials. He nmade the state-
ments to lay persons with whom he had no notive or incen-
tive to dimnish his role by shifting blame, see id. at 1292;
quite the contrary, Judd' s statenents reveal ed conduct be-
yond his nmere presence in the area where Copel and was seen
and shot. Judd's statenents al so occurred at different tines
to different people on the day after the murder.8

Appel l ants al so contend that the district court erred in
denying their notion for a new trial because the government
violated Brady v. Maryland, 373 U S. 83 (1963), by tardily
di sclosing two statenents by Kevin Eddi ngs the day before
he and Thonmas testified at trial. Under Brady, the govern-
ment nust "di scl ose to an accused excul patory information
that is both favorable and material to guilt or punishment.
This duty extends to evidence drawi ng i nto doubt the credibil-
ity of a witness when the witness' reliability may be determ -
native of guilt or innocence.” United States v. Dean, 55 F.3d
640, 663 (D.C. Cr. 1995). Wile the government maintains
the statenments fall only within the anbit of Jencks state-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3129  Document #397818 Filed: 11/20/1998 Page 12 of 28

8 Even if admi ssion of the statenments was error, the error was
harm ess beyond a reasonabl e doubt, see Chapman v. California,
386 U.S. 18, 24 (1967), in light of the nonconflicting, nonamnbi guous,
and overwhel m ng evi dence agai nst Ral ph and Louis. The Lorton
tape, see infra Part V, established their notive to kill and to
retaliate; Janes's attorney testified that Ral ph had heard portions
of the tape; Thonas testified that on that sane ni ght Ral ph
enlisted his help in finding Copel and; Hamilton saw Ral ph and
Louis armed at 5th and O Streets, N W, |ooking for Copel and
around noon on the day of the nurder; and in a tel ephone
conversation after the murder Ral ph told Janes's son that his
father's trial "looked alright now" 1In addition, four eyew tnesses
saw Loui s shoot Copel and.

ments,9 in viewng themas Brady material, we note that in

the district court appellants did not request a continuance in
order to determ ne whether the statenments supported a via-

ble alternative defense, nor request a mistrial, nor even claim
a Brady violation had occurred; instead, they nmade effective
use of the statements at trial. W find no plain error. See
United States v. O ano, 507 U S. 725 (1993).

In the first statement, nade to | aw enforcenent officials in
April 1996, Eddings indicated that Copel and was afraid of one
of the nmen they encountered at the Bundy playground. (That
man was Thomas.) He stated that he and Copel and encoun-
tered the same man near a church, and Copel and spoke to the
man, who responded to the effect that "I'm[Janes's] brother
your problenms are with himnot ne."10 The second statenent
was Eddings's grand jury testinony, where he repeated that
Copel and had told himto run if the man (later identified as
Thomas) made a nove, and that he and Copel and ran
eventually coming to 5th and N Streets, N.W, where Cope-
| and was shot. Eddi ngs put Thomas, Young, and anot her
man named Tim Carrington together on the street corner
when the shooting occurred. Eddings recanted his earlier
claim however, that an exchange had occurred near the

9 See Jencks v. United States, 353 U S. 657 (1957); 18 U S.C.
s 3500 (1994).

10 In the early evening, Eddings had nmet his friend Copel and and
they wal ked to the Bundy School playground. Two nen, |ater
identified as Young and Thomas, were in the Bundy pl ayground
sitting on a wall. 1In earlier statenents to the police and the grand
jury, Eddings said that Copeland told himthat if one of the nen
made a nove they should run. When Thomas stood up, Copel and
and Eddi ngs ran fromthe playground.

Copel and and Eddi ngs, upon | eaving the park, proceeded to 5th
and N Streets, NW At the corner they encountered Thomas,
Carrington, and Young. Copeland then began "l oud-tal king" to
Young, or to no one in particular, about the fact that he was not
"Hot," and if they killed himthey would be killing the w ong
person. At this point, Copeland saw Marcellus Judd and cal |l ed out
to him Then Eddi ngs heard a shot. Eddings, Young, and Car-
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rington identified the shooter as Louis WI son.

church between one of the WIson brothers and Copel and.

Thus, Eddings told the police and later the grand jury that he
had seen the shooter earlier that day at the Bundy play-
ground and chose Louis's photograph as resenbling the

person he had seen.

Beyond disclosing the largely inmaterial recantation by
Eddi ngs before the grand jury, the governnent maintains,
persuasi vely, that there is virtually nothing in Eddings's
statenments to support a viable alternative defense theory that
Thomas was the shooter. Not only was Eddi ngs consistent in
identifying the person he thought was the shooter, he was
standi ng across the street fromthe place where the shooting
took place, and he and other governnent w tnesses pl aced
Thomas with Eddi ngs. At nost, then, Eddings's statenents
revealed that his identification of Louis as the shooter was
underm ned by his claimthat the shooter had been in the
Bundy pl ayground earlier. They al so reveal ed that Copel and
feared Thomas, and raised the question of where the WIson
brothers were i nmredi ately before the shooting and how Judd
could have gone to retrieve soneone (Louis) who was al ready
at the scene.

But even if Eddings's statenents were potentially of great-
er inportance to the defense than the government suggests, a
new trial is rarely warranted based on a Brady clai mwhere
t he defendants obtained the information in tine to make use
of it. See United States v. Dean, 55 F.3d 640, 663 (D.C. Gr.
1995); United States v. Paxson, 861 F.2d 730, 737 (D.C. Cir.
1988); United States v. Tarantino, 846 F.2d 1384, 1417 (D.C
Cr. 1988). Appellants have the burden to show that "had the
statenments been disclosed earlier, there is a probability suffi-
cient to underm ne our confidence in the actual outcone that
the jury woul d have acquitted.” Tarantino, 846 F.2d at 1417.
Appel | ants make no such show ng.

First, appellants nade effective use of the statenents at
trial. Ralph ended his cross exam nation of Eddi ngs by
eliciting an admi ssion that the shooter was the sanme person
fromthe Bundy pl ayground, contradicting Eddings's earlier
testinmony. As the government notes in its brief, "[t]here was

Page 13 of 28
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nothing left to say.” Second, appellants fail to show, beyond
vague generalities, howthe trial would have been different
with earlier know edge of Eddings's statenents. Having

deci ded to use Eddings's statenents in cross exam nation
rather than request time fromthe district court to deternine
whet her there was a viable alternative defense with Thomas

as the shooter, appellants' Brady claimloses force. Appel-
lants therefore fail to show a "reasonable probability" of a
different result.

V.

Nevert hel ess, for other reasons, appellants contend that
they were denied the opportunity to devel op a defense theory
that a third party committed the murder. W reviewthe
district court's decision to deny adni ssion of evidence for
abuse of discretion, finding abuse where "it plainly appears
that the excluded evidence bears on a matter that could be
determ native of guilt or innocence.” United States v. Mor-
gan, 581 F.2d 933, 936 (D.C. Cr. 1978). W find no error
much | ess an abuse of discretion

A defendant has a constitutional right to present a defense,
see Chanmbers v. Mssissippi, 410 U.S. 284 (1973), and the
district court nust proceed cautiously in restricting such
efforts, see United States v. Stewart, 104 F.3d 1377, 1384
(D.C. CGr. 1997); United States v. Foster, 982 F.2d 551, 552
(D.C. CGr. 1993). At the sane tine, the district court may
properly restrict the presentation of evidence based on con-
cerns that the evidence mght confuse or nislead the jury.

Cf. Fed. R Evid. 403. Appellants challenge the district
court's exclusion of evidence with regard to: (1) FBI Agent
Banel , who was not permitted to give the names of other

def endant s agai nst whom Copel and was schedul ed to testify;

(2) Christine Huff, who was not allowed to identify one of

t hree young nmen she clained did the shooting; and (3)
Terrence Blair, who was not allowed to testify that he heard
anot her person state shortly after the shooting, "That's going
to teach niggers don't nmess with our business."
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Appel | ants' contentions regarding the first two w tnesses
are neritless. During Agent Bamel's testinony the district
court allowed the jury to hear that Copel and had assisted the
government in numerous cases, but drewthe line at admitting
t he nanes of the defendants in those other cases. Specific
nanes would be irrelevant for the jury to hear absent sone
proffer--and there was none--that one of those naned indi-

vi dual s had an opportunity to kill Copeland. As for Christine
Huff, she was called as a witness by Louis, and the district
court ruled that if Ralph's attorney wanted to venture into

t he subject of other people Huff saw shooting Copel and he
shoul d call Huff as his own w tness, because that subject
exceeded the scope of Louis's direct exam nation of Huff.
Ral ph never attenpted to call Huff as his own wi tness; and
consequently, he has no basis to claimthat the district court
restricted himfrom presenting evidence of third-party cul pa-
bility. Moreover, Huff did testify she saw a nan ot her than
Loui s shoot Copel and; she was prevented only fromidentify-

i ng that man, whom she knew by a ni cknane. 11

Appel | ants' contention about the third witness--that the
district court inproperly restricted Terrence Blair's testino-
ny--turns on the nature of the statenents Blair purportedly
heard. Blair testified that he and his girlfriend were com ng
fromthe park when they heard shots and saw people scatter-
ing. They approached the area where Copel and's body | ay,
and as Blair and others stood around talking, a man ap-
proached from behi nd. Defense counsel proffered that Blair
woul d testify that the man, who | ooked as if he had a gun
said in effect that Copel and got what he deserved and that his
death woul d teach others not to nmess in our business. De-
fense counsel argued that the statenment was admi ssible as a
statenment agai nst penal interest or, alternatively, that it was
a statenent that Blair reported to the police that should have
been a part of the investigation of the nmurder. The govern-
ment countered that the statement did not qualify as one
agai nst penal interest and that as a statenent used to excul -

11 In rebuttal, the governnent called FBI Agent Bamel, who
testified that Huff often changed her story.

Page 15 of 28



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3129  Document #397818 Filed: 11/20/1998  Page 16 of 28

pate the defendant, the statement required corroboration

The district court agreed that the statenent was not agai nst
penal interest because its neaning and rel evance could not be
determ ned and thus it was inadm ssible hearsay. |In addi-
tion, the evidence could not be adnmitted to show that the FB
had a lead it did not foll ow because the information was
irrelevant and such testinony mght place Blair in unneces-
sary j eopardy.

Regardl ess of whether, as the governnent urges, evidence
that a third party commtted the crinme is admssible only if
coupled with "substantial evidence,"12 or, as appellants argue,
is adm ssible without a heightened show ng, 13 the district
court was well within its discretion to exclude it. The court
sinmply refused to all ow testinony about an anbi guous re-
mark by an unidentified man about whom not hi ng nore was
known. Such proffered evidence hardly neets Wnfield's
"reasonabl e possibility" test and is tantanount to evi dence
about a hypothetical suspect. See Gethers v. United States,
684 A .2d 1266, 1271 (D.C. 1996). W accordingly find no
error.

V.

Appel l ants al so contend that the district court erred in
admtting into evidence the Lorton tape recordi ng because
the governnent failed to |l ay a foundation by show ng that
Ral ph had heard the entire tape; the tape contained refer-
ences to inadm ssible prior bad acts; the probative val ue of
the tape was substantially | essened by an offer to stipulate
that the W1 son brothers knew Copel and woul d be a witness
at James's trial; and the tape should have been excl uded
under Federal Rule of Evidence 403. Although the tape
contains brutally frank descriptions of appellants' invol venent

12 See, e.g., GQuamv. lgnacio, 10 F.3d 608, 615 (9th Cr. 1993). But
see United States v. Crosby, 75 F.3d 1343, 1346 (9th Cr. 1996).

13 See Wnfield v. United States, 676 A.2d 1, 4 (D.C. 1996) (in
banc); see also United States v. Thomas, 896 F.2d 589, 591 (D.C
Cir. 1990).

in other crimnal matters, we find no abuse of discretion by
the district court. See United States v. Crowder, 141 F.3d
1202, 1210 (D.C. Gir. 1998) (in banc); United States v. John-
son, 970 F.2d 907, 912 (D.C. Gr. 1992); United States v.
Moore, 732 F.2d 983, 992 (D.C. Gr. 1984).

Appel | ants' foundation argunment is seriously flawed. They
mai ntain that the tape is adm ssible only insofar as one of the
conspirators heard it, and that in order to adnmit the entire
tape to show Ral ph Wl son's notive, the government was
required to show that he heard the entire tape. Appellants
point to the "conditional fact" requirenment to support their
theory. See Fed. R Evid. 104(b); Huddleston v. United
States, 485 U. S. 681, 689-90 (1988); United States v. Matta-
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Bal | esteros, 71 F.3d 754, 767-68 (9th G r. 1995), anended on
denial of reh'g and reh'g in banc, 98 F.3d 1100 (9th Gir.
1996). Having failed to show that any defendant heard the
full tape--the conditional fact--appellants nmaintain that the
full tape was irrelevant.

Yet appellants ignore two salient facts. First, at the
pretrial conference, the governnent represented that it could
denonstrate that Janes, as an unindicted co-conspirator
read or reviewed the entire transcript of the Lorton tape
recording. Janes's attorney testified that he "went over" the
transcript with his client and that he woul d have been "re-

m ss" not to share information with his client. In spite of this
testinony, appellants maintain that it would be pure specul a-
tion to infer that Janes, the attorney's client, knew the
contents of the tape in at |east as much detail as his wife and
brother. On the contrary, it seens highly unlikely that an
attorney would share information with his client's wife and
brother that has not first been discussed with the client;

thus, it is highly unlikely that Ral ph and Janes's w fe | earned
bef ore James of Copel and's existence as a witness. 1In con-
junction with evidence of tel ephone records between Janes at
Lorton and the Wlson famly, the jury could reasonably infer
that James | earned the contents of the tape and rel ayed the
information to his brothers.
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Second, James's attorney provided the necessary founda-
tion. He testified that on March 20, 1996, six days before
James's trial date, he had played portions of the tape for
Ral ph and Janes's wife. He specifically recalled playing
portions of the tape that covered the postal robbery and
where Janes identified hinself, his son, and the famly. The
attorney al so reveal ed Copel and' s nane.

As to appellants' contention under Rule 403, the tape was
rel evant evi dence of appellants' notive because the incrim na-
ting statenments on the tape were elicited by the mnurder
victim See Fed. R Evid. 404(b) & 401; «cf. United States v.
DeAngel o, 13 F.3d 1228, 1231-32 (8th Cr. 1994). The tape,
conbi ned with the evidence that the sane eveni ng Ral ph had
enlisted the assistance of Thonmas in |ocating Copel and be-
cause he woul d be a government wi tness at James's trial
provided the jury with a reasonable basis to infer that
somet hing the attorney told Ral ph caused himto act the sane
day. In addition, evidence of a nineteen-mnute telephone
call fromJanes to Ral ph's home on March 22 supports an
i nference that the brothers discussed the Lorton tape. So
vi ewed, the evidence supported the district court's determ na-
tion that the tape was di scussed by James and Ral ph a few
days before the nurder.

Appel | ants, however, take the position, in view of the
testinmony by James's attorney that he played only portions of
the Lorton tape during his neeting with Ral ph and Janes's
wife, that only the identified portions actually played were
adm ssible. Thus, only the portions of the tape reflected on
page 11 of the tape transcript as well as later portions
regarding Janes's identity, his son, the famly, and the "WI -
son gang" are adm ssible. There are two problens with
appel l ants' position. First, some of the nore inflammatory
portions of the tape were those that the attorney adm tted
pl ayi ng for Ral ph and Janmes's wife. The district court was
therefore on firm ground--under appellants' theory--to ad-
mt these portions of the tape. Second, although Janes's
attorney was unable to identify specifically what other parts
of the tape he played or what portions of the transcript he
read, he acknow edged relaying the information to Ral ph and
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Janes's wife "to |l et them know what the status of the case
was, and that M. Copel and woul d be called as a w tness
regardi ng those conversations allegedly recorded.” Wth this
testinmony, the governnent nmet its burden of show ng, for

pur poses of admi ssion of the tape to show appellants' notive,
that menbers of the conspiracy heard the tape recordi ng or

| earned the contents of the tape transcript. Consequently,
the success of appellants' attack on the adm ssion of the
entire Lorton tape rests on their contention that the jury
heard gratuitously prejudicial portions of the tape that should
have been excluded under a proper Rule 403 bal anci ng.

Tape recordings that are segregable into discrete portions
wi t hout engendering confusion or detracting fromthe govern-
ment's legitimte need to prove its case may include sone
portions that are dramatically nore prejudicial and | ess pro-
bative than others. |In such circunstances, the proper proce-
dure, as with a live witness testifying about the substance of a
partially adm ssible conversation, would be to admt only
those portions of the recording that satisfy Rule 403. The
government is entitled to use a tape recording to tell a story,
but not to inflate the narrative into a soap opera. The Lorton
tape recording reveal ed through the words of brother Janes
a vivid picture of the Wlson famly. At page 11 of the tape
transcript, Janes described hinself as a "beast"” and dis-
cussed the details of the postal robbery. In other parts of
the tape, he described hinself as a "beast,"” his son as a
"beast"”, and the Wlson famly as a "fam|ly-run organi zed
gang.” He also clained that "we was robbing banks.” In
appel l ants' not unreasonable view, the tape "inplicated them
in other crines and depicted themin a brutal fashion.”

Appel | ants sonehow find support in AOd Chief v. United
States, 117 S. C. 644 (1997), for their contention that the
Lorton tape shoul d not have been admitted because they
were willing to stipulate that the defendants had a notive to
kill Copeland. Fairly read, however, A d Chief would permnit
t he governnment to denonstrate appellants' intent through the
adm ssion of the Lorton tape recording, which "tells a colorfu
story with descriptive richness,"” id. at 653, rather than be
confined to a nere stipulation, see id. at 654-55. The govern-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3129  Document #397818 Filed: 11/20/1998  Page 20 of 28

ment points out that the tape showed not only that Copel and

had betrayed appellants' brother, but also that he had infor-
mati on about them Striking the tape, or at |east sone
portions, would thus have weakened the government's de-

piction of the depth of Copeland s betrayal and elim nated

this aspect of appellants’' notive. The only issue in the
instant case is therefore whether the district court abused its
di scretion in permtting the jury to hear the entire story--as
opposed to edited fragnents--recounted on the Lorton tape.

It is true that the Lorton tape was not the governnent's
only means of proving notive. Even if the governnent could
not be forced to accept the defense offer to stipulate, the
governnment's di scovery letter to Janes's attorney that was in
evi dence di scl osed that Copel and would testify agai nst James
and thus sufficed to show a notive and was properly part of
any Rule 403 analysis. See Crowder, 141 F. 3d at 1210. Still,
in Ctomder this Court made clear that "the Rule 403 inquiry
in each case involving Rule 404(b) evidence will be case-
specific. There can be no 'mechanical solution,' no per se
rule....” 1d. Consequently, the fact that this court re-
versed a conviction on the grounds that the prosecutor
during cross exam nation of the defendant and another wit-
ness, "by innuendo ... painted a picture of [the defendant
and the witness] as seedy and sinister characters,” United
States v. Shelton, 628 F.2d 54, 56 (D.C. Cr. 1980), is not
di spositive in this case

The district court noted upon reviewi ng the tape that there
were "sone areas of just gratuitous vulgarity," but reasoned
that "just renmoving gratuitous vulgarity for the sake of
renoving it could create a problem"”™ The court explai ned
that not only did the tape have "descriptive richness" that
was absent fromthe prosecutor's letter, "[o]nly as the pieces
of the conversation cone together can the jury infer, if it
deens it appropriate, its cunulative effect on Ral ph WIson
and Louis Wlson." Nevertheless, the district court did ex-
clude a portion of the tape.14 The court also instructed the
jury that it was to consider the tape for the limted purpose of

14 The district court excluded a reference to a hom ci de.

deci di ng whet her the defendants had a notive to kill Cope-

land. Although the tape did convey an unsavory i npression

of the Wl son brothers and in closing argunment the prosecu-

tor relied on the tape,15 it does not follow, given the teaching
of Ad Chief, that the district court abused its discretion

Even under appellants' theory, the governnent was entitled

to present its evidence to tell the story since Ral ph heard key
portions of the tape. Additional portions did not substantially
magni fy the unfavorable |ight already cast by those portions
Janmes's attorney confirmed he played. Under the circum

stances, the district court could properly conclude, in Iight of
the nature of the evidence that would be before the jury, that
the Lorton tape recording would not be unduly prejudicial

We acknowl edge however, that appellants' Rule 403 chal -
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I enge to the tape presents a close question. The transcript

i ndi cates that about half of the tape is at best only marginally
probative of notive. These portions of the tape illustrate the
rel ati onshi p between Copel and and Janes, and thus indicate

why appell ants woul d be upset at the betrayal of this relation-
shi p; but they consist solely of vulgar bantering and neani ng-

| ess patter. Although only nmarginally probative, these por-
tions are prejudicial. Excising these portions seem ngly

woul d not have deprived the governnent of the "descriptive

ri chness"™ or context needed to convey its theory of notive
because the remai ning portions inpart an accurate flavor of

t he Copel and-W 1 son rel ati onship.16 Neverthel ess, we do not

15 In closing argunent, the prosecutor suggested to the jury that
as Ralph listened to the tape, he fornmed a notive to join the
conspiracy to kill Copeland. In rebuttal closing argunent, the
prosecutor argued that the tape inplicated Ral ph and Louis in
other crines and provided a notive for themto protect thenselves
and Janmes from Copel and. The prosecutor also noted the refer-
ences on the tape to the WIson brothers as "beasts" and as a
"gang" and to the claimthat "[they were] robbing banks."

16 For exanple, the probative value of the foll owi ng exchange
el udes us:

W | is not no bitch.
C. You acting like a bitch
W Yous a bitch.

conclude that the district court erred because not only did
appel lants fail to request such a parsing of the tape but the
transcript denonstrates that the clearly probative portions of
the tape are no less prejudicial than the nore marginally
probative portions. The district court therefore did not abuse
its discretion in finding that editing the tape would have done
nmore harm by fragnenting the narrative, than good.

VI .

Appel | ants chal | enge the inpaneling of an anonynous jury,
two jury instructions, and the provision of transcripts to the
jury. We treat these clains sunmarily because they |ack
nerit.

First, in inmpaneling an anonynmous jury, the district court
careful |y addressed the considerations set forth in United
States v. Ednond, 52 F.3d 1080 (D.C. Gr. 1995). The
indictrment itself suggested the need for an anonynous jury,
particularly in light of the eve-of-trial nurder of the govern-
ment's key witness in the postal robbery case against Janes.
See id. at 1091-92; United States v. Riggio, 70 F.3d 336, 340
n.22 (5th Gr. 1995). Mreover, the governnment had evi dence
that still another governnment witness in the instant case had
been t hreatened that he would "end up |ike [Copel and]."
Appel l ants were facing life sentences, see United States v.
DeLuca, 137 F.3d 24, 32 (1st Cr. 1998), and there was initial
nmedia interest in the trial, see United States v. Paccione, 949
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F.2d 1183, 1193 (2d Gr. 1991); United States v. Vario, 943
F.2d 236, 240 (2d Cir. 1991). Gven the further evidence that
James viewed his family as a "fam |y-run organi zed gang, "

the district court could reasonably conclude that an anony-
nMous jury was appropriate.

bi t ch.

C. You acting like a
n nout h.

i
W Kiss ne in the

To the extent that exchanges like this convey the type of back-
ground flavor necessary to conprehend appell ants' notive, such
flavor is evident in other, nore clearly adnissible, portions of the
t ape.

Nor did the district court abuse its discretion by not
conducting an evidentiary hearing on the Ednond factors.
Havi ng heard argunments of counsel, the district court could
reasonably determ ne that an evidentiary hearing was unnec-
essary inasmuch as the government was relying principally on
the charges in the indictnment and the prosecutor's affidavit.
Appellants cite no contrary authority. Finally, the district
court took reasonable precautions, instructing the jury that
an anonynous jury was not out of the ordinary. As required
by Ednond, appellants' fundanental rights were protected
and they show no prejudicial effects. See Ednond, 52 F. 3d
at 1090.

Second, Ral ph Wl son has shown no plain error in the jury
instructions (to which he did not object).17 The substance of
his challenge to the credibility instruction is that by instruct-
ing the jury to "determne where the truth lies" the district
court deprived himof a verdict of guilt beyond a reasonable
doubt.18 It is true that this court has expressed the view that

17 Al though he maintains the failure to object to the instruction on
credibility is excused by the earlier understanding that the district
court would give the nodified 1993 version of instruction 2.11, that
vi ew woul d seriously underm ne the contenporaneous objection
rule. See Fed. R CGim P. 30; see also Johnson v. United States,

117 S. O . 1544, 1548 (1997).

18 The jury instruction contained | anguage deleted in the nore
recent, 1993 edition of the "Red Book." The statenment "[i]f there is
any conflict in the testinony, it is your function to resolve the
conflict and to determ ne where the truth lies" was deleted fromthe
1993 edition of the standard instruction. The Red Book conmen-
tary explains that the clause was del eted because it suggested that
the jury was required to deternmine "historical fact." See Mde
Jury Instructions for the District of Colunmbia, Instr. 2.11 Comment.
The editors concluded that courts should not |eave juries with the
i npression that they need to "resolve conflict" because, in fact, any
unresol ved conflict could sinply weigh into the jury's ultimte
determ nation that the prosecution failed to nmeet its burden of
proof in a given case. See id. However, the comentary al so
notes that "there has been no case | aw addressi ng whet her such an
instruction is appropriate.” Id.
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such an instruction is inconsistent with otherw se adequate
burden of proof and reasonabl e doubt instructions. See Unit-
ed States v. Rawings, 73 F.3d 1145, 1148 (D.C. Gr. 1996).

Yet not only did the district court here repeatedly and
correctly instruct the jury that the governnent had the

burden of proof beyond a reasonabl e doubt, appellant cites no
authority that would require reversal of Ral ph's convictions
on this ground. In United States v. Spencer, 25 F.3d 1105,
1110 (D.C. Cir. 1994), the court found no plain error where
the jury was instructed to decide which theory of the case

was correct, neaning the jury needed to deci de who was

| ying, where there was a genuine conflict in the testinony of
the two sides.19 1In contrast, the reversal in Rawings, 73
F.3d 1145, turned on a conbination of errors, one involving an
el ement of an offense, and another involving the "truth"
instruction in a case where msidentification, not credibility,
was the issue. See id. at 1148. No such conbination of
errors exists in the instant case. Moreover, in Rawings, the
court declined to hold that the "truth” instruction alone

i nperm ssibly shifted the burden of proof to the defendant.
See id. at 1148 n. 4.

The challenge to the instruction on conspiracy rests on the
m scharacterization that the instruction pernmitted the jury to
convict on the basis of an overt act that preceded the exis-
tence of the conspiracy. |In fact the evidence showed that the
conspiracy to |l ocate witnesses existed before March 20. Re-
call that in January and February 1996, Janes's attorney
| ear ned about Copeland's role as a witness and received a
copy of the tape. Fromthat time forward, Janes's attorney
knew Copel and would be a witness and the |ikely contents of
his testinmony. 1In the attorney's view, he would have been
"rem ss" not to share this information with his client Janes.
A reasonable juror could thus infer that prior to the attor-
ney's March 20 neeting with Ral ph and Janes's wife, the
W1 son brothers knew that a damagi ng wi tness exi sted and
sought nore information at the neeting; thus, hearing the

19 In Spencer, the district court instructed the jury: "As sone-
body or both | awyers said, sonmebody is Iying. It is perfectly
obvious." 1d. at 1110.
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tape was an act "in furtherance" of the conspiracy to prevent
this dangerous witness fromtestifying. The instruction
noreover, did not permt the jury to convict nmerely on the
basis of the receipt of this information, but required the jury
to find that the overt act of obtaining informtion was com
mtted "to carry out the conspiracy.”

Third, during its deliberations the jury sent a note to the
district court requesting the transcripts of four governnent

wi t nesses: Eddi ngs, Hamilton, Young, and Carrington. Ini-
tially, the district court instructed the jurors "to let their
recol l ection control." The next day, the prosecutor provided

redacted transcripts of the witnesses' testinony (deleting the
bench conferences) and the court, after learning fromthe jury
that it still wanted them decided to give the jury two copies
of the transcripts. Defense counsel argued that the jury
shoul d al so be provided with the testinony of two FBlI agents
who i npeached the four governnent w tnesses. The district
court granted the jury's request and deni ed appellants’', not-
ing that the jury had not requested the additional transcripts
and could be trusted to remenber the testinony of the

i npeachi ng wi t nesses. Appellants now contend that this was

an abuse of discretion because the jury received the bul k of
the governnment's case in witten form See United States v.
Davis, 974 F.2d 182 (D.C. Cir. 1992).

The district court "enjoys broad discretion in responding to
jury questions generally, and especially in deciding whether
to provide requested testinony either in witten form or as
read by a court reporter.” United States v. Boyd, 54 F.3d
868, 872 (D.C. Cir. 1995) (citations omtted). While this
discretion is not unlimted as there are "two inherent dan-
gers" in sending transcripts to the jury--the jury "may
accord 'undue enphasis' to the testinmony ... [and it] may
apprehend the testinmony 'out of context,' "--the provision of
transcripts is not inherently an abuse of discretion. United
States v. Rodgers, 109 F.3d 1138, 1142 (6th Cr. 1997) (cita-
tions omtted); see also United States v. Escotto, 121 F. 3d 81
84-85 (2d Cir. 1997); United States v. Lujan, 936 F.2d 406,
411-12 (9th Cr. 1991). 1In the instant case, the district court
repeated its instruction that the jurors' recollections should
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control, determned the follow ng day that the jury stil
wanted the transcripts, and additionally adnoni shed that the
jury renenber that the transcripts represented only part of
the evidence. |In fact, the jury received the evidence in
cont ext because the transcripts sent to the jury included
damagi ng cr oss-exam nati on.

VI,

Finally, Louis challenges his sentence, contending first that
he coul d not be convicted of two counts of using a firearmin
relation to a crime of violence, see 18 U.S.C. s 924(c), second,
that the District of Colunbia code conviction nmerges with his
federal convictions, and third, that the s 1512 and s 1513
convictions also nerge. In the governnent's view, the nerit-
| ess basis for each challenge is that Louis had only one
i mpul se to conmit a crine. But Louis's first contention is
not so readily disposed of. 20

Section 924(c) provides that "[w hoever, during and in
relation to any crinme of violence ... for which he may be
prosecuted in a court of the United States, uses or carries a
firearm shall, in addition to the punishment provided for such
crime of violence ... be sentenced to inprisonnent for five
years...." The fact that the statute appears to provide

20 By contrast, Louis's merger contentions require only summary
treatnent. See United States v. Sumer, 136 F.3d 188, 189-90
(D.C. Cr. 1998) (quoting Bl ockburger v. United States, 284 U S
299, 304 (1932)). D.C. Code ss 22-2401, -3202 punishes first
degree preneditated nurder while arned. United States Code
s 1512(a) (1) (A) punishes a killing (or attenpted killing) of another
person with intent to prevent the attendance or testinony of
that person in an official proceeding. United States Code
s 1513(a)(1)(B) punishes a killing (or attenpted killing) of any
person with intent to retaliate against that person for providing a
| aw enforcement officer with information relating to the conm ssion
of any offense. The D.C. Code section requires preneditation, an
el ement not present in either of the federal offenses. The federa
of fenses require an intent to prevent and an intent to retaliate
respectively--elements not found in each other or in the crine
under the D.C. Code.

prosecutors with a nmeans to tack on nultiple counts for a
single event or series of events, or for several firearns was
addressed in United States v. Anderson, 59 F.3d 1323 (D.C
Cr. 1995) (in banc). 1In that case, Anderson was charged

wi th one count of conspiracy to distribute and possess with
intent to distribute cocaine. He was also charged with four
counts of violating s 924(c), one count based on a 9mm pi sto
sei zed in February 1989, a second count based on two weap-
ons seized in March 1989, and the third and fourth counts
based on two weapons seized fromdifferent |ocations on My
16, 1989, the date of Anderson's arrest. Follow ng his convic-
tion and sentences on all counts, Anderson contended that the
multiple s 924(c) convictions could not be linked to only one
underlying predicate offense and this court, sitting in banc,
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agreed, reasoning that "at a very mininum s 924(c)(1) is

anbi guous, " and therefore the rule of lenity applies. 1d. at
1333. As aresult, only one s 924(c) violation may be charged
inrelation to one predicate crinmne.

VWil e the holding in Anderson does not conpel that one of
Loui s's s 924(c) convictions be vacated, because there are two
predi cate offenses that purportedly give rise to two s 924(c)
vi ol ati ons, the reasoning underlying the in banc court's deci-
sion is no |l ess applicable where a single use of a gun results
in nore than one offense. In Anderson, the court was
confronted with a situation in which the defendant had been
convicted of multiple s 924(c) charges, stenming frommulti-
pl e uses and nmultiple guns, based on what the court concl ud-
ed was an anbi guous statute. By contrast to Anderson, in
the instant case there is only one firearmand one use, but
two underlying of fenses. Nonethel ess, our reasoning in
Anderson and its application of the rule of lenity lead us to
vacate one of Louis WIlson's s 924(c) convictions.

It is undisputed that Louis used his firearmonly one tinme.

Because there is no nerger of the multiple offenses, see

supra n. 20, the governnent maintains that each offense can
provide the predicate for a s 924(c) charge. Yet this position
i gnores that the reason the offenses do not nerge is because

of the different nens rea requirenents, not because of dis-
tinct conduct. While there may be circunstances in which
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such of fenses coul d support nore than one s 924(c) charge--

as where, for exanple, the evidence shows distinct uses of the
firearm first tointinmdate and then to kill--in the instant
case there is no such distinction in time or place. However
many crimes Louis may have committed by shooting Cope-

| and, there was only one use (albeit a repeated use) of a
firearm The cases fromother circuits on which the govern-
ment relies are readily distinguishable, involving distinct con-
duct giving rise to nultiple crimes.21 In Anderson the court
reasoned that Congress intended to "penalize the choice of
using or carrying a gun in conmtting a crinme." Id. at 1328
(enphasis omtted). That reasoning limts the nunber of

S 924(c) counts that may be charged in the indictnment arising
out of Copeland' s murder. Because there was only one use of
the firearm the Anderson rationale ineluctably |eads to the
concl usion that one of Louis's s 924(c) convictions nmust be
vacated. Therefore, consistent with the understandi ng of
congressional intent elucidated in Anderson, we vacate one of
Loui s's s 924(c) convictions. 22

21 I n each case on which the governnent relies, separate conduct
and uses of firearnms by the defendant gave rise to the underlying
of fenses charged. In United States v. Andrews, 75 F.3d 552, 557-
58 (9th Gir. 1996), on which the government relies for the proposi-
tion that each substantive conviction can support a separate
s 924(c) charge, two defendants were each charged with four
s 924(c) violations for a series of events where four distinct acts
gave rise to four separate crines. 1In United States v. Nabors, 901
F.2d 1351, 1357-58 (6th Cr. 1990), the defendant used weapons in
his home for the purpose of trafficking drugs and used a weapon to
shoot a Federal Bureau of Al cohol, Tobacco, and Firearns Agent
who entered the apartnent to execute a search warrant; two
S 924(c) convictions resulted fromthese distinct uses of firearns.
See also United States v. Ronero, 122 F.3d 1334 (10th Cr. 1997)
(uphol ding two s 924(c) convictions for distinct conduct of carjack-
ing and robbery); United States v. Casiano, 113 F.3d 420 (3d Cir.
1997) (upholding two s 924(c) convictions for distinct conduct of
carjacking and kidnaping); United States v. Floyd, 81 F.3d 1517
(10th Cir. 1996) (sane).

22 Deal v. United States, 508 U. S. 129 (1993), does not conpel a
different result. Deal addressed the neaning of the word "convic-

Accordingly, we affirmthe judgnents of conviction in al
respects, except we reverse the convictions of Marcellus Judd
and we vacate one of Louis WIlson's s 924(c) convictions.

tion" in the second clause of s 924(c), which doles out a twenty year
sentence for "second or subsequent” convictions. See id. at 131-37.
By contrast, the instant case concerns not whether a s 924(c)
conviction is second or subsequent, but rather whether nore than

one s 924(c) conviction can be sustained by Louis's conduct. In
Deal, the Court assuned that Deal's six robberies could support six
S 924(c) convictions. See id. at 130-31. The only remmining issue
was whet her the five convictions beyond the first could count as
second and subsequent convictions for sentencing purposes, and the
Court concluded that they could. See id. at 137. See al so, Casiano,
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113 F.3d at 424-25 (two s 924(c) convictions upheld where the
def endant carjacked and ki dnapped his victim and thus, as in Deal

all convictions beyond the first would count as second or subsequent
convi ctions).
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