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and S. Elisa Poteat, Assistant U S. Attorneys

Before: Sentelle, Henderson and Garland, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Defendant Furman Bridges pled
guilty to one count of mail fraud in violation of 18 U S.C
s 1341. The district court departed upward fromthe sen-
tence Bridges woul d ot herwi se have received under the Unit-
ed States Sentencing Quidelines ("U. S. S.G") by increasing
his crimnal history category fromll to V. Bridges appeals
his sentence on two grounds. First, he contends that in
expl ai ning why it chose Category V, the court erred by not
first pausing and explaining why Categories IIl and IV were
i nadequate. Second, he contends that the departure was
unl awful because it was based on a consideration of prior
convictions that were not simlar to mail fraud. |In particular
def endant argues that in determning the simlarity of of-
fenses, a sentencing court is limted to conparing their facial
el ements and may not consi der the conduct underlying any of
the of fenses--even the offense for which the defendant is
currently being sentenced. For the reasons set forth bel ow,
we reject defendant's contentions and affirmthe judgnment of
the district court.

Bri dges was charged in a five-count information with using
the mail to execute a schene to defraud "nunerous busi -
nesses and credit card conpani es" between 1994 and 1996.
Appendi x ("App.") at 4. Pursuant to a plea agreenent,
Bridges pled guilty to one of the mail fraud counts charged in
the information. The mail elenent of the crine was satisfied
when Bridges nailed a check to "Frederick's of Holl ywood"
for the purchase of certain unspecified nerchandise. The
fraud el ement was satisfied because the check bel onged to
Louis A. Robinson, Sr., rather than to Bridges, and because
Bridges forged M. Robinson's signature on the check. Un-
fortunately for Robinson, he had the sane street address as

Bri dges- - except that Robinson's address was in the North-
east quadrant of Washington, D.C., while Bridges' was in the
Sout heast. The Postal Service apparently msdelivered a box
of Robi nson's checks to Bridges--who forged Robi nson's
signature and sent a check off to California.

Al t hough Bridges pled guilty to mailing a single forged
check, he accepted responsibility for a broader scheme, which
was exposed during the investigation and which constituted
part of the "rel evant conduct"™ of his offense for purposes of
the Sentencing Quidelines. See U S.S.G s 1B1.3 (relevant
conduct). In addition to the check he forged and sent to
Frederick's of Hollywod, Bridges forged numerous ot her
checks bel onging not only to M. Robinson, but also to his
wi fe, whose checks had been misdelivered to Bridges' address
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as well. Nor were the Robinsons the only victins of the
overal |l schene. Bridges obtained (by an unspecified nethod)
checks that had been stolen fromseveral other individuals,
and used themto purchase merchandi se t hrough the mail

He al so obtained a credit card stolen froma tourist, and
submtted a fraudul ent application for another credit card in
t he nane of yet another innocent victim Bridges used the
checks and credit cards to purchase a total of $26,597.42
worth of merchandise for hinmself and his girlfriend. Presen-
tence Investigation Report ("PSR') pp 4-14.

Under the Sentencing Quidelines, an offender's sentencing
range is generally determned by the intersection of his
of fense | evel, which depends upon the characteristics of the
of fense for which he was convicted, and his crimnal history
cat egory, which depends upon his prior crimnal conduct.
Bridges' PSR, prepared for the district court by the U S
Probation Ofice, calculated his offense level as 10 (on a scale
of 1-43) and his crimnal history category as Il (on a scale of
[-VI). I1d. pp 28, 35. The latter was based on Bridges' 1987
sentence for unauthorized use of an access device (a credit
card). In addition to that conviction, Bridges had five nore
sentences on his record for of fenses spanning the period
1966- 75, incl udi ng unaut hori zed use of a notor vehicle, for-
gery, petty larceny, unlawful possession of stolen property,
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and fal se pretenses. Those sentences were not counted in

the cal cul ati on of Bridges' crimnal history category because
the Sentencing Quidelines limt the calculation to sentences
i nposed within ten or fifteen years of the instant offense.
US S.G s 4Al1.2(e).

Based on an offense |evel of 10 and a crimnal history
category of 11, the PSR cal cul ated a gui deline sentencing
range of 8 to 14 nonths inprisonment. PSR p 57. Under
US S. G s 4A1.3, p.s., however, a court nay inpose a sen-
tence departing fromthe otherw se applicabl e guideline range
if the defendant's "crimnal history category does not ade-
quately reflect the seriousness of the defendant's past crim-
nal conduct or the likelihood that the defendant will conmt
other crimes.”" 1In this case, the PSR concluded that due to
the | arge nunmber of uncounted prior convictions, "an upward
departure may be warranted" for just that reason. PSR p 70.
The Report noted that had Bridges' ol der convictions been
counted, his crimnal history category would have been V
rather than Il, and the resulting sentencing range woul d have
been 21 to 27 nonths. 1d.

At the sentencing hearing, the district court accepted the
PSR s findings and reconmendati ons, concluding that Crim -

nal History Category Il "significantly under represents the
seriousness of [the defendant's] crimnal history or the likeli-
hood that he will conmmt further crines." Sentencing Tr. at

16. Quoting fromthe PSR, the court reviewed sone of the
defendant's five prior convictions in support of that concl u-
sion. 1d. at 16-19. The court then departed upward by

pl aci ng the defendant in Category V and sentencing himto 24
nmont hs i npri sonnent, the md-point of the enhanced range.

Id. at 19. The court's witten Judgnent stated that it
adopted the factual findings of the PSR Ilisted all of defen-
dant's prior convictions, and indicated that those convictions
justified a departure to Category V under U S. S.G s 4A1.3
App. at 18-24.

We review a district court's decision to depart fromthe
Qui del i nes under the unitary abuse of discretion standard set

forth in Koon v. United States, 518 U. S. 81 (1996). Under

that standard, "substantial deference” is required "in nost
cases.” Id. at 98. W nust uphold a district court's findings
of fact unless clearly erroneous, and nust give due deference
to its application of the Guidelines to the facts. See Koon
518 U.S. at 97 (citing 18 U.S.C. s 3742(e)); United States v.
Dozier, 162 F.3d 120, 123 (D.C. Cr. 1998). "A district court
by definition abuses its discretion when it nakes an error of

I aw, " however, and the "court of appeals need not defer to the
district court's resolution” of such |legal issues. Koon, 518
U S. at 100. Hence, our review of questions of law is de novo.
See United States v. Becraft, 117 F.3d 1450, 1451 (D.C. Cir.
1997).

Bri dges does not dispute the appropriateness of sone
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upward departure in his case, but contends that the sentenc-
ing court erred by departing from Category Il to Category V
wi t hout expressly expl ai ni ng why each interveni ng category
was i nadequat e--a process defendant styles as a "step-by-
step nmethodol ogy." Def. Br. at 13. Although the extent of a
departure is reviewable only for its reasonabl eness, see
Wlliams v. United States, 503 U.S. 193, 202-03 (1992); 18
US.C s 3742(e)(3), Bridges contends that the step-by-step
requirenent is conpelled by the text of U S S. G s 4A1.3
Because Bridges' contention is that the step-by-step nethod-
ology is required as a matter of law, we review the issue de
novo.

A

Qui delines s 4Al1. 3, which governs departures based on the
i nadequacy of a defendant's crimnal history category, states
in pertinent part:

In considering a departure under this provision, the

Conmi ssion intends that the court use, as a reference,

the guideline range for a defendant with a higher or

lower crimnal history category, as applicable. For ex-
anple, if the court concludes that the defendant's crim-
nal history category of Il significantly under-represents
t he seriousness of the defendant's crimnal history, and
that the seriousness of the defendant's crimnal history
nost cl osely resenbles that of nost defendants with

Crimnal H story Category 1V, the court should | ook to
t he guideline range specified for a defendant with Crim -
nal History Category IV to guide its departure.

US S G s 4A1.3, p.s. W do not read this text to nandate a
process of step-by-step consideration or explanation. The
first sentence requires the court to use as a reference the
gui deline range for a defendant with a higher (or |ower)
crimnal history category; it does not say the court must use
the range of a defendant with the next higher category. It is
true that the exanple the Guideline provides is one in which a
court, finding Category IIl to be inadequate, is directed to

| ook to Category IV for guidance. But the text directs the
court to Category IV not because it is the next higher
category, but because, in the exanple, the seriousness of the
defendant's crimnal history "nost closely resenbl es” that of
nost defendants in Category IV. The Quideline' s require-

ment, then, is to ook to the category that "nost closely
resenbl es" the seriousness of defendant's crimnal history,
rather than to performany particular nmental gymmastics in

t he process of concl udi ng which category that m ght be.

Qur conclusion that the text of s 4A1.3 does not require a
st ep- by-step procedure for departing fromone crimnal histo-
ry category to another is strengthened by the fact that the
same Cui deline does expressly require such a procedure when
departing above the highest crimnal history category. When
a court determ nes that not even Category VI adequately
reflects the defendant's past crimnal conduct, there is no
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hi gher crim nal history category to which it can refer: Cate-
gory VI already yields the highest sentencing range for a

given offense level. In such circunstances, s 4A1.3 directs
the court to look instead to the "next" higher offense |evel,
until it finds one that yields a guideline range appropriate to

the case. Mreover, it expressly directs the court to under-
take that task "increnmental ly":

Where the court determines that the extent and nature

of the defendant's crimnal history, taken together, are
sufficient to warrant an upward departure from Cri m nal
H story Category VI, the court should structure the
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departure by nmoving increnentally down the sentencing
table to the next higher offense level in Crimnal H story
Category VI until it finds a guideline range appropriate
to the case.

Id. (enmphasis added). This plainly indicates that the Com

m ssi on knew how to require step-by-step considerati on when

it wanted to.1 The absence of any such direction to "struc-
ture ... increnentally" a departure within the existing crim -
nal history categories confirms our view that such an ap-
proach is not required.

O course, the statutes and QGui delines do i npose sone
[imts on the decision-naking process undertaken by the
sentencing court. As noted above, s 4A1.3 directs the court
to use "as a reference" the crimnal history category that
"nmost closely resenbl es” the seriousness of the defendant's
crimnal history. The statute further mandates that the court
state "the reasons for its inmposition of the particul ar sen-
tence," as well as "the specific reason for the inposition of a
sentence different fromthat" prescribed by the CGuidelines.

18 U.S.C. s 3553(c), (c)(2).2 But if the sentencing court has
done these things, we cannot find an abuse of discretion
simply because we woul d have preferred that it enploy a

di fferent procedural approach. See generally WIIliamnms, 503

U S at 205 ("[E] xcept to the extent specifically directed by
statute, it is not the role of an appellate court to substitute its
judgrment for that of the sentencing court as to the appropri-
ateness of a particular sentence.") (internal quotation omt-
ted); cf. Vernont Yankee Nucl ear Power Corp. v. Natural

Resour ces Defense Council, Inc., 435 U.S. 519 (1978) (hol ding
that court may not inpose procedural requirenments on agen-

1 W need not decide today whet her the step-by-step nethodol -
ogy for departures above Category VI requires a court to discuss
each higher offense level seriatim or whether it is satisfied if the
reasons for rejecting intervening levels are inplicit in the |evel
ultimately chosen. See infra pp. 10-11 & note 6.

2 The statute also requires that the extent of the departure be
reasonable. 18 U S.C. s 3742(e)(3).

cy deci sion-naking that go beyond those of the Admi nistra-
tive Procedure Act).

The sentencing court satisfied the necessary requirenents
in Bridges' case. The court's explanation nmakes clear that it
used Category V as a reference because it was the category
that nost closely resenbl ed the seriousness of Bridges' crim-

nal history; it was the category Bridges woul d have been
assigned had his ol der prior convictions been counted in the
PSR s calculation. (As discussed in Part 11l below, it was

appropriate for the court to count those convictions in consid-
ering a departure.) Under those circunstances, a separate

expl anation of the court's decision not to choose Categories
I1l and IV woul d have been superfluous. W see no reason

and have no warrant, to overturn the district court sinply
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because it did not go through the exercise of explaining the
rejection of choices inplicit in the choice it did make.

B

Bridges points to two cases fromthis Grcuit that he
contends support his step-by-step requirenent. In the first,
United States v. Allen, 898 F.2d 203 (D.C. Gr. 1990), the
district court had inposed a sentence above the range dic-
tated by Crimnal History Category VI w thout explaining
why Category VI itself was inadequate. 1d. at 205. Al-

t hough we vacated the sentence, we did not inpose a step-
by-step requirenent for departures within the crimnal his-
tory categories. Rather, we held that "the sentencing judge
nmust consi der upward adjustnment to a higher crimnal histo-
ry category before inposing a sentence that noves beyond

the Quidelines categories"” altogether. 1d. at 203 (enphasis
added). As noted above, departures beyond the crimna

hi story categories present different issues than departures
within the categories, and Allen is thus inapplicable to
Bridges' within-the-categories departure.3

3 CQideline s 4A1. 3" s specific |anguage, requiring a court to
"mov[e] incrementally down the sentencing table to the next higher
of fense | evel " when departing above the crimnal history categories,
was not added until after Allen was decided. See U S.S.G App. C

The second case cited by defendant, United States v.
Tayl or, 937 F.2d 676 (D.C. Cr. 1991), did involve a wthin-
t he-cat egori es departure, fromCategory Il to Category V.
And in remandi ng the sentence, we did state that "the district
court should have first explained why a departure of one |evel
woul d be inadequate.” Id. at 683. W did not intend by that
statenment, however, to inpose a step-by-step nethodol ogy for
all crimnal history departures. The problemin Tayl or was
that the district court had left its rationale for the extent of
t he departure wholly unexplained. 1d. Qur underlying con-
cern was "that the district court's two-1evel departure may
have been inadvertent,"” and that it nay have intended to
depart only one level. 1d. Under those circunstances, an
expl anati on of why a one-level departure was inadequate was
the m ni mum necessary to assuage our concern that the court
had sinply made a mistake in its calculations. Accordingly,

we [imted our holding as follows: "The only point on which
we hold the district court erred is its unexpl ai ned, two-I|evel
departure in [the defendant's] crimnal history category." 1d.

at 684 (enphasis added).

Bri dges al so seeks support in the decisions of other cir-
cuits. He first directs our attention to the Tenth Crcuit's en
banc opinion in United States v. Jackson, 921 F.2d 985 (10th
Cr. 1990). Jackson, however, is directly contrary to Bridges'
position. The court did hold, as we have above, that in
departing on the basis of crimnal history a court should use a
hi gher category "as a reference.” But it stressed that "[t]he
reference should not be nechanical. A district court need not
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exhaust in sequence each higher crimnal history category.
Rat her, the court may use any reasonabl e net hodol ogy
hitched to the Sentencing Guidelines...." 921 F.2d at 991

anend. 460 (effective Nov. 1, 1992). Allen relied instead on the

| anguage requiring the sentencing court to "use, as a reference, the
gui deline range for a defendant with a higher ... crimnal history
category." See 898 F.2d at 204 (quoting U S.S.G s 4A1.3, p.s.). In
that case, the sentencing court had departed above the crimna

hi story categories without referring to a higher category or explain-
i ng why departing to a higher category woul d have been i nade-

quat e.
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(internal quotation and citations omtted).4 To simlar effect
is a First Crcuit opinion cited by defendant, see United
States v. Ccasio, 914 F.2d 330, 336 (1st Cir. 1990) (holding
that sentencing judge nust "offer a rationale for the degree

of departure,” but "reject[ing] any bright-line rule that re-
quires a sentencing judge ... to subrogate his or her residua
di scretion to sonme explicit or external criteria"),5 as well as
the Seventh Circuit's opinion in United States v. Tai, 41 F.3d
1170, 1178 n.7 (7th Gr. 1994) ("[Circuit precedent] does not
require that a district court consider and reject each interne-
diate crimnal history category. The nost that [precedent]
requires is an exam nation of 'the higher categories [to]
determine if the defendant closely resenbl es other defen-

dants who belong in sone other category.' ") (citation omt-
ted).

A nunber of circuits do require a sentencing court to
consi der higher crimnal history categories sequentially, but
do not regard a failure to discuss intervening categories as
error so long as the basis for the court's final choice is clear
fromthe record.6 |In practice, this approach will seldomif

4 Bridges also cites the Tenth Circuit's opinion in United States
v. Ckane, 52 F.3d 828 (10th G r. 1995), but there, too, the court held
no nore than what we have hel d above: that a sentencing court
must explain the "reasoning it utilized in selecting a particul ar
crimnal history category in upwardly departing.” I1d. at 837. In
kane, the sentencing court had departed from Category | to
Category Il w thout "address[ing] the critical question of why ..
category Il was a nore appropriate category.” I1d. The Tenth
Circuit did not suggest that the sentencing court's error was its
failure to discuss Category 11

5 See also United States v. Aynel ek, 926 F.2d 64, 70 (1st Cir.
1991) ("Nor should a sentencing court feel constrained to exam ne
the paraneters of every [crim nal history category] when departing
under section 4A1.3. Under those circunstances where a departure
is warranted, the enphasis should be on ascertaining a fair and
reasonabl e sentence, not on subscribing slavishly to a particul ar
formula.") (citation omtted).

6 See United States v. Boe, 117 F.3d 830, 833 (5th Cr. 1997)
(al though "the district court should consider each internedi ate

ever yield results different fromour owmn. See United States

v. Lanbert, 984 F.2d 658, 663 (5th Cr. 1993) (en banc)
("Odinarily the district court's reasons for rejecting interme-
diate categories will clearly be inplicit, if not explicit, in the
court's explanation for its departure fromthe category cal cu-

| ated under the guidelines and its explanation for the catego-
ry it has chosen as appropriate.”). That is particularly so
where, as here, the sentencing court sinply selects the crim -
nal history category that results fromcounting renote convic-
tions as if they had occurred within the applicable tine

period. See United States v. Maurice, 69 F.3d 1553, 1559

(11th Gr. 1995) ("[Where a sentencing court selects a higher
crimnal history category under s 4Al.3 by addi ng point

totals for renote convictions, we have held that an expl ana-
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tion of this calculation serves as an adequate expl anation for
t he i nappropriateness of the intervening crimnal history cate-
gories.") (citation omtted); United States v. Starr, 971 F.2d
357, 363 & n.7 (9th Cr. 1992) (holding that where court

consi dered renote prior convictions that if counted woul d

have put defendant in Category IV rather than Il, the

rejection of Category IIl was "inplicit[ ]" and "an explicit
statenment of the reasons” was not required).

crimnal history category before arriving at the sentence it settles
upon[,]... the district court need not nechanically discuss each
internediate crimnal history category” where the "reasons for
rejecting the internmedi ate categories will clearly be inmplicit") (inter-
nal quotation omtted); United States v. Collins, 104 F.3d 143, 145
(8th Cir. 1997) ("Although the district court did not specifically
mention that it had considered each internediate crimnal history
category, its findings were adequate to explain and support the
departure in this particular case."); United States v. Maurice, 69
F.3d 1553, 1559 (11th Gr. 1995) (quoted in text below); United
States v. Harris, 44 F.3d 1206, 1212 (3d G r. 1995) (holding that
Circuit "does not require the district court to go through a ritualis-
tic exercise in which it mechanically di scusses each crimnal history
category it rejects en route to the category that it selects,” as |long
as the "reasons for rejecting each | esser category [are] clear from
the record as a whole") (internal quotation and citation omtted);
United States v. Starr, 971 F.2d 357, 363 & n.7 (9th Cr. 1992)
(quoted in text bel ow).

The strongest case the defendant cites in support of his
position is the Second Circuit's decision in United States v.
Tropi ano, 50 F.3d 157, 162 (2d G r. 1995), which, follow ng
Circuit precedent, enforced a step-by-step requirenent. In
doi ng so, however, the court noted that other Second G rcuit
panel s had "criticized this procedure as rigid and nechanis-
tic." 1d. at 162 (citing United States v. Thomas, 6 F.3d 960,
964-65 (2d Gr. 1993); United States v. Rodriguez, 968 F.2d
130, 140 (2d Cir. 1992)). Tropiano nonet hel ess adhered to
t he requi renent because it was "too late in the day in this

Crcuit for a panel” to hold otherwise. 1d. at 163.7
Fortunately, it is still early in the day in the District of

Colunbia Grcuit. |In fact, it may not be too late even in the

Second Circuit. In a decision announced ni ne days after ora

argunent in Bridges' case, the Second Circuit upheld a
district court's departure from Category Il to Category IV
wi t hout pausing at Category Ill. In United States v. Frank-
lyn, 157 F.3d 90 (2d Cr. 1998), the court noted the defen-
dant's conplaint that the district court had violated "our
advice to 'pause at each category to consider whether that
category adequately reflects the seriousness of the defen-

7 The Fourth G rcuit announced a step-by-step requirenment in
United States v. Rusher, 966 F.2d 868, 884 (4th Cr. 1992)); see id.
at 890 (Luttig, J., dissenting). Although the Crcuit has character-

i zed the requirenment as "the proper approach,” it has al so charac-
terized it as "dicta.” United States v. Wal ker, 112 F.3d 163, 166 n.8
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(4th Cr. 1997). In Valker, the Fourth Crcuit held that a sentenc-
ing court "adequately considered" an intervening category, based on
the fact that it heard the government's argunent agai nst applying
it, notwithstanding that the court did not state its own reasons for
rejecting the category. 1Id. at 166. The Sixth Grcuit has al so
adopted a step-by-step requirenent, although it has applied the

met hodol ogy i nconsistently. Conpare United States v. Medved,

905 F.2d 935, 941-42 (6th Cr. 1990) (affirm ng departure from
Category Il to VI, on the rationale that uncounted crimnal activity
woul d have made defendant a career offender subject to Category

VI, although district court did not expressly reject intervening
categories), with United States v. Schultz, 14 F.3d 1093, 1099-1101
(6th Cir. 1994) (vacating sentence in simlar circunstances).
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dant's record.' " Id. at 100 (quoting Tropiano, 50 F.3d at
162). Notwi thstanding the violation, the Second Circuit af-
firnmed the sentence, stating that "so I ong as the reasons
supporting a departure are fully explained, a nmechanistic,
step-by-step procedure is not required.” Id. (internal quota-
tion omtted). That is our view as well.

Bri dges' second contention is that it was inproper for the
sentencing court to base its departure on a consideration of
his five prior, renote-in-tine convictions.8 Under the Cuide-
lines, prior sentences inposed nore than fifteen years (or, in
some circunstances, ten years) before the commencenent of
the defendant's current offense are not counted in his crim -
nal history score. US S G s 4A1.2(e). However, "[i]f the
court finds that a sentence inposed outside this tine period is
evidence of similar, or serious dissimlar, crimnal conduct,
the court may consider this information in determ ning
whet her an upward departure is warranted under s 4A1.3."

Id. s 4A1.2, coment. (n.8). Bridges contends that the five
of fenses at issue here were neither simlar to the instant
of fense of mail fraud, nor evidence of serious dissimnlar

8 Bridges also asserts that the district court actually based its
departure on only three of his prior convictions, and that accordi ng-
ly a category |lower than V was required under any circunstances.

It is plain, however, that the court relied on all five of the prior
convictions. The court expressly referred to the PSR at the
sentenci ng hearing, Sentencing Tr. at 16, and the PSR in turn listed
all five, PSR pp 29-34. Although the court specifically nentioned
only three of the five convictions at the sentencing hearing, Sen-
tencing Tr. at 16, that discussion was nmeant only to exenplify the
defendant's prior crimnal history. See id. at 20 (stating that the
court was "considering the entire career of this man"). This was
confirmed by the court's witten Judgnent, which adopted the PSR
and expressly discussed all five convictions. See App. at 24. W
have considered and rejected the additional argunments raised by

def endant regarding the cal cul ati on and expl anati on of his sentence,
and conclude that they do not nerit further discussion

crimnal conduct. As the governnment does not contest the
latter point, we turn to a consideration of the fornmer. The
district court's determ nation of whether prior offenses are
simlar to the instant offense is an application of the Quide-
lines to the facts, which we accord due deference and review
only for abuse of discretion

The five convictions considered by the court were for: (1)
unaut hori zed use of a nmotor vehicle; (2) forgery; (3) petty
| arceny; (4) unlawful possession of stolen property; and (5)
fal se pretenses. PSR pp 29-34. Bridges contends that we
shoul d use a "categorical approach” in determ ning whet her
of fenses are simlar, conparing the general characteristics of
the crimes rather than their particular facts. Def. Br. at 20.
Under this approach, defendant contenplates a conparison of
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both the nanes and el enents of the offenses, but not of the
under | yi ng conduct .

Even if we were to restrict district courts to a categorical
approach, we mght still conclude that Bridges' past offenses
were simlar to his present offense of mail fraud. Such a
conclusion is clear with respect to the fal se pretenses and
forgery offenses. Mail fraud may be proven by establi shing,
as was expressly charged in Bridges' information, that defen-
dant used the mail to execute a schenme for obtaining noney
or property by neans of "false or fraudulent pretenses.” 18
US. C s 1341; App. at 4 (Information p 3). Hence, if false
pretenses were a federal crine, it would be a | esser included
of fense of mail fraud. As for forgery, both that crime and
mail fraud involve the central elenment of fraudulent intent,
conpare D.C. Code s 22-1401 (1967) (forgery), and 18 U S.C
s 471 (forgery of obligations of the United States), with 18
US. C s 1341 (mail fraud), and the sane Part of the Sentenc-
ing Guidelines applies to both, see US. S.G Ch.2, Part F
(applicable to offenses involving "Fraud and Deceit; For-
gery"). These conmon el enents are sufficient to establish
the simlarity of the crinmes.9 To require nore would be to

9 C. United States v. Jones, 948 F.2d 732, 736-37 (D.C. Gir.
1991) (holding that, under U S.S.G s 4A1.3(e), which pernmts up-
ward departures based on "prior simlar adult crimnal conduct"” not
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require that the crines be the sane rather than nerely
simlar.

The sonewhat nore difficult question is whether the re-
mai ni ng three prior offenses--unauthorized use of a notor
vehicle, petty larceny, and unl awful possession of stolen prop-
erty--are in the sane category as nmail fraud. On the one
hand, the absence of an elenent of fraud or deceit in these
prior offenses m ght be said to render themdifferent from
mai | fraud.10 The Cuidelines, for exanple, treat them under
different Parts. Conpare U.S.S.G Ch.2, Part B (covering
"of fenses involving property,” including "theft, enbezzlenent,
transactions in stolen goods, and sinple property damage or
destruction"), with id. Ch.2, Part F (covering "offenses invol v-
ing fraud or deceit"). On the other hand, all of the offenses
ultimately involve the wongful obtaining and use of the
property of another, and it nmay not be an abuse of discretion
for a district court to conclude that treating such convictions
as a single category provides useful insight into the question
underlying a s 4A3.1 departure: nanely, whether such con-
victions constitute "reliable information indicat[ing] that the
crimnal history category does not adequately reflect the ..

i kelihood that the defendant will conmmit other crines.” Id.
Cf. Starr, 971 F.2d at 361 (indicating that uttering counterfeit
obligations may be simlar to theft for purposes of s 4Al. 3).

The District of Colunbia, where all of defendant's crimnes
were commtted, now effectively treats the three prior of-
fenses at issue here as simlar to the crine of fal se pre-

resulting in a crimnal conviction, prior act of enbezzl enent was

Page 15 of 21

"simlar" to present offenses of credit card and wire fraud because

they all "involved fraud").

10 We are uncertain precisely which offense the PSR was
referring to in describing one of Bridges' offenses as "unl awf ul

possessi on of stolen property.” Although the then-effective District

of Col unbi a Code did not contain an of fense so naned, neither

party raised this issue. The closest offense appears to have been

"receiving stolen goods.”" D.C. Code s 22-2205 (1967). That of-
fense does include the elenent of "intent to defraud," see id.

tenses--whi ch we already have concluded is itself simlar to
the instant offense of mail fraud. |In 1982, in an effort to
"renov[e] anachronistic and unnecessary technical statutory
and common | aw distinctions,” Driver v. United States, 521
A.2d 254, 258 (D.C. 1987) (citation and quotation omtted), the
District created a single statute consolidating the various
forns of larceny, fal se pretenses and enbezzlenment into a
single offense called "theft.” D.C. Code s 22-3811. The
new crinme puni shes one who "wongfully obtains or uses the
property of another” with the requisite intent, D.C Code

s 22-3811(b), and defines the just-quoted phrase as "(1)
[t]aking or exercising control over property; (2) nmaking an
unaut hori zed use, disposition ... or possession of property;
or (3) obtaining property by trick, false pretense ... or
deception.” D.C. Code s 22-3811(a); see also Galberth v.

whi ch
woul d justify a conclusion of simlarity without further analysis.
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United States, 590 A .2d 990, 991 n.1 (D.C. 1991) (hol ding that
convi ction for unauthorized use of vehicle nerges with convic-
tion for theft of same vehicle). Although the District's 1982
categorization is not binding on us, it offers |ogical support
for the conclusion that the crinmes at issue belong in the sane
cat egory.

W need not, however, rest our conclusion of simlarity on
the facial elenents of the offenses. As the government notes,
if we |look at the rel evant conduct underlying the instant
of fense, any doubt regarding the simlarity of the offenses is
renoved. The details of that relevant conduct are set forth
in Part | above, and are uncontested by the defendant. See
PSR pp 4-14. They constitute a schene in which Bridges not
only made unaut hori zed use of checks that were m sdelivered
to him but al so obtained, possessed and used "stol en checks

or credit cards belonging to five other persons.” Def. Br. at
10; see also id. at 21 ("M. Bridges' mail fraud ... consisted
mai nly of stolen blank checks sent through the mail....").

The schene al so invol ved el ements of forgery, false pretenses
and fraud. Bridges does not seriously dispute that if these
underlying acts were considered, it would not be an abuse of
di scretion to find that the instant offense and the five prior
renote convictions are simlar

Page 16 of 21
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Bri dges contends, however, that a sentencing court may
not | ook behind the statutory elenents of either the instant or
prior offenses. W have no need to consider whether a court
may | ook at conduct behind prior offenses, as exam ning the
conduct behind Bridges' instant offense is sufficient to resolve
the simlarity question in this case.11 W reviewthe legality
of undertaki ng such an exam nati on de novo.

The rel evant CGuidelines comentary, portions of which
have al ready been recited, states as foll ows:

Applicable Tine Period. Section 4Al.2(d)(2) and (e)
establishes the time period w thin which prior sentences
are counted. As used in s 4A1.2(d)(2) and (e), the term
"commencenent of the instant offense" includes any

rel evant conduct. See s 1B1.3 (Relevant Conduct). |If
the court finds that a sentence inposed outside this tine
period is evidence of simlar, or serious dissinmlar
crimnal conduct, the court may consider this informa-
tion in determ ni ng whether an upward departure is
warranted under s 4A1.3 (Adequacy of Crimnal Histo-

ry Category).

US S.G s 4A1. 2, conment. (n.8) (enphasis added). Nothing
in the text of this cormmentary bars a court from |l ooking

behi nd an offense to exam ne a defendant's conduct. Quite
the contrary, the language of the italicized sentence directs
the court to determ ne not whether the defendant's "of fenses”
are simlar but whether his "conduct"” is. Mreover, the
precedi ng sentence directs that in determ ni ng whether a
prior offense is within the time period within which crimna
history is calculated, the court is to | ook to whether "any
rel evant conduct™ of the instant offense took place w thin that
period. An exam nation of the defendant's rel evant conduct,
therefore, is perfectly consistent with the cormentary's text.

11 Were a court to exam ne the prior conduct here, it would
only confirmthe conclusion of simlarity. For exanple, the checks
at issue in Bridges' prior conviction for forgery were ones he had
stolen by breaking into a building. H's prior conviction for false
pretenses grew out of his involvenent in a check cashing ring. See
PSR pp 30, 33.

An exam nation of relevant conduct is also consistent with
the reason for the inquiry into simlarity. The purpose of
that inquiry, the commentary states, is to "determ n[e] wheth-
er an upward departure is warranted under s 4A1.3." Id.

Such a departure is warranted when "the crimnal history
category does not adequately reflect the seriousness of the
defendant's past crimnal conduct or the |ikelihood that the
defendant will conmt other crimes.” 1d. s 4Al.3 (enphasis
added). The accuracy of such a prediction about future
behavi or can only be enhanced by permitting the court to
conpare past offenses to exactly what it is the defendant has
just done, and not sinmply to the nanme or formal elenents of
that crinme. Cf. Taylor, 937 F.2d at 683 ("The nature of
present conduct is relevant ... to assess a tendency toward
recidivism"). A judge with such license is surely nore likely
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to be able to discern a pattern in a defendant's behavi or than
one who rnust peer with blinders on.12

Bri dges contends that the Suprenme Court's decision in
Taylor v. United States, 495 U. S. 575 (1990), bars a court
fromdetermning simlarity by looking into the facts behind
convictions. In Taylor, the defendant pled guilty to being a
felon in possession of a firearmin violation of 18 U S. C
s 922(g)(1). The governnent sought to enhance his sentence,
not as an upward departure under s 4Al.3, but rather under
a specific statutory provision, 18 U S.C. s 924(e). That provi-
sion inposes a mandatory 15-year sentence on a felon-in-
possession with three prior convictions for a "violent felony,"
defined as a crinme that "has as an elenent the use ... or
t hreat ened use of physical force" or is a specified type of
of fense, including "burglary.” The Court held that in deter-

m ni ng whet her prior offenses were burglaries, a court mnust
follow a "formal categorical approach, |ooking only to the
statutory definitions of the prior offenses, and not to the

12 O course, this goes both ways. A judge who | ooks behind
the nane of the instant offense nay al so be better able to deter-
m ne that what appears on its face to represent a pattern is not one
at all, and thus that a departure is not warranted.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3144 Document #436387 Filed: 05/18/1999
particul ar facts underlying those convictions.” 495 U. S at
600.

Al t hough Tayl or nandates a categorical approach for en-
hancenents under 18 U S.C. s 924(e), the reasons for the
Court's conclusion counsel a different rule for departures
under U.S.S.G ss 4A1.2, coment. (n.8) and 4A1.3. First,
the Court considered the | anguage of s 924(e) which, it
enphasi zed, refers to " 'a person who ... has three prior
convictions' for--not a person who has conmtted--three
previous violent felonies.” 495 U S. at 600 (quoting 18 U. S.C.
s 924(e)(1)) (enphasis added). As the Court al so noted,

s 924(e) "defines 'violent felony' as any crine ... that 'has as
an element’'--not any crinme that, in a particular case, in-

vol ves--the use or threat of force.” 1d. (quoting 18 U S.C

s 924(e)(2)(B)(i)) (enphasis added). This |anguage, the Court
said, inplied that the term"burglary ... nost likely refers to
the el ements of the statute of conviction, not to the facts of
each defendant's conduct.” 1d. at 600-01 (quotation omtted).
As noted above, however, the | anguage of the Sentencing
Quidelines is alnost precisely the opposite: 1t uses the word
"conduct"--not "conviction" or "elenent." See U S. S G

s 4Al1.2, conment. (n.8).

Second, the Taylor Court |ooked to the legislative history
of s 924(e) which, it concluded, "shows that Congress gener-
ally took a categorical approach to predicate offenses.” 495
U S. at 601. "No one suggested,” the Court noted, "that a
particular crime mght sonetinmes count towards enhance-
ment and sometines not." 1d. Here, again, the Sentencing
Quidelines and their comrentary (there is no other "legisla-
tive history") counsel the opposite conclusion. Unlike en-
hancenents under s 924(e), departures under s 4Al1.3 are
di scretionary rather than mandatory, and a particular crine
may well "sonetinmes count towards" a departure and sorme-
times not. A judge who finds that prior offenses are sinilar
under the Guidelines is not required to increase a defendant's
sentence, as is a judge who finds that prior offenses are
burgl ari es under s 924(e). Conpare U S.S.G s 4A1.3 ("the
court may consider inposing a sentence departing fromthe
ot herwi se applicabl e guideline range") (enphasis added), with
18 U.S.C. s 924(e)(1) ("such a person shall be ... inprisoned
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not less than fifteen years") (enphasis added). Rather, a
judge who finds offenses simlar under the Cuidelines "my
consider this information,”" U S. S.G s 4Al.2, conmment. (n.8),
in maki ng the predictive judgnment required for departures
under s 4A1.3. And as discussed above, an exam nation of
underlying conduct is quite consistent with the maki ng of
such a judgnent.

Finally, Taylor focused on the "practical difficulties and
potential unfairness of a factual approach" to determ ning
whet her a defendant's prior crines truly were "burglaries.™
495 U S. at 601. "In all cases where the CGovernnent alleges
that the defendant's actual conduct would fit the generic
definition of burglary,” the Court noted, "the trial court would
have to determ ne what that conduct was."™ I1d. Such a trial-
within-a-trial would, the Court feared, raise the unpl easant
and potentially unfair specter of retrying past crines as part
of the sentencing of the instant offense, which would in turn
present a host of practical problens.13

But exam ning the rel evant conduct behind a defendant's
i nstant of fense does not add to the practical or equitable
probl ens involved in sentencing under the Guidelines. Even
when not contenplating a departure, a sentencing court nust
determ ne the scope of such conduct in order to calculate the
gui del i ne sentencing range. See U S.S.G s 1B1.3. A defen-
dant has an opportunity to object to the PSR s characteriza-
tion of his relevant conduct, and the CGuidelines and Federa
Rul es contain a procedure for resolving such disputes. See
US S G s 6A1L.3; Fed. R &im P. 32(b), (c). 1In this case
Bridges did not object to the PSR s description of the conduct
underlying his mail fraud conviction, and there is thus neither
difficulty nor unfairness in using that conduct to determ ne

13 See Taylor, 495 U S. at 601 ("Wuld the Government be
permtted to introduce the trial transcript before the sentencing
court, or if no transcript is available, present the testinony of
wi t nesses? Could the defense present w tnesses of its owmn ... ?

Al so, in cases where the defendant pleaded guilty, there often is no
record of the underlying facts.").



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3144  Document #436387 Filed: 05/18/1999  Page 21 of 21

whet her his prior offenses are part of a pattern that indicates
the likelihood of recidivism14

In sum we conclude that a court may |awfully exam ne the
rel evant conduct underlying a defendant's instant offense in
order to determ ne whether it is simlar to his prior offenses.
Applying that rule in this case, we find no abuse of discretion
in the conclusion that Bridges' offenses were simlar, and
hence no abuse of discretion in the sentencing court's upward
departure.

IV
The judgnment of the district court is affirned.

14 Bridges correctly points out that in United States v. Do-
naghe, 50 F.3d 608 (9th Cir. 1995), the Nnth Grcuit declined to
exam ne "the specific circunstances of this case" in concluding that
the defendant's instant crine of passport fraud was not simlar to

his prior convictions for child nolestation. 1Id. at 612. But the
governnment did not contend that the underlying facts of those
crimes were simlar; it contended only that their notives were

sim |l ar because the passport fraud was committed to escape an

i nvestigation into a new charge of child nolestation. To resolve

Bri dges' case, we need not decide whether simlarity can be based
solely on notive. Conpare Donaghe, supra, with United States v.
Dzielinski, 914 F.2d 98, 101-02 (7th Cr. 1990) (holding that instant
of fense of bank robbery was simlar to prior conviction for fraud
because robbery's notive was to repay victimof another of defen-
dant's fraudul ent schenes).
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