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Bef ore: Edwards, Chief Judge, Rogers and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Rogers.
Di ssenting opinion filed by Grcuit Judge Garl and.

Rogers, Circuit Judge: The critical issue at Talib Watson's
second trial on narcotics-rel ated charges was whet her Watson
had a connection to a | arge stash of cocai ne base and heroin
found inside a burgundy Subaru autonobile.1 Watson did not
own the Subaru, nor did any witness or fingerprint evidence
place himin the vehicle. To prove his connection to the car
the governnment relied on a key to the Subaru that the police
found on Watson when he was arrested, a Shaw s jewelry bag
contai ning nearly 100 grans of cocai ne base that the police
found in the car, and a receipt froma Shaw s store that the
police found in Watson's honme. Defense w tnesses, however,
pl aced Watson in church for part of the evening in question
and di sputed a police officer's testinony that Watson had the
car key at the tine of his arrest. Instead, defense witnesses
connected Everett Hawkins to the Subaru and the car key on
the day and evening in question. To strengthen the evidence
of Watson's connection to the Subaru, the governnent at-
tenpted to prove that the owner of the car was his girlfriend
The attenpt was funbl ed, however, when the prosecutor
asked a defense wi tness a conpound question assum ng a fact
not otherwi se in evidence, nanely that the registered owner
of the car was Watson's girlfriend, and then elimnated the
anbiguity in the witness' response by purporting to quote the
Wi tness' testinmony during closing argunment to the jury. Be-
cause credibility was hotly di sputed and the evi dence connect -

1 watson's first trial ended in a mistrial. At this second trial
he was convi cted of possessing 50 or nore granms of cocai ne base
with intent to distribute (21 U S.C. ss 841(a)(1), (b)(1)(A(iii)(1994)),
and ai ding and abetting (18 U. S.C. s 2); possession with intent to
di stribute cocai ne base within 1000 feet of a school (21 U S.C
s 860(a)), and aiding and abetting (18 U S.C. s 2); possession with
intent to distribute heroin (21 U S.C s 841(a)(1)), and aiding and
abetting (18 US.C. s 2); and assault on a police officer (D.C. Code
Ann. s 22-505(a)(1981)). He was acquitted of firearms charges.

ing Watson to the car was not wei ghty, we conclude that the
standard jury instructions that the argunents of counsel and
counsel 's questions are not evidence were insufficient to mti-
gate the substantial prejudice arising fromthe prosecutor's

m sstatement of the evidence. Accordingly, we reverse the

j udgnment of conviction and remand the case for a new trial

Between 5:30 and 6 p.m on Septenber 27, 1995, the police
recei ved an anonynous tel ephone call advising that an un-
identified person wearing a bl ack baseball cap, blue jeans,
and a blue jean jacket had been selling drugs all day near 18th
and D Streets, N E operating out of a burgundy Subaru with



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3153  Document #428390 Filed: 04/09/1999  Page 3 of 25

tenmporary Maryland tags. Around 9 p.m, five plainclothes
police officers arrived at the scene. According to three

of ficers, Watson handed a "dark object" to Theodore Ford,

who dropped the object, later determned to be a gun, into a
trash can. Wen the police attenpted to arrest Watson, two
officers testified that he dropped five ziplock bags to the
ground that contained about one gram of cocai ne base. A
third officer testified that he renoved from Watson's person a
key, a pager, and $57 in United States currency. The key
opened t he burgundy Subaru

Upon searching the Subaru, the police found in the glove
conpartnment a Shaw s jewelry bag that contained nearly 100
grans of cocai ne base, about a half gramof heroin, as well as
a gray sponge, a scale, and enpty ziplock bags. According to
the police, when Watson saw that the police had found the
jewel ry bag, he attenpted to run. The police grabbed him
Wat son hit one of the officers with a police flashlight; and
then as other officers held Watson to the ground he yelled to
the crowd for help. Gun shots erupted fromthe crowd.

VWhen the area was secure, the police transported Watson and
Ford for processing. Upon executing a search warrant of
Wat son's hone, the police found an August 8, 1995, receipt
for a purchase at a Shaw s jewelry store

WAt son' s defense was part alibi and part mstaken identifi-
cation. The president and a mnister of God' s Healing Tem
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ple both testified that Watson arrived at church for a recita
between 6 and 7 p.m, around the time the police received the
anonymous tip, and he did not |eave until 8 p.m O her
defense witnesses testified that another man had been selling
drugs out of the Subaru all day and ran, discarding various
items, when the police arrived in response to the anonynous
tip. Leonard Butler, a bystander at the scene, testified that
he saw Everett Hawkins standing in the alley near the trash
can where the gun was found, and that upon seeing the police,
Hawki ns ran down the alley discarding objects. Raynond
Thomas testified that he saw Hawkins in the area that day
wearing a jeans outfit and a hat and that Hawkins left the
area when the police arrived. Three other defense w tnesses
testified that the police initiated the brawl w th Watson
beating himwith the butt of a gun, their fists, and flashlights.

Def ense wi tnesses al so di sputed the governnment's evi dence
regardi ng the Subaru. Anthony Shank, another bystander
testified that he saw an officer renove Watson's shoe | aces
and belt, but not the Subaru key, fromhis person. Raynond
Thomas put Everett Hawkins in the Subaru on the night in
guestion. A sixteen-year-old high school student testified
that the Subaru bel onged to Hawkins, that Hawkins was in
the car on the day in question (and on other occasions), and
that the key introduced into evidence by the governnent was
t he key Hawki ns used to open the Subaru. To corroborate
his version of events, the student testified that on the after-
noon of the day in question he left his school books in the
Subaru; the governnment stipulated that the police found his
books inside the Subaru.

On appeal Watson contends that he is entitled to a new
trial on three grounds: first, the district court abused its
di scretion under Rule 403 in admtting his 1988 conviction for
drug trafficking inasmuch as possession was the only contest-
ed issue and there was anpl e other evidence to show know -
edge and intent; second, the district court plainly erred in
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all owi ng expert witness testinony in the formof mrroring
hypot heti cal s suggesti ng personal know edge of Watson's in-
tent to distribute; and third, the district court erred in
denying his notion in limne to restrict the prosecutor from
m sstating evidence during closing argunent and the prosecu-
tor's subsequent nisstatenment of the evidence during closing
argunent substantially prejudiced his right to a fair trial
Because we concl ude that Watson's third ground requires
reversal of his conviction, we limt our conments on his first
two grounds to matters that are likely to arise upon retrial

A

During closing argunment to the jury the prosecutor ms-
stated a defense witness' testinony on a critical point and did
so while purporting to quote the witness' testinony. The
unfortunate sequence of events arose when the prosecutor
cross-exam ned defense w tness Raynond Thomas about
whet her Tyra Jackson, the registered owner of the Subaru
where the drugs and contraband were found, was Watson's
girlfriend. 1In asking the question, however, the prosecutor
presented the witness with a conpound question assum ng a
key fact not in evidence--nanely, that Jackson was Watson's
girlfriend--with the result that the witness' response was
anbi guous on the critical point the prosecutor sought to
establish. Yet in closing argunment the prosecutor, purport-
ing to quote the defense witness, told the jury that Jackson
was Watson's girlfriend, thereby establishing a stronger con-
nection of Watson to the Subaru than the disputed evidence
regardi ng the Subaru key and the seven week ol d sal es
receipt fromShaw s jewelry store. Qherw se the Subaru
had been connected only to Jackson as the owner and to
Hawki ns as the user of her car. W reviewthe record to
enphasi ze both the significance of the evidence at issue and
the context in which the prosecutor's error occurred.

On cross exam nation during the defense case, the prosecu-
tor asked Raynmond Thomas about his know edge of Tyra
Jackson. The prosecutor asked, "M . Thonas, you believe
that you know Watson's girlfriend, Tyra Jackson, right?"
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Thomas replied: "l never testified | knew her or not." The
prosecutor then asked, "You believe that you may have net
her once or twice, right?" Thomas's response: "Maybe."
Thus, the witness' reference to "her" mght have been sinply
to Tyra Jackson as an individual rather than as Watson's
girlfriend; the formof the question rendered the response
anbi guous.

Prior to closing argunment, WAtson's counsel noved in
[imne to exclude fromthe prosecutor's closing argunent any
reference to Tyra Jackson being Watson's girlfriend. De-
fense counsel argued that the prosecutor's question had as-
sumed a fact not in evidence, nanely that Tyra Jackson was
Watson's girlfriend. As defense counsel recalled, sonmewhat
i naccurately, the prosecutor had asked Thomas "Have you
ever met M. Watson's girlfriend, Tyra Jackson?," and Thom
as responded "I think I have." The district court stated that
it thought that the witness had answered "Yes," and that any
anbi guity about whether she was Watson's girlfriend should
have been taken care of on redirect; the court ruled that the
wi t ness' answer placed the fact in evidence and denied the
def ense noti on.

In his initial closing argunment, the prosecutor told the jury:

We have the registration to the car, the Subaru. I[t] is
in the name of Tyra Jackson. |It's not in the nanme of
Everett Hawkins. It's in the name of Tyra Jackson.

The only evidence we have about Tyra Jackson is Thom
as's answer, one of the defense witnesses, "Do you think

you nmet Tyra Jackson?" "Well, | think I met her once
or twice. | think I've met Watson's girlfriend, Tyra
Jackson once or twice." Tyra Jackson's car, the regis-

tration to the Subaru

In rebuttal closing argunent the prosecutor reiterated the

point: "W've got the evidence from[Watson's] w tness that
he t hi nks he knows Tyra Jackson, his [Watson's] girlfriend,
and the title to the car, the registration to the car."™ After

cl osing argunents, the district court gave the standard in-
structions that counsel's questions, statenents, and argu-
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ments are not evidence. See Crimnal Jury Instructions for
the District of Colunbia, Instr. 1.07, 2.05.

Al t hough a prosecutor's statenents in closing argunent
will rarely warrant a new trial, see United States v. Young,
470 U.S. 1, 10-11 (1985), United States v. Edelin, 996 F.2d
1238, 1243 (D.C. Gir. 1993), Watson's is such a case. It is
error for counsel to make statements in closing argunent
unsupported by evidence, to msstate adnmtted evidence, or to
m squote a witness' testinmony. 1In the instant case the prose-
cutor's remarks were error to the extent that they m sstated
and m squot ed Raynond Thonas's testinony. See United
State v. Gartnon, 146 F.3d 1015, 1025 (D.C. Gr. 1998). W
do not decide whether the district court erred in denying
Watson's notion in limne, but focus solely on the prosecu-
tor's msquotation and m srepresentation of the witness' testi-
nmony during closing argunments to the jury.?2

A msstatenment of evidence is error when it anounts to a
statenment of fact to the jury not supported by proper evi-
dence introduced during trial, regardl ess of whether counsel's
remarks were deliberate or nmade in good faith. See Gart-
non, 146 F.3d at 1025; United States v. Donato, 99 F.3d 426,
432-33 (D.C. Cr. 1997); United States v. Snall, 74 F.3d
1276, 1280-81 (D.C. Gr. 1996); United States v. Perholtz, 842
F.2d 343, 360-61 (D.C. Cir. 1988); Gaither v. United States,
413 F.2d 1061, 1079-80 (D.C. Gr. 1969). The m sstatenent
constituting error is denonstrated here by conparing the
w tness' testinmony with the statenents nade by the prosecu-
tor in closing argunents. See Gartnon, 146 F.3d at 1025;
Perholtz, 842 F.2d at 360; Gaither, 413 F.2d at 1078. The
gover nment does not dispute that the prosecutor purported to

Page 7 of 25

2 A though Watson lists as an issue on appeal that the district

court erred in denying his notion in |limne, he never argues the

point in his brief. Accordingly, we decline to address his "asserted

but unanal yzed" argunent. Carducci v. Regan, 714 F.2d 171, 177

(D.C. Cr. 1983); Fed. R App. P. 28(a)(6); see also Washington
Legal dinic for the Honeless v. Barry, 107 F.3d 31, 39 (D.C. Cir.

1997).
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gquote Thomas's testinony. Yet the quote was inaccurate;
the error is apparent on the face of the record.

That Watson is entitled to a newtrial by reason of the
error is denonstrated by application of this circuit's test
designed to determ ne whet her a defendant has suffered
sufficient prejudice to warrant a newtrial. See Gartnon, 146
F.3d at 1026. The test consists of three factors:

"the cl oseness of the case, the centrality of the issue
affected by the error, and the steps taken to nitigate the
effects of the error.” W have also franmed the test for
prejudice in ternms of the severity of the prosecutor's

m sconduct, the measures adopted to cure the m scon-

duct, and the certainty of conviction absent the inproper
remar ks

Gartnon, 146 F.3d at 1026 (quoting United States v. North,

910 F.2d 843, 895, superseded in part on other grounds, 920
F.2d 940 (D.C. Gr. 1990)). This test applies regardl ess of
whet her our reviewis for harmless error or plain error.3 1d.
The court determ nes how the prosecutor’'s m sstatenents
prejudi ced Watson in light of the evidence presented, asking
not whet her evidence was sufficient to convict notwthstand-
ing the error, but rather whether the court can say that the
error did not affect the jury's verdict; if in "grave doubt," the
court cannot affirmWtson's conviction. Kotteakos v. United
States, 328 U. S. 750, 764-65 (1946), cited in Lane v. United
States, 474 U S. 438, 449 (1986); United States v. Smart, 98
F.3d 1379, 1391-92 (D.C. Gr. 1996).

3 Compare United States v. Richardson, 161 F.3d 728, 737
(D.C. Cr. 1998) (plain error review) with Donato, 99 F.3d at 432-33
(harm ess error review). Because Watson sought, by a notion in
l[imne, to prevent the prosecutor fromarguing to the jury that
Jackson was Watson's girlfriend and his notion was deni ed, any
cont enpor aneous obj ection during closing argument woul d have
been superfluous. See United States v. Mediola, 42 F.3d 259, 260
n.2 (5th Gr. 1994); United States v. WIson, 26 F.3d 142, 158-60
(D.C. Cr. 1994); United States v. Meija-A arcon, 995 F. 2d 982
985-88 (10th Gr. 1993).

Each of the relevant factors points to substantial prejudice
in Watson's case. First, the case was close, and credibility
was key. A parade of eyew tnesses for the governnent and
the defense recounted different versions of what occurred at
critical points, fromWatson's whereabouts at the tinme the tip
was received, to what he was doi ng when the police appre-
hended him to where Everett Hawkins fit into the picture,
and nost inportantly to WAatson's connection to the Subaru
Even t hough three police officers testified that Watson hand-
ed co-defendant Thomas sonething that turned out to be a
gun, the jury discredited that testi nony. See supra n. 1.
Only one officer clainmed he took the car key off Watson's
person and al t hough another officer testified that he may
have seen the key taken of f Watson, the testinony about the
key was di sputed by defense witnesses. Police testinony
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ot herw se |inking Watson to the Subaru was di sputed by

def ense w tnesses who placed Everett Hawkins in a jeans
outfit in the Subaru at relevant tinmes and otherw se connect -
ed himto the car and the key. There was no fingerprint

evi dence |inking Watson to either the key or the Subaru

Asi de from Raynond Thomas's anbi guous testinony, the
government's evidence connecting Watson to the Subaru con-
sisted of the disputed testinony that the key was recovered
from Watson's person and a Shaw s jewelry bag found in the
car that the governnment sought to link to Watson through a
seven week ol d receipt, which at best showed that he had
purchased sonething froma Shaw s store.

Second, Raynond Thomas's testinony concerned a central
issue in the case, nanmely Watson's connection to the Subaru
Al t hough the police found five ziplock bags near Watson, the
bags contained a relatively small anmount of cocai ne base, and
the drugs in those bags were of a different concentration than
the drugs recovered fromthe Subaru. Only the 100 grams of
cocai ne base, heroin, and drug paraphernalia found in the
gl ove conpartment of the Subaru permitted a reasonable
i nference of know edge and intent to distribute, see, e.g.
United States v. Stephens, 23 F.3d 553, 555-58 (D.C. Cir.
1994), and triggered hei ghtened penalties under 21 U S.C
s 841(b)(1)(A) (iii)(1994). Yet Watson was not found in the
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car, nor did any witness or fingerprint evidence place him
there. Connecting Watson to the Subaru was essential to the
government's distribution case and its evidence in that regard
was di sputed. These circunstances highlight the prejudicial
nature of the prosecutor's error

Mor eover, the prosecutor's question reflects his under-
standi ng that connecting Watson to the drugs in the Subaru
was critical to the governnent's distribution case. Yet at the
ti me he cross-exan ned Raynond Thomas, the prosecutor
had yet to establish that the owner of the Subaru was
Watson's girlfriend. The lack of clarity in Raynond Thom
as's testinmony stemmed directly fromthe prosecutor's use of
a conpound question and his assunption of a key fact not in
evi dence. The defense, of course, had no obligation to object
to the prosecutor’'s question, much I ess to perfect the govern-
ment's case by clarifying the witness' response on reexam na-
tion, but could rest satisfied with the response, which did not
produce damagi ng testinmony. |Instead, defense counsel could
properly move in limne to restrict the prosecutor's closing
argunents, thus avoiding highlighting before the jury wheth-
er Jackson was Watson's girlfriend. O course, once the
district court denied defense counsel's in |imne notion
assum ng for purposes of this appeal no error in the district
court's ruling, the prosecutor could properly use the w tness
testinmony in closing argunment to show that Jackson was
Watson's girlfriend. But the prosecutor was not thereby
relieved of the obligation to ascertain the testinony with
accuracy, much less the obligation to quote it accurately. The
inlimne notion placed the prosecutor on notice that at | east
def ense counsel thought the prosecutor had not elicited a true
adm ssion fromthe witness that he knew Tyra Jackson was
Watson's girlfriend. The prosecutor also knew that his com
pound questi on nade a cl ear response doubtful. Neverthe-
| ess, rather than sinply shrewdly characterizing or nerely
par aphrasi ng the witness' testinony, the prosecutor present-
ed an inaccurate direct quotation of Thomas's testinony to
the jury, elimnating the anbiguity on a central point. So far
as the record reveals, no effort was made, either during
argunent on the in limne notion or before closing argu-
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ments, to check the court reporter’'s notes on Raynond
Thomas' s testinony; the absence of a transcript was irrele-
vant in this regard and cannot excuse prosecutorial carel ess-
ness.

Finally, the government can point to nothing by way of
mtigation of the prejudice beyond the standard instructions
that the opening statenents and cl osi ng argunments of counse
are not evidence and that a | awyer's question is not evidence.
See Crimnal Jury Instructions for the District of Col unbia,
Instr. 1.07, 2.05. Although the aneliorative effects of jury
instructions are not to be underesti mated, see Greer v. Mller
483 U. S. 756, 766 n.8 (1987); R chardson v. Marsh, 481 U. S
200, 211 (1987), there are limts when, as here, the instruc-
tions did not address the prosecutor's error in closing argu-
ment, and the error affected a central issue. Consequently,
the instructions given could neither undo the error nor mti-
gate its prejudicial effects under these egregious circum
stances. See United States v. Teffera, 985 F.2d 1082, 1089 n.6
(D.C. Cr. 1993); see also Arizona v. Washington, 434 U. S
497, 512-13 (1978); United States v. WIllianms-Davis, 90 F.3d
490, 507 (D.C. Cr. 1996); «cf. Small, 74 F.3d at 1284.

In sum the error was not harmless. "This circuit has |ong
made cl ear that the governnment nust take care to ensure
that statenments made in opening and cl osing argunents to
the jury are supported by evidence introduced at trial."

Small, 74 F.3d at 1280. Faced with only m nimal evi dence on
a key elenent in its case--Watson's connection to the Suba-
ru--the prosecutor sought to make the critical |ink by pur-

porting to quote a defense witness to state that Tyra Jackson
the owner of the car, was Watson's girlfriend. The govern-
ment does not dispute that the prosecutor purported to quote
this testinony, nor that a check of the court reporter's notes
could have avoided the error. Moreover, the quote was
conpletely wong. Particularly where a defendant has filed

an anticipatory notion in limne, the prosecutor was alerted
to the fact that the exi stence of any evidence supporting this
al l eged rel ati onship was di sputed. The prosecutor's cl osing
argunent, then, cannot be absolved as no nore than a shrewd
characterization of testinony; it was wong and based on no
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evidence in the trial record. Moreover, the prosecutor re-
peated his msstatement: once in his initial closing argunent
by direct quotation and again on rebuttal by reference.

There can be no doubt that the error was significant, for it
went to the heart of the governnent's case on a matter with
respect to which the government had no other weighty evi-
dence. Gven the centrality of the government's nisstate-
ments to the jury and the hotly contested ot her evidence of
Wat son' s connection to the car, \Watson has denonstrated
substantial prejudice warranting a new tri al

B

I nsofar as Watson's evidentiary contentions are likely to
arise upon retrial, we offer two observations.

First, the adm ssion of Watson's 1988 drug trafficking
convi ction under Rule 403 undoubtedly presents a cl ose ques-
tion. As Watson points out, in Ad Chief v. United States,

117 S. . 644 (1997), the Suprene Court enphasized the
appropriateness of the contextual approach in considering the
probative val ue of prejudicial evidence under Rule 403. See
117 S. C&. at 652. Wiile Ad Chief reinforces the prosecutor's
right to tell the story with "descriptive richness,” id. at 653,
Wat son' s 1988 conviction seens, at best, renotely probative

of non-contested issues. Even assuming, as in United States

v. Crowder, 141 F.3d 1202, 1204-05 (D.C. Gr. 1998) (in banc),
Wat son's prior drug involvenment was of a simlar type or
conducted in a simlar place,4 its relevance to intent and
know edge is Iimted to establishing that Watson knows how

to sell drugs. Cf. United States v. Burch, 156 F.3d 1315, 1324
(D.C. Cr. 1998). The prior conviction is inadnmssible to
prove the contested i ssue, namely, possession. Yet the preju-
dicial effect of the evidence is strong because it invites the
jury to infer that Watson has a propensity for drug offenses

4 \Watson's prior conviction, seven years old at the tinme of
arrest, was for possession with intent to distribute cocai ne, not
cocai ne base, that was discovered during a police search of a
residence. Wile the residence was on the sanme bl ock as the
Subaru, there was no transaction at all.

and therefore the drugs and paraphernalia found in the

Subaru nust be his. It is this inference that Rul e 404(b)
intends to preclude, and the danger has been recogni zed by
this and other courts. See, e.g., United States v. (Dennis)
Mtchell, 49 F.3d 769, 776-77 (D.C. Cr. 1995); United State
v. (Tinmothy) Johnson, 27 F.3d 1186, 1193 (6th Cir. 1994);
United States v. (M chael) Johnson, 970 F.2d 907, 912-14
(D.C. Cr. 1992). At anewtrial, the district court can
consi der anew its Rul e 403 bal anci ng, considering as well
whether a limting instruction like those in the prior trials,
di stingui shing between "act"” and "intent,"” is sufficient to
overconme the prejudicial effect of the prior conviction. See
Crowder, 141 F.3d at 1210.

Second, there is no basis in the record before the court on
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which to conclude that there was error, much less plain error
by the district court in admtting the expert's testinony
because, contrary to Watson's contention, there were no
proscribed "mrroring hypotheticals" that in tandemw th the
formof the prosecutor’'s questions and the expert's responses
i nperm ssi bly gave an opi nion on Watson's state of m nd

See, e.g., United States v. Smart, 98 F.3d 1379, 1385-89 (D.C.
Cr. 1996); United States v. Boyd, 55 F.3d 667, 670-72 (D.C
Cr. 1995); United States v. (Keith) Mtchell, 996 F.2d 419
421-22 (D.C. Gir. 1993). |If sonme questions may have cone
close to the line of questioning that the court has found

obj ectionable, see, e g., Boyd, 55 F.3d 667, expert testinony
regardi ng the nodus operandi of drug dealers, even if elicited
through mrroring hypotheticals, does not violate Federa

Rul e of Evidence 704(b).5 See United States v. Tons, 136 F.3d
176, 184-86 (D.C. Cir. 1998). Rather, what is proscribed is

5 Federal Rule of Evidence 704 provides that "testinony in the
formof an opinion or inference otherw se adm ssible is not objec-
tionabl e because it enbraces an ultimate i ssue to be decided by the
trier of fact," see Fed R Evid. 704(a), except "[n]o expert w tness
testifying with respect to the mental state or condition of a defen-
dant in a crimnal case may state an opinion or inference as to
whet her the defendant did or did not have the nental state or
condition constituting an elenment of the crime charged,” see Fed. R
Evid. 704(b).
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guestioni ng that produces responses suggesting some speci al
know edge of the defendant's nmental processes. See Tons,

136 F.3d at 185. Exanmples of what is proscribed include

expert testinony that the hypothetical person's conduct "nmet
the el ements" of the charged offense, Smart, 98 F.3d at 1385,
that the hypothetical individual's possession was "consi stent
with intent to distribute,” Boyd, 55 F.3d at 672, and that the
hypot heti cal person's intent "was intent to distribute,” Mtch-
ell, 996 F.2d at 422. Here, by contrast, the prosecutor asked
t he expert about drug trafficking generally in the District of
Col unbia. He al so asked how many "dosage units" would be
contai ned in 100 granms of cocaine base, to which the witness
responded "700," and concluded that "[n]y experience easily
tells ne that if any one individual possesses what's equival ent
to 700 bags of crack cocaine [sic] is in the business of making
nmoney selling drugs in the streets of Washington, D.C or

what ever."” Al though the prosecutor did ask the expert

whet her he was famliar with the case, risking that the jury
mght be led to think that the expert had first-hand infornma-
tion about Watson, this reference did not indicate any faml -
iarity with Watson's nmental processes. See United States v.

Li psconb, 14 F.3d 1236, 1242-43 (7th Cr. 1994).

Accordingly, we reverse the judgnent of conviction and
remand the case for a newtrial
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Garland, Grcuit Judge, dissenting:

In the vast majority of crimnal cases tried in this circuit,
transcripts of witness testinony are not available at the tine
of closing argunments. This nmeans that prosecutors and
def ense counsel nust rely on their recollections in making
t hose argunents, and that judges must rely on theirs in
ruling on objections. Innocent m stakes of recollection are
i nevitabl e and hardly uncommon. For protection from preju-

di ce, our adversary systemrelies on the opportunity each side
has to challenge the other's m sstatenments before the jury,

and upon the court's standard adnmonition that it is the jury's
recol l ection that controls. 1In the end, the jury's nenory of
what a witness actually said provides the corrective for errors
made by the parties.

In light of this reality, it is not surprising that although "it
is error for a prosecutor to mscharacterize evidence in a
summation[,] [i]t is also clear ... that an error in a prosecu-
tor's summation will only rarely warrant reversal of a convic-
tion." United States v. Donato, 99 F.3d 426, 432 (D.C. Cir.
1996); see also United States v. Edelin, 996 F.2d 1238, 1243
(D.C. Cr. 1993) ("[We have generally been 'chary of revers-
ing convictions solely on the grounds of a misstatenment in a
closing argunent.' ") (citation omtted). Indeed, it is so rare
that nmy coll eagues are unable to cite a single case in which
we have reversed a conviction solely for a prosecutor's m s-
quotation of testinmony that the jury itself heard.

It is "the law of this circuit that, even where challenges to a
prosecutor's closing argument have been preserved through
timely objection, we will reverse a conviction and require a
new trial only if we deternmine that the defendant has suffered
'substantial prejudice." " United States v. Childress, 58 F.3d
693, 715 (D.C. Cr. 1995) (quoting United States v. North, 910
F.2d 843, 897-98 (D.C. Cr. 1990)). W have "franed the test
for prejudice in terms of the severity of the prosecutor's
m sconduct, the nmeasures adopted to cure the m sconduct,
and the certainty of conviction absent the inproper renmarks."
Id. at 715; see also United States v. Gartnon, 146 F.3d 1015,
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1026 (D.C. Cir. 1998) (noting variety of simlar fornulations).
It is only in the nost egregious of cases that we will consider
reversal, see North, 910 F.2d at 897 n. 33, and an exam nation
of the applicable factors makes clear that this is not such a
case.

A

As the court recognizes, the first step in determ ning the
severity of a prosecutor's misstatenent is to conpare it with
the witness' actual testinmony. A misstatenent is error, but
only "to the extent that [it] overstate[s]" the testinony.
Gartnon, 146 F.3d at 1025 (quoting United States v. Per-
holtz, 842 F.2d 343, 360 (D.C. Cir. 1988)). In this case there
clearly was an overstatenent, but the difference between the
wi tness' testinony and the prosecutor's characterization is
not as substantial as the court's opinion suggests.

The problemin this case began with a classic error in trial

techni que. See Thomas A. Mauet, Fundamental s of Tri al

Techni ques 385 (1980). The prosecutor asked what was in
essence a conpound question: "M. Thomas, you believe that

you know Watson's girlfriend, Tyra Jackson, right?" 1In so

doi ng, he effectively asked both whether the w tness knew

Ms. Jackson, and whether the w tness knew her to be the
defendant's girlfriend. At that point, the equally-classic "ob-
jection as to form' would have been in order. Defense

counsel , however, did not nake it. Instead, the cross-

exam nati on unfol ded as foll ows:

Prosecutor: M. Thomas, you believe that you know
Watson's girlfriend, Tyra Jackson, right?

Thonas: | never testified | knew her or not.

Prosecutor: You believe that you may have nmet her
once or twice, right?

Thomas: Maybe.

Page 16 of 25
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The court may be correct in stating that the defense had no
obligation to object to the prosecutor's question. But ny
col | eagues are wong in suggesting that the defense could
"rest satisfied" with the witness' response because it "did not
produce damaging testinony." Op. at 10. 1In fact it did. As
the court notes, the conpound question yielded an ambi guous
response--the cl assic consequence of asking such a question
But anbiguity is not the sane as the absence of evidence. A
reasonabl e jury could have concl uded that Thomas woul d
have di sputed the inplication that Jackson was Watson's
girlfriend if it were untrue or if he did not knowit to be
true--particularly since he had already exhibited a wlling-
ness to resist the prosecutor’'s assunptions. See 5/1/96 Tr. at
50. ("l never testified I knew her or not."). Accordingly, a
reasonable jury could well have interpreted Thomas' answers
as assent to the inplied question--do you know Tyra Jackson
to be Watson's girlfriend? Although the defendant did not
have to risk "perfect[ing] the governnment's case by clarifying
the witness' response,” Op. at 10, by not doing so he accepted
the risk that the jury would reasonably read the anbiguity
against him1l

It is true that when the prosecutor recounted the exchange
in closing argunent, he erred by "elimnating the anbiguity”
in Thomas' testinmony. Op. at 10. The prosecutor told the
jury that Thomas had said: "I think |I've nmet Watson's
girlfriend, Tyra Jackson once or twice." This was a stronger
version of the witness' testinony and hence was error. But
since it was an inference that a reasonable jury could have
derived on its own, the nmeasure of the difference is one of
degree. The prosecutor did no nore than make express what
a juror could reasonably have found inplicit in the wtness
answers. This was error, but not egregious error

Nor was the prosecutor's msstatenent an intentional one.
Recal ling the precise contours of a witness' testinmony is a

1 On the other hand, as the district court pointed out, if Jackson
were not defendant's girlfriend or if Thomas did not know, defense
counsel could easily have covered the point during his redirect
exam nati on of Thomas. See 5/2/96 Tr. at 24.

difficult task in the best of circunstances, nmade all the nore
difficult here by the wi tness' anbi guous answer to the prose-
cutor's compound question. Wen defense counsel nade his
motion in |imne concerning the statement, he did so orally,

wi t hout notice, and without obtaining a transcript to support
his motion. 1In the absence of that transcript, all of the
participants were forced to rely on their recollections--and al
of those recollections were erroneous to sone degree. See

Revi sed Appendi x ("App.") 161. Al though the prosecutor’'s
menory was worse than that of defense counsel, it did not

vary significantly fromthat of the judge.2 Thus, it can hardly
be said that the defense's uncorroborated all egation put the
prosecutor on notice that he had not obtained the adm ssion

he t hought he had.
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Finally, in neasuring the severity of the prosecutor's error
it is also inportant to note that it involved just one sentence
in each of the prosecutor's two closing argunents.3 Those
argunents spanned nore than twenty pages of transcript.

As we have said many tines before, such isolated m sstate-
ments rarely anmount to severe msconduct. See, e.g., Gart-
non, 146 F.3d at 1026; North, 910 F.2d at 897; Perholtz, 842
F.2d at 361.

The next factor to consider in nmeasuring the substantiality
of prejudice is whether nmeasures were available to mtigate
its inpact. The error at issue here was the inaccurate
recitation of testinony that the jury itself heard. Hence, if

2 In response to defense counsel's contention that "there's no
evi dence that Tyra Jackson was the girlfriend,” the court respond-
ed: "I thought the witness answered 'yes.' " 5/2/96 Tr. at 23.

3 Indeed, while the sentence in the initial closing argunent was
erroneous because the prosecutor presented it as if it were a direct
guotation of the witness' testinony, the sentence enployed in the
rebuttal appears nore as characterization than quotation, and hence
may not have been error at all. See Donato, 99 F.3d at 432
(holding that "fair, if disputed, characterization" of testinony does
not constitute error).

the jury relied on its own recollection, rather than on that of
t he prosecutor, the error would be wi thout effect. The judge
gave two separate instructions designed to ensure precisely
that result:

If any reference by the court or the attorneys to
evi dence does not coincide with your own recoll ection of
the evidence, it is your recollection which should control
during your deliberations.

The statenents and argunments of the |awyers are not
evidence. They are only intended to assist you in under-
standi ng t he evi dence.

The court al so gave an additional instruction ained directly at
t he kind of probl em engendered by a conpound question

Sonetimes a | awer's question suggests that sone-
thing is a fact. Wether or not sonething is a fact
depends on the witness's answer, not the | awer's ques-
tion. A lawer's question is not evidence.

Both the Suprenme Court and this court have repeatedly
hel d such instructions sufficient to mtigate prejudice caused
by prosecutors' msstatements in closing argunents.4 More-

4 See, e.g., Zafiro v. United States, 506 U S. 534, 541 (1993)
("[T]he District Court adnoni shed the jury that opening and cl osi ng
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argunents are not evidence.... These instructions sufficed to

cure any possibility of prejudice."); Gartnon, 146 F.3d at 1026
("[T] he judge gave the standard limting instruction that |awers
argunents are not evidence and that the jury's recollection of the
evi dence controls. W have repeatedly said this kind of instruction
can mtigate the inpact of erroneous jury argunent."); North, 910
F.2d at 897 ("Qur unwillingness to reverse a conviction has been
particul arly pronounced when the trial judge issues curative in-

structions.... Here [the judge] ... explicitly rem nded the jurors
that 'the statements, opinion and argunments of counsel are not
evidence'.... [and that] the jurors' 'recollection alone' is control-
ling as to '"all aspects of the evidence.' The District Judge could not

have nore directly communicated to the jury the limted evidentiary
val ue of closing argunents.”).

over, it bears enphasizing that this is not a case in which the
prosecut or asserted know edge of evidence neither seen nor
heard by the jury, nor subject to cross-exam nation by the
defense.5 1In such a case, it mght be argued that an instruc-
tion that the jury's recollection controls is of questionable
val ue since the jury has no recollection on which to rely.
Here, by contrast, the dispute was sol ely about evidence the
jury did hear, and as long as the jury followed the court's
instructions the prosecutor's error would be mtigated. See
Ri chardson v. Marsh, 481 U. S. 200, 211 (1987) ("[J]uries are
presuned to follow their instructions.").

W al so cannot ignore defense counsel's failure to use his
closing argunent to tell the jury that the prosecutor had
m sstated the evidence. Pointing out such a m sstatenent
can have a powerful, even devastating effect on an opponent's
case. Had defense counsel used his closing argunent in that
fashi on, we doubtl ess would have found it sufficient to mti-
gate the inpact of the msstatement. See, e.g., United States
v. WIllians-Davis, 90 F.3d 490, 507-08 (D.C. Cir. 1996)
(hol di ng that although government's openi ng statenent
bl aned defendants for two nurders as to which it never
i ntroduced evi dence, defense counsel was able "to use the
variance between the governnment's opening and its proof to
sow doubt of the prosecution anpobng the jurors”); North, 910
F.2d at 895; Cross v. United States, 353 F.2d 454, 455 (D.C
Cr. 1965). The defense's failure to take advantage of this
curative opportunity cannot put it in a better position than if
it had--at |east not without creating a powerful incentive to
I et msstatenents pass wi thout comrent in the hope of
obtaining a second bite at the apple if the jury's verdict
shoul d be unfavorabl e.

5 United States v. Teffera, 985 F.2d 1082 (D.C. Cir. 1993), cited
by the court, is an exanple of such a case. There, we reversed a
convi ction because the evidence was insufficient to convict. See 985
F.2d at 1089. W indicated in dicta, however, that we would also
have reversed based on the prosecutor's repeated references in
cl osing argunent to all eged "eye contact” between the two co-
def endant s- - whi ch we characterized as "phantom evi dence" t hat
was not "adduced at trial." 1d. at 1089 n.6.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3153  Document #428390 Filed: 04/09/1999  Page 20 of 25



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3153  Document #428390 Filed: 04/09/1999  Page 21 of 25

C

Finally, we nust consider the weight of the governnment's
evi dence. As ny coll eagues correctly note, the governnent's
case agai nst Watson cannot be characterized as overwhel m
ing. But the evidence against the defendant was certainly
"weighty,"” and that is sufficient to uphold his conviction in
light of the other factors di scussed above. See Brecht v.
Abr ahanmson, 507 U.S. 619, 639 (1993) (holding Kotteakos
harm ess error standard satisfied where "evidence of guilt
was, if not overwhelmng, certainly weighty"); Childress, 58
F.3d at 716 (indicating that the various factors nust be
wei ghed agai nst each other in determ ning whet her prosecu-
torial remarks caused substantial prejudice). The evidence
tying Watson to $14,000 worth of crack cocai ne was as
fol | ows.

First, a search of Watson's person produced a key to a car
that was parked fifteen feet fromthe spot at which Watson
was arrested. Although the court describes the searching
officer's testinmony as "disputed,” Op. at 4, that description is
overstated. Only one defense wi tness, Anthony Shank, testi-
fied about the search of Watson, and he nerely said that "the
only thing I saw themrenove from himwas his shoe strings
and belt."” App. 152. Shank did not affirmatively testify that
there was no key; he was not even asked whether he saw a
key. Nor is Shank's testinpny inconsistent with the officer
finding the key when Shank was not |ooking; there was no
testinmony that anyone saw the officer find the key el sewhere.
I ndeed, al though the court may regard Shank's testinony as
a powerful attack on the officer's credibility, apparently de-
fense counsel did not appraise it the sane way: he did not
even mention Shank's testinmony in his closing argunment.6

6 A second defense wi tness, a high school student, testified that
the key the governnment introduced into evidence "look[ed] |ike" a
key he saw in the possession of a different individual (Everett
Hawki ns) five hours earlier on the day of Watson's arrest. See
App. 131. Like Shank's, that testinony was not inconsistent with
WAt son havi ng the key when he was arrested.

Second, inside the car's glove conpartnent the police found
| arge rocks of crack cocaine wapped in a Shaw s Jewelry
bag. The officers testified that when Watson saw t hey had
found the bag, he began struggling violently to escape. In-
side the Shaw s bag, along with the crack, were five black
zi pl ock bags matching five other bags that fell from Watson's
hand when he was arrested. See 4/25/96 Tr. at 19-20, 224.7
And i nside Watson's house was a recei pt for a purchase at
Shaw s Jewel ry just seven weeks before--a purchase nade
using the sane alias Watson gave police when he was arrest-
ed on the instant charge. It would be surprising if the jury
regarded that purchase as nothing nore than an unfortunate
coi nci dence

Third, the district court properly adm tted, under Federa
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Rul es of Crimnal Procedure 403 and 404(b), evidence that

WAt son previously had been convicted of conmtting the

same crime--possession with intent to distribute cocaine--on
the sane city block. See 4/26/96 Tr. at 13-14. Although this
cannot al one prove that WAtson possessed the drugs on the

i nstant occasion, it can be used to prove he intended to
distribute the cocaine in the Shaw s bag, and "may be a 'brick

The court al so suggests that the jury disbelieved the police
W t nesses, because it acquitted Watson of a firearns charge despite
their testinony that they thought they saw Watson pass a gun to a
codefendant. By the sanme logic, we could say that the jury

di sbel i eved Shank, because it found defendant guilty of assaulting a
police officer despite Shank's testinony that the assault was actual -
|y perpetrated by the police. 1In fact, the better viewis sinply that
propounded by the Suprene Court in United States v. VWatts: "[I]t

is inmpossible to know why a jury found a defendant not guilty on a
certain charge. An acquittal is not a finding of any fact....
Wt hout specific jury findings, no one can logically or realistically
draw any factual finding inferences."” 117 S. C. 633, 637 (1997).

7 The court notes that the drugs in the latter five bags were of
a different concentration than the drugs recovered fromthe car
That difference was quite small (39%vs. 42%, and not at al
i nconsistent with all of the crack cocaine comng fromthe sane
batch. See United States v. Robinson, 59 F.3d 1318, 1320 (D.C. Gir.
1995) (citing testinony of DEA chem st).

in the wall of evidence' proving possession.” United States v.
Crowder, 141 F.3d 1202, 1208 n.5 (D.C. Cr. 1998) (en banc).

My col | eagues suggest that upon retrial, the district court
may wi sh to reconsider the admssibility of Watson's prior
conviction. Although the district court is certainly free to
reconsider anything it likes, there is no reason to reconsider
its decision to admit this prior crines evidence. W have
repeat edly uphel d the adm ssion of such evidence in simlar
ci rcunst ances, 8 and the reason the court gives for regarding
adm ssibility as a close question in this case i s unpersuasive.

The court suggests that the evidence of Watson's prior
crime can go only to prove "non-contested issues.”™ . at 12.
The court apparently adopts defendant's argunment that the
el enment of intent was uncontested in this case, because his
def ense was mi staken identification rather than the absence
of an intent to distribute cocaine.9 But that is precisely the
argunent we rejected, en banc, in Crowder, where we held
prior crimes evidence rel evant notw t hstandi ng a def ense of
m st aken identification and notw t hstandi ng defendant's offer
to stipulate that whoever did possess the drugs in question
had the necessary intent. See Crowder, 141 F.3d at 1206; see

8 See, e.g., United States v. Burch, 156 F.3d 1315, 1324 (D.C
Cr. 1998); United States v. Mtchell, 49 F.3d 769, 776 (D.C. Gr.
1995); United States v. Johnson, 40 F.3d 436, 441 n.3 (D.C. Cr.
1994). The court notes that Watson's prior conviction was for
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possession with intent to distribute cocaine rather than cocai ne

base, and that it occurred seven years before his arrest in this case.
Nei t her circunstance bars adm ssion of Watson's prior conviction.

See, e.g., United States v. Tonberlin, 130 F.3d 1318, 1319-21 (8th
Cr. 1997); United States v. Hernandez, 84 F.3d 931, 935 (7th Gir.
1996); United States v. Broussard, 80 F.3d 1025, 1040 (5th Cir.
1996); Mtchell, 49 F.3d at 775-77.

9 | assune that the court is not arguing that the prior crimes
evi dence here is "renotely probative" nerely because it is inadms-
sible to prove the issue of possession directly, since prior crimes
evi dence i s never adnmissible for that purpose. See Fed. R Crim P
404(b) .
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al so Estelle v. MQuire, 502 U. S. 62, 69-70 (1991) ("[T]he
prosecution's burden to prove every elenent of the crine is
not relieved by a defendant's tactical decision not to contest
an essential elenment of the offense.... [The prosecution is
not required] to refrain fromintroduci ng rel evant evi dence
simply because the defense chooses not to contest the
point.").

In short, the district court properly admtted the evidence
of Watson's prior drug crime to prove Watson's intent with
respect to the cocaine at issue in this case. Moreover, as we
noted in Crowder, "[p]roof of an individual's intent to commt
an act may itself serve as proof that the individual commtted
the act," and hence "ot her-offense evidence of intent would
have probative value not just on the intent elenment, but also
on the possession elenent of the offense.” 141 F.3d at 1208.
VWhen this is taken together with the other evidence connect -
ing Watson to the bag of crack cocaine, the governnment's
evidence is sufficiently weighty to bar a concl usion that
WAt son was substantially prejudiced by the linmted (and
mtigated) error the prosecutor committed in closing argu-
nment .

D

It may well be that in the not-too-distant future even
routine crimnal trials will have the benefit of real-tine
transcripts of witness testinmony. See Toni Locy, Law Meets
Technol ogy in Courtroom No. 9, Wash. Post, Aug. 21, 1997, at
J1. \When that day cones, disputes over testinony will be
resol ved by reference to transcripts rather than nenories.

In the nmeantine, however, it is inevitable that trial |awers
will suffer frominnocent m srecollections. W have al ways
relied on the self-corrective nature of the adversary system
conbined with instructions fromthe court, to police all but
t he nost egregious of these kinds of errors. Because | am
unabl e to conclude that the defendant suffered substanti al
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prejudi ce as a consequence of the error that occurred in this
case, | respectfully dissent fromthe reversal of his conviction.
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