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Stephen R Martin, |1, Special Assistant U S. Attorney,
argued the cause for appellee. Wth himon the brief were
Wlm A Lewis, US Attorney, and R Craig Law ence,
Assistant U S. Attorney.

Before: Wald, WIlians, and Tatel, G rcuit Judges.
pinion for the Court by GCrcuit Judge Tatel

Tatel, Circuit Judge: A pro se Title VII plaintiff seeks
review of a district court's denial of his notion for appoint-
ment of counsel pursuant to 42 U S.C. s 2000e-5(f) (1) (1994).
Because this non-final order does not qualify as a collatera
order within the neaning of Cohen v. Beneficial Industrial
Loan Corp., 337 U.S. 541 (1949), we lack jurisdiction to hear
thi s appeal

An attorney, appellant Ivan Ficken worked in various
capacities for the Small Business Admi nistration. Ficken
clains that after he provided statenents to an SBA Equa
Enpl oynment Qpportunity investigator in support of a co-
wor ker's discrimnation case and filed an age discrimnation
claimof his own, the SBA retaliated against him eventually
term nating himfromthe agency.

Havi ng exhausted his adm nistrative renmedi es, Ficken filed
a Title VII suit against the SBA and noved to proceed in
forma pauperis. He also noved for appointnment of counse
under section 2000e-5(f) (1), which states that "[u]pon applica-
tion by the conplainant and in such circunstances as the
court may deem just, the court may appoint an attorney for
such complainant.” 42 U.S.C. s 2000e-5(f)(1). Al though the
district court granted Ficken |IFP status, it denied appoint-
ment of counsel, applying the test set forth in Poindexter v.
FBI, 737 F.2d 1173 (D.C. Gr. 1984), which directs district
courts to consider "(1) the ability of the plaintiff to afford an
attorney; (2) the nerits of the plaintiff's case; (3) the efforts

of the plaintiff to secure counsel; and (4) the capacity of the
plaintiff to present the case adequately w thout aid of coun-
sel," id. at 1185. Acknow edgi ng that Ficken "may well not

be able to afford an attorney,"” and | acked experience with
Title VIl matters, the court concluded that it could not
"justify squandering its limted resources of attorneys willing
to take pro bono appointnents."

Fi cken noved for reconsideration, which a different district
court, also applying the Poi ndexter factors, denied. The
court explained that Ficken's abilities as an attorney wei ghed
heavi | y agai nst appoi nting counsel, and that "[t]o date, [Fick-
en] has ably presented his case to the Court.” The district
court also noted that "[a]t this early stage of the litigation
t he pl eadings do not permt the Court to find that the nerits
of [Ficken's] case are so conpelling that appointnent of
counsel is necessary to ensure the vindication of inportant
federal civil rights.”
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Wthout waiting for any further proceedings in the district
court, Ficken appealed. W appointed am cus curiae on his
behal f.

This court has jurisdiction of appeals only from"fina
decisions of the district courts,” 28 U S.C. s 1291 (1994)--
decisions that "end[ ] the litigation on the nmerits and | eave[ ]
nothing for the court to do but execute the judgnent."

Catlin v. United States, 324 U. S. 229, 233 (1945). This
jurisdictional limtation, however, is not absolute. In Cohen
v. Beneficial Industrial Loan Corp., the Supreme Court

recogni zed a "small class" of decisions that "finally determ ne
clains of right separable from and collateral to, rights assert-
ed in the action, too inportant to be denied review and too

i ndependent of the cause itself to require that appellate

consi deration be deferred until the whole case is adjudicated.™
Cohen, 337 U.S. at 546. In order to qualify for imediate
appeal under Cohen's collateral order doctrine, a district

court order nust neet three requirenents: "conclusively
determ ne the disputed question, resolve an inportant issue
completely separate fromthe nerits of the action, and be

ef fectively unrevi ewabl e on appeal froma final judgment."
Coopers & Lybrand v. Livesay, 437 U S. 463, 468 (1978); see,
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e.g., United States v. Durenberger, 48 F.3d 1239, 1241-42
(D.C. Cr. 1995) (citing standard).

This court has never deci ded whet her orders denying ap-
poi nt ment of counsel under section 2000e-5(f)(1) qualify as
appeal abl e collateral orders. The question has divided our
sister circuits. The Third, Fifth, Eighth, and Ninth Crcuits
allow interlocutory appeal of such orders. See Spanos v.

Penn Cent. Transp. Co., 470 F.2d 806, 807 n.3 (3d Cr. 1972);
Caston v. Sears, Roebuck & Co., 556 F.2d 1305, 1308 (5th Cr.
1977); Slaughter v. Cty of Maplewod, 731 F.2d 587, 588-89
(8th Cir. 1984); Bradshaw v. Zool ogical Soc'y, 662 F.2d 1301,
1305-18 (9th Cir. 1981). The Sixth, Seventh, and El eventh
Circuits read the Cohen/ Coopers & Lybrand factors to reach

t he opposite conclusion. See Henry v. Cty of Detroit Man-
power Dept., 763 F.2d 757, 761-64 (6th Cr. 1985) (en banc);
Randl e v. Victor Welding Supply Co., 664 F.2d 1064, 1065-67
(7th Cr. 1981) (per curianm; Hodges v. Department of Cor-
rections, 895 F.2d 1360, 1361-62 (11th Cir. 1990) (per curian).
Crcuits al so disagree about the closely rel ated question of
the i medi ate appeal ability of orders denyi ng appoi nt nent of
counsel under the general civil appointnment statute, 28

US CA s 1915(e) (1) (West Supp. 1998) ("The court may
request an attorney to represent any person unable to afford
counsel ."), although a heavy majority find no appellate juris-
diction. See Marler v. Adonis Health Prods., 997 F.2d 1141,
1142 (5th Cr. 1993) (citing cases).

Reviewi ng this extensive debate, we join those circuits that
hol d that orders denying appoi ntment of counsel under sec-
tion 2000e-5(f) (1) fall outside Cohen's collateral order doc-
trine. Mbst inportant, because the Poindexter factors as
applied to a particular case often change as litigation prog-
resses, denials of notions for appointnment of counsel rarely,
as a practical matter, "conclusively determ ne the disputed
question.” Coopers & Lybrand, 437 U S. at 468. Consider,
for example, a plaintiff's "capacity ... to present the case
adequately without aid of counsel." Poindexter, 737 F.2d at
1185. Plaintiffs who file perfectly adequate conpl ai nts and
respond well to motions to dismiss mght be entirely unable
to handl e di scovery or respond to notions for sunmary
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judgment. Even pro se plaintiffs with sufficient skills to
survive summary judgnment are unlikely to be able to try a
case.

The ot her Poi ndexter factors can |ikew se change during
litigation. Wth respect to the nerits of the plaintiff's case
(Poi ndexter's second factor), or at least the district court's
perception of the nerits, conplaints that appear weak could
strengthen as di scovery progresses or plaintiffs respond to
di spositive notions. Plaintiffs who have adequate financi al
resources (Poindexter's first factor) to hire counsel for rela-
tively sinple cases mght be unable to hire nore experienced
counsel should a case bl ossomin conplexity later in the
litigation. Plaintiffs making no efforts to secure counse
(Poi ndexter's third factor) before filing the conpl aint m ght
begin contacting |l awers or referral organizations in response
to dispositive notions or as trial nears.

Because of the evolutionary nature of the Poindexter fac-
tors, district judges often re-evaluate the need for appointed
counsel at various stages of the proceedings. Al though a
court may well appoint counsel at the outset of a case, it
m ght al so deci de to postpone the decision--for exanple, until
after resolution of dispositive notions--in order to give itself
both nore tine and information to evaluate the plaintiff's
capabilities and the nerits of the case. Here, for exanple,
the district court enphasized that its decision rested on its
assessnment "at this point in the litigation," evaluating the
merits only "[a]t this early stage" and Ficken's capabilities
"[t]o date.” District judges may al so believe that given sone
additional time, pro se plaintiffs m ght obtain counsel on their
own. As the Eleventh G rcuit observed in holding orders
denyi ng appoi nt ment of counsel unreviewable until the close
of litigation, such orders "usually indicate[ ] 'nothing nore
than that the district court is not conpletely confident of the

propriety of [court appointed counsel] at that tine." " Holt v.

Ford, 862 F.2d 850, 852 (11th G r. 1989) (en banc) (quotlng
Qul f stream Aerospace Corp. v. Mayacamas Corp., 485 U. S

271, 278 (1988)); see also Mller v. Sinmmons, 814 F.2d 962,
965 (4th Gr. 1987) ("[Sluch [a] prelimnary order does not
forecl ose future consideration by the trial court of the appro-
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pri ateness of appoi ntnment of counsel as facts and circum
stances dictate.").

O her factors contribute to the tentative nature of orders
denyi ng appoi nt ment of counsel. Because district judges are
reluctant to "squander[ ] [their] limted resources of attorneys
willing to take pro bono appointnments,"” they often postpone
t he appoi ntnent decision until after dispositive notions as a
means of weeding out frivolous or unneritorious cases. The
timng of the appointnment may also reflect the district court's
assessnent of the adequacy of the record for purposes of its
own deci sionmaking. A district court that initially denies a
noti on to appoi nt counsel because it feels confortable resol v-
ing a notion to dismss on the basis of a record produced by a
pro se plaintiff may | ater appoint counsel to ensure the
devel opnent of a record adequate for summary judgnment or
trial

Al t hough our conclusion that orders denyi ng appoi nt ment
of counsel under section 2000e-5(f)(1) fail Cohen's first test
requires dismssal of this appeal, see Digital Equip. Corp. v.
Desktop Direct, Inc., 511 U S. 863, 868-69 (1994) (finding
order not i medi ately appeal abl e because not all Cohen
factors net); Firestone Tire & Rubber Co. v. Risjord, 449
U S. 368, 376 (1981) (sane); see also D & H Marketers, Inc.
v. Freedom Q| & Gas, Inc., 744 F.2d 1443, 1446 (10th Gir.
1984) (noting that orders nmust neet all prongs of the Cohen
test in order to be i mediately appeal able), we al so doubt
whet her such orders nmeet Cohen's third requirenent--that
the order in question be "effectively"” unrevi ewabl e on appea
at the conclusion of litigation, Coopers & Lybrand, 437 U S. at
468. To be sure, "[a] pro se litigant denied appoi nted counse
is subject to numerous errors, many of which cannot be cured
post hoc, and seens far nore likely to abandon the case
entirely or accept a deficient settlenent.” Br. of Amcus at
15. The Suprene Court, however, has recognized that such
problens flow inevitably fromthe general rule prohibiting
interlocutory appeals. As the Court said in rejecting i medi-
ate appeal of an order vacating a dism ssal based on a
settl enent agreenent:
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Afully litigated case can no nore be untried than the

| aw s proverbial bell can be unrung, and al nost every
pretrial or trial order mght be called "effectively unre-
viewabl e” in the sense that relief fromerror can never
extend to rewiting history. Thus, erroneous evidentiary
rulings, grants or denials of attorney disqualification and
restrictions on the rights of intervening parties may
burden litigants in ways that are only inperfectly repara-
ble by appellate reversal of a final district court judg-
ment, and other errors, real enough, will not seemseri-
ous enough to warrant reversal at all, when revi ened

after a long trial on the merits. |In still other cases, an
erroneous district court decision will, as a practical mat-
ter, sound the "death knell" for many plaintiffs' clains
that m ght have gone forward if pronpt error correction

had been an option. But if inmmedi ate appellate review
were avail able every such tinme, Congress's final decision
rule would end up a pretty puny one...

Digital Equip. Corp., 511 U S. at 872 (citations omtted).
Orders denyi ng appoi ntnent of counsel present Title VI
plaintiffs with simlar problenms: they may "burden [them in
ways that are only inperfectly reparable by appellate rever-

sal of a final district court judgnent," id.; and such orders
may "not seem serious enough to warrant reversal at all
when reviewed after a long trial on the nerits,” id. But as

our decision in Poindexter denonstrates, denial of interlocu-
tory appeal does not " 'render inpossible any revi ew whatso-
ever.' " Firestone, 449 U S. at 376 (quoting United States v.
Ryan, 402 U.S. 530, 533 (1971)); see also Wlborn v. Escal -
deron, 789 F.2d 1328, 1330-31 (9th Gr. 1986) (on appeal after
grant of summary judgnment, court found no abuse of discre-

tion in denial of appointment of counsel earlier in litigation);
cf. Flanagan v. United States, 465 U S. 259, 268 (1984)

(noting that "post-conviction review [of a disqualification or-
der] is concededly effective to the extent that petitioners
asserted right is like the Sixth Armendnent rights viol ated
when a trial court denies appointnment altogether”).

It is also true that orders denying appoi ntiment of counse
may, as Digital Equipment put it, "sound the 'death knell' for
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many plaintiffs' clainms that m ght have gone forward if

prompt error correction had been an option." Digital Equip.
Corp., 511 U. S. at 872. But whether some pro se plaintiffs--

i ndeed, even this plaintiff--mght choose not to pursue their
cases without appointed counsel is not the controlling ques-
tion under Cohen. As the Suprene Court nade clear in

Di gital Equi pnent, whether an order qualifies as a collatera
order under Cohen "is to be determned for the entire catego-
ry to which a claimbelongs, without regard to the chance that
the litigation at hand m ght be speeded, or a 'particular
injustic[e]' averted by a pronpt appellate court decision.” 1d.
at 867 (quoting Van Cauwenberghe v. Biard, 486 U S 517,

529 (1988)) (citation omtted). The Court's decision in Rob-
erts v. United States District Court, 339 U S. 844 (1950) (per
curiam, on which amicus relies, illustrates just this point. In
Roberts, the Court held that orders denying in forma pauper-

is status are inmedi ately appeal able. Id. at 845. Unlike
orders denying |IFP status, which effectively close the court-
house door to indigents, orders denying appoi ntment of coun-

sel do not prevent pro se plaintiffs fromproceeding. While
some pro se Title VII plaintiffs deni ed appoi nted counsel may
abandon their clainms for |ack of assistance, orders denying
appoi nt mrent of counsel present no absolute bar to proceedi ng.
Many pro se plaintiffs respond to dispositive notions, and

some even successfully litigate at trial and on appeal. See,
e.g., Barbour v. Merrill, 48 F.3d 1270 (D.C. Gr. 1995) (pro se
plaintiff prevailing).

In reality, noreover, postponing review of denials of coun-
sel risks fewer and | ess serious burdens than Fi cken and
amcus fear. Mst Title VII cases terninate at the disposi-
tive notion stage. See Administrative Office of the United
States Courts, Judicial Business of the United States Courts
1997, at 153 (1998) (providing data indicating that a mnority
of Title VIl cases proceed to trial). At that point, the
probl ens inherent in appellate review of denials of appoint-
ment of counsel are considerably |ess form dable. When
reviewi ng orders dism ssing conplaints or granting sumrary
judgrment, appellate courts will have less difficulty focusing on
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the district court's application of the Poindexter factors and
i solating any prejudice resulting fromthe denial of counsel
They will also have less difficulty fashioning a renedy. In-
stead of having to retry a case, the appeals court sinply sets
aside the order granting the dispositive notion and remands
with directions to appoint counsel

VWil e we understand the concerns that led four circuits to
hol d that notions denyi ng appoi nt nent of counsel are inme-
di ately appeal able, particularly the unique nature of section
2000e-5(f) (1) and the challenges facing pro se plaintiffs seek-
ing to vindicate inportant federal rights under Title VII, we
read Cohen to require appellate courts to postpone revi ew
until final judgment. Not only would a contrary ruling--
allowing interlocutory appeals of orders denyi ng appoi nt nent
of counsel, and therefore al so repeated appeals as district
j udges deny successive notions--delay expeditious resolution
of Title VIl cases, but given the fact-intensive and interrel at-
ed nature of the Poi ndexter factors, we think |eaving appoint-
ment of counsel to the continued and uninterrupted eval ua-
tion of district judges actually pronotes the goals of section
2000e-5(f)(1). It is the district courts that occupy the best
position to evaluate and nmonitor plaintiffs' skills and the
strength and conplexity of plaintiffs' clainms, as well as to
det er m ne whet her and when to appoi nt counsel. Indeed,
district courts have their own strong incentives for ensuring
adequate representation for pro se plaintiffs. Except in those
few cases where pro se plaintiffs are unusually skilled, we
cannot inmagi ne why any district court would want to try a
complex Title VIl case w thout conpetent counsel

Equal Iy inmportant, we expect district courts sitting in this

circuit have little difficulty finding conpetent counsel to ap-
point in Title VI cases raising promsing clains. Mny
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organi zations, firms, and lawyers in the District of Colunbia
provi de pro bono counsel. W have every confidence that

they will continue to respond to requests for help from our
col | eagues on the district court.

Because we lack jurisdiction to reviewthe district court's
deni al of Ficken's notion for appoi ntment of counsel, we
di smss this appeal.

So ordered.
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