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No. 97-5276

Roberto De Jesus Ramrez, et al.,

Appel | ant's

Robert B. Reich, Secretary of Labor,
Appel | ee

Consol i dated with

97-5277, 97-5278, 97,5279, 97-5280, 97-5281

Appeal fromthe United States District Court
for the District of Colunbia
(96cv02463, 96¢v02740, 96¢v02741, 97cv00101,
97c¢v00102, 97cv00103)

M chael E. MKenzie argued the cause and filed the briefs
for appellants.

Lisa H MacPhee, Special Assistant United States Attor-
ney, argued the cause for appellee. Wth her on the brief

were Wim A Lewis, United States Attorney, and R Craig
Lawr ence, Assistant United States Attorney.

Before: Silbernman, Henderson, and Randol ph, Crcuit
Judges.

pinion for the Court filed by Crcuit Judge Silbernman.

Silberman, Circuit Judge: Appellants are six aliens who
chal | enged as arbitrary and capricious the Secretary of La-
bor's denial of |abor certification applications filed by their
enpl oyers.1 The district court granted the Secretary's no-
tion to dismss on the ground that the aliens failed to exhaust
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their admnistrative renedies and, in the alternative, that

their clains were nmoot. W affirmthe district court's dis-
m ssal of appellants' clains, although on different grounds

than those on which the district court relied.

The Immigration and Nationality Act includes anmpong the
cl asses of "excludable aliens"” (i.e., aliens ineligible to receive
visas or be admitted to the United States) those aliens
seeking entrance to the United States for the purpose of
performng skilled or unskilled labor. 8 US.C
s 1182(a)(5) (A (i) (1994). An alien avoids this classification
only if the Secretary of Labor determ nes and certifies to the
Secretary of State and the Attorney General that "there are
not sufficient [American] workers who are able, willing, quali-
fied, and available" and that "the enpl oyment of such alien
wi Il not adversely affect the wages and working conditions of
workers in the United States simlarly enployed.” 8 U S.C
s 1182(a)(5) (A (i) (1), (I1).

The Departnent of Labor has promul gated a conprehen-
sive set of regul ations governing the issuance of |abor certifi-
cations. See 20 CF.R pt. 656 (1998). The certification

1 A seventh plaintiff (Rodolfo Delsid Ramrez), whose case was
consol idated with appellants' cases below, was |listed as an appel | ant
on the appellants' brief. However, as the governnent points out,
this plaintiff did not file a notice of appeal and is therefore not an
appel l ant before this court.

process begi ns when an enpl oyer, on behalf of an alien that

t he enpl oyer seeks to hire, files an application for |abor
certification with the | ocal Enploynent Service office. See
id. s 656.21(a). The regulations require the enployer to
describe the alien's qualifications and the enpl oyment posi-
tion on the application, see id. s 656.21(a)(1),(2), nake certain
assurances related to the job offer, see id. s 656.20(c), and
submt docunentation regarding the enployer's efforts to

hire an American worker, see id. s 656.21(b). A "Certifying
Oficer" then reviews the enployer's subm ssions and deci des
either to grant the labor certification or to issue a Notice of
Fi ndi ngs based on whet her the enpl oyer conplied with the
appl i cabl e regul ati ons, and on whether the enpl oyer's sub-

m ssions satisfy the Act's statutory requirenents (no wlling,
able, qualified and avail abl e Areri can workers, and no ad-
verse affect of alien enploynment on Anerican workers). See

id. s 656.24(b)(1)-(3).

If the Certifying Oficer issues a Notice of Findings, that
noti ce nust specify the basis for not granting the certifica-
tion. See id. s 656.25(c)(2). The enployer may then file a
rebuttal to the Notice of Findings (the alien may also file a
rebuttal, but only if the enpl oyer does). See id. s 656.25(d).
If arebuttal is not tinely filed, the Notice of Findings
becomes the Secretary of Labor's final decision denying the
certification, the available adm nistrative renedies are
deened to have been not exhausted, and any further appeals
to the Board of Alien Labor Certification Appeals (Appeals
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Board) are forfeited. See id. s 656.25(c)(3). |If a rebuttal is
timely filed by the enployer, the Certifying Oficer reconsid-
ers the application in Iight of any new evi dence and makes a

"Fi nal Determ nation" based on the sane statutory and regu-
|atory standards used in the initial determ nation. See id.

s 656.25(f). Assuming the final determnation is a denial, the
| ast stage of the process replicates the internediate stage:

the enpl oyer (and the alien, but not the alien alone) may
request a review by the Appeals Board, see id. s 656.26(a); if
no such review is requested, the Final Determ nation be-

conmes the Secretary's final decision, see id. s 656.25(g)(2)(iv),
and the administrative renedi es are deened to have been not
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exhausted, see id. s 656.26(b)(2). If at any point in the
process the certification application is granted, the Certifying
Oficer sends the certification to the enployer, who in turn
submts the certification to the appropriate Inmmgration and

Nat ural i zation Service office. See id. s 656.28.

In each of the cases on appeal, the enployer filed a | abor
certification application on behalf of an alien in conpliance
with the regulations. A Certifying Oficer then issued a
Noti ce of Findings to the enployer, stating that the enpl oyer
had not sufficiently docunented that the | andscaping job at
i ssue was full-time work (the regul ati ons define "enpl oy-
ment" as "permanent full-time work by an enpl oyee for an
enpl oyer other than oneself,” id. s 656.3), and directing the
enpl oyer to provide payroll records for the |l ast three years
for all workers enployed as | andscapers. The enpl oyer then
filed a tinely rebuttal to the Notice of Findings, contending
that | andscaping was in fact full-time work and submtting
some docunentation to that effect, but declined to provide the
payrol |l records that the Certifying Oficer had requested.

The Certifying Oficer then issued a Final Determ nation
that, after the enployer failed to request review by the
Appeal s Board, becane the Secretary's final decision denying
the | abor certification application

Each alien then filed suit in district court, without his
respecti ve enpl oyer, contending that the Secretary's decision
was arbitrary and capricious. The Secretary filed notions to
dismiss in each case, arguing that the aliens failed to exhaust
their adm nistrative renedies and that their clains were
moot. After consolidating the cases for purposes of the
Secretary's notions to dismss, the district court granted the
nmotions in each case on the ground of failure to exhaust and,
in the alternative, nootness.

We begin with the threshold question of prudential stand-
ing. Although the government did not explicitly challenge
appel I ants' standi ng, appellants accuse the governnent of
doing so inmplicitly. Be that as it may, we are obliged

i ndependently to exam ne the issue. See Aninal Legal De-
fense Fund, Inc. v. Espy, 23 F.3d 496, 499 (D.C. Cr. 1994).
We specifically reserved this question in Acupuncture Ctr. of
Washi ngton v. Dunlop, 543 F.2d 852, 858 n.66 (D.C. Cr.

1976), because the enployer in that case had joined with the
alien in the district court and on appeal. Two of our sister
circuits, see Stenographic Mach., Inc. v. Regional Admn.,
577 F.2d 521, 527-28 (7th Cr. 1978); Reddy, Inc. v. United
States Dep't of Labor, 492 F.2d 538, 544 (5th Gr. 1974), and a
nunber of district courts, see, e.g., dadysz v. Donovan, 595
F. Supp. 50, 53 (N.D. Ill. 1984); Mikadamv. United States
Dep't of Labor, 458 F. Supp. 164, 167 (S.D.N. Y. 1978), have
concl uded that aliens have standing to sue.

Al t hough we have sone doubts that Congress ever contem
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plated aliens suing to challenge a denial of a l|abor certifica-
tion--even though aliens are obviously regulated by the stat-
ute, see Clarke v. Securities Indus. Ass'n, 479 U S. 388, 396
(1987)--neither the statute's text, structure, nor |egislative
hi story supplies the requisite "clear and convincing evi dence"
of a preclusive purpose. Abbott Labs. v. Gardner, 387 U.S
136, 141 (1967); see also Shook v. District of Colunbia Fin
Responsi bility & Managenent Assistance Auth., 132 F.3d

775, 778-79 (D.C. Cr. 1998). Unlike in Block v. Community
Nutrition Inst., 467 U S. 340, 348 (1984), for exanple, where
the statute itself set forth a regulatory reginme that omtted
mention of certain parties, giving rise to an inference that
those parties were precluded fromlitigating in court, see

Bl ock, 467 U S. at 349, there is no indication here that
Congress itself considered the mechani sm by which the Sec-
retary of Labor would make |abor certification decisions, or
how (and at the request of whom such decisions would be
reviewable in the federal courts. And while the |egislative
history indicates that Congress intended to restrict further
the admi ssion of alien workers when it anended the statute in
1965, see S. Rep. No. 748, 89th Cong., 1st Sess. (1965),
reprinted in 1965 U S. Code Cong. & Admin. News 3328, 3333,

t hat does not speak to the question whether the class of aliens
deserving of adm ssion under the statute have standing to
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chal l enge in court the Secretary's decision to the contrary.
The regul atory regine is conpletely a creation of the Labor
Departnent's regul ati ons, and under the Admi nistrative Pro-
cedure Act, it is only statutes, not agency regul ations, that
can preclude otherw se available judicial review See 5 U S.C
s 701(a)(1l); dadysz, 595 F. Supp. at 53-54. 1In light of the
presunption of judicial review, see McNary v. Haitian Refu-

gee Ctr., Inc., 498 U S. 479, 496 (1991); Bowen v. M chigan
Acadeny of Fam |y Physicians, 476 U S. 667, 670 (1986), we
cannot concl ude (despite our suspicions) that Congress in-
tended to preclude the alien fromchallenging | abor certifica-
tion denials without the alien's enployer. See Block, 467 U.S.
at 351 (holding that, where substantial doubt about congres-
sional intent exists, the general presunption favoring judicial
reviewis controlling).

* k* *x %

The district court held that appellants failed to exhaust
their adm nistrative renmedi es because their enployers failed
to participate in all stages of the required admnistrative
review. Since the regulations provide that the enployer's
failure to appeal the Certifying Oficer's Final Determnation
constitutes a failure to exhaust admi nistrative renedies, the
district court concluded that the aliens were foreclosed from
pursuing their clainms in court. Al though the court expressed
synpathy for the aliens, who argued that they could not be
required to exhaust administrative renmedi es that they had no
i ndependent right to pursue, the court feared that a contrary
result would give enployers an incentive to "short-cut" the
adm ni strative scheme by sending aliens directly to court to
argue the nmerits of the labor certification applications.

It is quite true that "no one is entitled to judicial relief for a
supposed or threatened injury until the prescribed adm nis-
trative renmedy has been exhausted.” MKart v. United
States, 395 U.S. 185, 193 (1969) (quoting Myers v. Bethl ehem
Shi pbui I ding Corp., 303 U S. 41, 50-51 (1938)). But surely
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that requirement pertains only to admnistrative renedi es
actually available to a party. There is no support, in lawor in
logic, for the proposition that "A" can be held to have failed to
exhaust remedies available only to "B." Although the regul a-
tions authorize the alien to appeal adverse certification deci-
sions to the Appeals Board, that participation is conditioned

on the enployer's filing of a request for review. Therefore,
where the enpl oyer makes no request for review, and the
regul ati ons provide the alien with no opportunity to appeal an
adverse certification decision, we hold that the alien has not
failed to exhaust.

The district court also relied on the enployer's w thdrawal
fromthe adm nistrative review process as the basis for its
alternative conclusion that the aliens' clainms were noot. The
court reasoned that a |abor certification application is in
essence a job offer to an alien; once an enployer w thdraws
fromthe adm nistrative process, the Certifying Oficer's deci-
sion becones the Secretary's final decision, and the pendi ng
application/job offer consequently ceases to exist. W doubt
that the district court can presunme, as a matter of |aw, that
t he enpl oyer abandoned the application solely because the
enpl oyer failed to appeal the Certifying Oficer's Final Deter-
m nation. 1In any event, the plaintiffs, besides seeking a
certification and a de novo hearing before the district court,
al so requested any relief that the court deemed appropriate.
Hence, even assum ng that sone doubt existed whether the
underlying applications were still pending, the court, if it
concl uded that the Secretary's denial was arbitrary and capri -
ci ous, could have awarded the plaintiffs relief by remanding
to the agency. O course, as we explain below, no such relief
ultimately could be granted because the enployer's withdraw
al fromthe adm nistrative process bars the alien's claimon
the merits. That notwi thstanding, the mere possibility of a
remand i s enough to show that the district court was incor-
rect to dismss appellants' clainms on the ground of npotness.?2

2 However, subsequent events have rendered noot the clai m of
one of the appellants, G| Peralta. See Flast v. Cohen, 392 U S. 83
95 (1968); Natural Resources Defense Council v. United States
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Al t hough we disagree with the district court's jurisdictiona
hol di ng, we neverthel ess affirmthe district court's judgnent
on the nerits using sonewhat rel ated reasoning. The district
court's opinion was rooted in the court's entirely justified
view that "the enployer is an essential participant in the
scheme for the granting of permanent |abor certifications.”

We fully agree with this concl usion notw thstandi ng our dis-
agreement with the district court over the appropriate doctri-
nal |abel through which to express it. The jurisdictional and
merits issues in these cases are inextricably |inked because
the certification process, as a matter of administrative proce-
dure and substantive |aw, depends upon the enployer's par-
ticipation. W read the Labor Departnent regul ations to say
that an alien's enployer is an indispensable party at each and
every stage of the adm nistrative process, w thout whomthe
enpl oyer cannot obtain the |abor certification that the alien
seeks.

The applicabl e regul ati ons presuppose the presence and
active participation of the alien's enployer, fromthe initiation
of the process, see 20 CF. R s 656.21(a), to the required
docunentation relating to facts particular to the enployer's

Nucl ear Regul atory Conmin, 680 F.2d 810, 813-14 (D.C. Gr. 1982).
Appellants informus in their reply brief, and the government does
not dispute in its supplenmental menorandumfiled with the court,

that M. Peralta has been granted a | abor certification pursuant to

a subsequent application filed by his enployer. He has been

awarded all of the relief that he sought, and there is consequently
no live controversy concerning the original denial of his application
for the sanme position with the same enployer. As to the appellants
whose enpl oyers have re-filed new certification applications that

are currently pending, we do not think their clainms are nooted. In
contrast to M. Peralta, these parties have not yet received the
relief originally sought and thus their original claimthat the denial
of their first certification application was arbitrary remains a live
controversy. See County of Los Angeles v. Davis, 440 U S. 625, 631
(1979) (holding that a previously live case can becone noot only if
"interimrelief or events have conpletely and irrevocably eradicated
the effects of the alleged violation").

enpl oyment and hiring practices, see id. s 656.21(b), to the

fact that the enployer's appeal of an adverse decision within

the agency is a prerequisite to the alien's ability to appeal, see
id. ss 656.25(d), 656.26(a), to the ultimte issuance of the
certification (if at all) to the enployer, see id. s 656.28.3 The
regul ati ons sinply do not authorize the issuance of a | abor
certification without the enployer's conmpliance with the appli-
cable regulations and availability to receive the certification
Only if the regulations explicitly stated that "no | abor certifi-
cation shall be issued if an enployer w thdraws fromthe

adm ni strative process” could the regul ati ons be any cl earer

as to the indispensability of the enployer to the process. W
think the structure of the adm nistrative process succeeds by
clear inplication in bringing about the sane end.
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In these cases, the agency followed its regul ati ons and
treated the Certifying Oficer's Final Determnation as the
Secretary's final decision once the enployer failed to request
review of that determ nation before the Appeals Board. See
20 CF.R s 656.25(g)(2)(iv). Appellants do not chall enge the
validity of these regul ati ons on appeal, and so we have no
occasi on to exam ne whet her the regul ations' requirenent
that the enpl oyer be present at each stage of the process is
valid. Conpare Siem nski v. Donovan, 589 F. Supp. 790,

793-94 (N.D. Ill. 1984) (rejecting due process challenge to the
certification regulations). The enployer's w thdrawal from

the adm nistrative process is, under the applicable and pre-
sunptively valid regulations, sufficient to uphold the agency's
refusal to grant certifications for these aliens. See id. at 792.

W concl ude that the Secretary of Labor is always justified
(assum ng the regulations are valid) in denying an application
for | abor certification where the enployer w thdraws fromthe
adm ni strative review process and fails to request review of

3 Actually, even after a certification is granted, the enployer's
participation is required. See 20 C.F. R s 656.28; Kooritzky v.
Reich, 17 F.3d 1509, 1511 (D.C. Cir. 1994) (discussing regul ations
governi ng post-certification filings by the enployer).
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an adverse decision by the Certifying Oficer.4 1In other

words, no alien's claimchallenging a |abor certification denial
in federal court can ever succeed on the nerits if the enploy-
er has abandoned the admi nistrative process before its com
pletion. This conclusion is inplicit both in the regul atory
scheme in general, and in the Secretary's decision in these
cases to allowthe Certifying Oficer's determ nation to be-
conme the agency's final decision sinply because the enpl oyer
failed to seek admi nistrative review. W think our resolution
of the case--that the regul ati ons nmake the enpl oyer an

i ndi spensabl e party to the certification process--is the nore
appropriate neans of expressing the concl usion underlying

the district court's exhausti on and nootness analysis. At the
end of the day, the result is the sane: the aliens' clains nust
be dism ssed. The decision of the district court is

Af firned.

4 W do not decide whether a different result mght obtain
where an enpl oyer conpletes the entire admnistrative process, but
| eaves the alien to file suit in court alone.
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