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Jaclyn C. Taner, Counsel, Federal Deposit Insurance Cor-
poration, argued the cause for appellees. Wth her on the
brief were Ann S. DuRoss, Assistant General Counsel, and
Law ence H Richnmond, Acting Senior Counsel. Mchelle
Kosse and Robert D. MG Ilicuddy, Counsel, entered appear-
ances.

Bef ore: Edwards, Chief Judge, WIlIlianms and G nsburg
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: Robert Lepelletier, Jr., an indepen-
dent noney finder, seeks the rel ease of the nanes of deposi-
tors with unclainmed funds at three banks for which the
Federal Deposit Insurance Corporation ("FDIC') is now the
receiver. 1In the seven years since the FDI C began its
recei vershi ps, agency officials have sent only one notice to the
| ast known addresses of the banks' depositors. Approximate-
ly $3.5 nmllion is at stake; if the noney in question renains
unclainmed, it will be forfeited to the FD C.

In Decenber 1995, pursuant to a Freedom of Information
Act ("FO A") request filed by Lepelletier, the FDIC rel eased
alist of the ampbunts of all unclained deposits, as well as the
governnmental entities and deceased individual s associ at ed
wi t h uncl ai mred deposits. The FDI C refused, however, to
rel ease the nanmes of corporations and living individuals
whose deposits remai ned uncl aimed. Lepelletier then filed
suit in District Court and advanced three principal causes of
action: (1) he asserted that, under FO A, the FDI C was
required to release all of the nanes of parties with unclained
deposits; (2) he contended that, under the due process clause
of the Fifth Anendnment, the FDIC was required to publish
the nanes of all parties with unclainmed funds, along with the
preci se amounts due to each party, before forfeiting the
funds; and, finally, (3) he clainmed that the FDI C breached an
agreement with him pursuant to which he was to find forner
bank funds and advi se the agency how it could recover those
funds, and then "falsely” induced himto enter settlenent
negoti ati ons.
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The District Court dismssed Lepelletier's contract-rel ated
clains, and granted summary judgnment in favor of the FD C
on his due process and FOA clainms. W affirmthe District
Court's dismssal of Lepelletier's contract-related clains, but
reverse in part its grant of summary judgnent in favor of the
FDIC on the other two clains. W reject Lepelletier's claim
that he is entitled to a list of the preci se amounts due to each
naned depositor. However, we find that he has stated a
viable claimthat the FDIC may be legally obliged to disclose
the nanes of certain depositors. The general issue to be
resol ved, under both FO A and the due process clause, is
whet her public disclosure can be justified by reason of a
depositor's pecuniary interest in recovering the funds, as
agai nst that person's countervailing interest in privacy.

We find that Lepelletier has standing to assert a due
process claimon behalf of the depositors wth unclainmed
funds. In addition, because the District Court failed to
devel op evidence relevant to the adequacy of the depositors
notice and failed to weigh that evidence as required by
established case law, we nust remand the case for a determ -
nati on of whether the FDIC s notice to the depositors was
consistent with due process. W also remand Lepelletier's
FO A claim because the depositors' interest in discovering
the amounts that they are owed may outweigh their privacy
interest, thus requiring the rel ease of their names under
FO A

| . Background

A. The FDI C Recei ver shi ps

On August 10, 1991, the Ofice of the Conptroller of the
Currency cl osed the National Bank of Washington. On My
10, 1991, that office had al so closed the Madi son Nati ona
Bank of Washington, D.C. and the Mdi son National Bank of
Virginia. After closing, the three banks were placed under
FDI C receivership. See 12 U.S.C. s 1821(c)(2)(A)(ii) (1994).
As receiver, the FDIC assuned control of all bank records,
see id. s 1821(d)(2)(A)(ii), and was also required to pay off al
i nsured deposits fromthe three banks, either by paying cash

to requesting depositors, or by depositing funds that woul d be
avai l abl e to each depositor at other |ocal banks. See id.
s 1821(f).

At the time of the receiverships in this case, the FDI C was
only required to send one notice to depositors at their |ast
known addresses, advising the depositors of their unclained
funds. See 12 U.S.C s 1822(e) (Supp. IV 1992) (anended
1993). After sending the notices, the FDIC had to all ow at
| east three nonths for depositors to make clains; however,
all clainms had to be made within eighteen nonths of the
appoi ntment of the receiver. See id. Any deposits not
clainmed within eighteen nonths were to be "refunded" to the
FDIC. See id.
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In 1993, Congress revised the notification procedures of
s 1822(e). See Uncl ai ned Deposits at |nsured Banks and
Savi ngs Associ ations, Pub. L. No. 103-44, 107 Stat. 220 (1993)
("Act"). For receiverships established after the 1993 | aw
went into effect, the FDICis required to mail two notices to
the "last known address of the depositor appearing on the
records” of the bank: the first nust be sent within thirty
days of the FDIC s first paynent to depositors in its role as
receiver; the second nust be nmailed fifteen nonths later to
all depositors who did not respond to the first notice. See id.
ss 1 (codified at 12 U. S.C. s 1822(e)(1) (1994)), 2(a). For
t hose receivershi ps that began after January 1, 1989 and
were still in progress at the time of the enactnent of the new
| aw, however, the notification procedures renai ned the sane
as they were prior to the passage of the Act.

Al t hough the notification procedures did not change, the
new | aw di d change sone aspects of existing receiverships.
First, the time limt for depositors to claimtheir noney was
extended to the date when the FDI C terminates the receiver-
ship. See id. s 2(b). Second, states could, within 120 days
after the passage of the Act, request the name and address of
any depositor eligible to make a claim See id. s 2(c). How
ever, there is no requirenent that the FDIC notify the
depositors of these changes in the law, and it did not do so
here. See Lepelletier v. FDIC, 977 F. Supp. 456, 464 (D.D.C
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1997). Indeed, with respect to the depositors at issue in this
case, the FDIC has sent only one notice to the depositors at
their |ast known addresses as required by the previous ver-
sion of s 1822(e). Thus, even though approximately $3.5
mllion remains unclaimed, no additional notices have been

sent in the seven years since the FDI C began its receiver-

shi p.

On Decenber 22, 1996, the FDI C announced its intention
to term nate the receivership of the Madi son National Bank
of Virginia. It also "expressed a desire to termnate the
recei vership of the [National Bank of Washi ngton] and Madi -
son National Bank of Washington, D.C." Lepelletier, 977
F. Supp. at 459. After Lepelletier sought an injunction to
prevent the FDIC fromterm nating the receiverships, the
FDI C agreed not to take any action until this lawsuit is
resolved. See id.

B. Lepel l etier's Lawsuit

In August 1994, Lepelletier entered into an agreenent with
the FDIC, in its role as receiver for the three fail ed banks.
See Agreenent, reprinted in Joint Appendix ("J.A ") 15.

Under that agreement, Lepelletier was to find forner bank
funds and advise the FDIC as to how it could recover those
funds. In return, the FDI C agreed to pay Lepelletier ten
percent of any funds recovered. The FDIC term nated the
agreement in February 1995. See Letter from James R
Foster, FDIC, to Robert Lepelletier, Jr. (Mar. 1, 1995),
reprinted in J. A 18.

In Cctober 1995, Lepelletier filed FO A requests for the
nanes of those depositors w th unclainmed deposits at the
three banks. In Decenber 1995, the FDIC rel eased a |ist of
t he amounts of all unclainmed deposits, as well as the names of
governnmental entities and deceased individual s associ at ed
wi th uncl ai mred deposits. The lists given to Lepelletier indi-
cate that approximately $3.5 million remains unclainmed. See
Brief of the Appellant at 8. Al though the FDI C rel eased the
amounts of the unclainmed deposits, it refused to rel ease the
nanes of corporations and living individuals associated with
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t hose deposits, citing Exenption 4, 5 U S.C. s 552(b)(4), and
Exemption 6, 5 U . S.C. s 552(b)(6), of FO A

VWhen the FDIC refused to rel ease the conplete list of
depositors' nanes, Lepelletier filed suit against the FDI C and
three of its officials. He alleged that, under FOA, the FDIC
was required to release all of the nanes of parties with
uncl ai med deposits. He also argued that, because the D s-
trict of Colunbia had published sonme names w th uncl ai med
deposits in the Washington Tinmes in August 1994 at the
FDIC s request, the information was no | onger protected. In
addition, he clained that under the due process clause of the
Fifth Anendnment, the FDIC was required to publish the
nanes of all parties with unclainmed deposits before forfeiting
the funds, rather than sinply send notices to the |ast known
addresses pursuant to the pre-amendnent version of
s 1822(e). Finally, Lepelletier asserted that the FDI C had
breached its 1994 agreenent with himand then "fal sely”

i nduced himto enter into settlement negoti ati ons.

The FDIC officials noved to dismss the FOA claimas to
them because individuals are not proper defendants to a
FO A action. The FDIC also noved to disnmiss the contract
claim arguing that (1) Lepelletier had not alleged that he was
due anyt hing under the agreenent, (2) the failure to reach a
settlenent before litigation does not give rise to a cause of
action, and (3) the conplaint contradicted Lepelletier's asser-
tion that the FDIC "fal sely" induced himinto settl enment
talks. The District Court granted the notions to dism ss on
January 23, 1997. See Lepelletier v. FDIC, No. 96-1363,
Order (D.D.C. Jan. 23, 1997), reprinted in J. A 65-66.

The parties then noved for sunmmary judgnent on the
remai ning i ssues. On Septenber 8, 1997, the District Court
granted summary judgnent in favor of Lepelletier with re-
spect to the FDIC s withholding of the names of corporations
wi th uncl ai mred funds. See Lepelletier, 977 F. Supp. at 460.
The court held that Exenption 4, which protects "confiden-
tial" financial information, did not apply here. The FDIC did
not appeal this ruling.
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On the renmaining clainms, however, the District Court
granted summary judgnent in favor of the FDIC. Wth
respect to the w thholding of the nanes of |iving individuals
wi t h uncl ai mred funds under Exenption 6, which permits the
FDIC to withhold information if its disclosure would consti -
tute an unwarranted invasion of a person's privacy, the court
held that, while "[a] slight privacy interest is at stake in this
case," Lepelletier had not identified any public interest in
di scl osure of the information. See id. at 461. Accordingly,
the FDI C had properly w thheld the depositors' nanmes under
FO A.  The court also found that, although Lepelletier ar-
gued that the informati on had been printed in the Washing-
ton Tines and, thus, had becone publicly avail abl e, he had
failed to show that the specific informati on he sought was
duplicated in the public domain. See id. at 461-62. Absent
this showi ng, the court held that Lepelletier was not entitled
to the information. See Public Citizen v. Departnent of
State, 11 F.3d 198, 201 (D.C. Gr. 1993).

On Lepelletier's due process claim the court first found
that Lepelletier had standing to bring the claimin light of his
i nterest as an i ndependent noney finder in devel oping a
busi ness relationship with those who had uncl ai mred deposits,
and because his interest in obtaining publication of their
nanes was consistent with their interest in receiving notice of
t he uncl ai med deposits that they could not claimwthout
notice. See Lepelletier, 977 F. Supp. at 462-63. On the
merits of Lepelletier's claim however, the trial court found
that the FDIC had satisfied the due process cl ause by
sending witten notice to the holders of unclai med deposits at
their | ast known addresses, as required by the pre-
anendnment version of s 1822(e). See id. at 463-64.

I1. Analysis

Thi s appeal presents four major issues: (1) whether Lepel-
letier has standing to raise the due process claim (2) wheth-
er the notification procedures enployed by the FDIC in this
case satisfied due process; (3) whether the nanmes of the
depositors with unclai ned funds nust be rel eased under
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FO A, and (4) whether the District Court properly dism ssed
Lepelletier's contract-related clains. W begin with Lepelle-
tier's due process claim

A. Due Process

Lepel l etier argues that the District Court erred in granting
summary judgment in favor of the FDIC on his due process
claim Because there is no dispute regarding the materi al
facts of this case, "we focus on the court's application of
relevant law." Painting and Drywall Wrk Preservation
Fund, Inc. v. HUD, 936 F.2d 1300, 1302 (D.C. Cr. 1991). W
begin with whether Lepelletier has standing to raise a due
process claim

1. Lepelletier's Standing

Because Lepelletier seeks to raise the rights of third
parties--the depositors--he nust show that he has standing
under Article Ill, and that he satisfies third party, or jus
tertii, standing requirenents. See Caplin & Drysdale, Char-
tered v. United States, 491 U. S 617, 623-24 n.3 (1989). The
District Court found that Lepelletier had shown both, and we
agr ee.

Article I'll standing requires that Lepelletier denonstrate
that he has suffered an injury that "is (a) concrete and
particul arized, and (b) actual or immnent, not conjectural or
hypot heti cal. Second, there must be a causal connection
between the injury and the conduct conpl ained of--the injury
has to be fairly traceable to the challenged action of the
defendant, and not the result of the independent action of
some third party not before the court. Third, it nust be
likely, as opposed to nerely speculative, that the injury wll
be redressed by a favorable decision.” Lujan v. Defenders of
Wldlife, 504 U S. 555, 560-61 (1992) (citations, internal quota-
tion marks, and footnote omtted).

In this case, Lepelletier's alleged injury is the "denial of
the opportunity to devel op a business relationship with depos-
itors who have uncl ai med deposits."” Lepelletier, 977 F. Supp
at 462. The FDIC contends that this allegation is not
enough, and that Lepelletier nmust have existing contracts

with the depositors to locate their unclai ned funds before he
can show an injury sufficient to support standing. See Brief
for Appellees at 11. This court, however, has held that the
deni al of a business opportunity satisfies the injury require-
ment. For exanple, in CC Distributors, Inc. v. United

States, 883 F.2d 146, 150 (D.C. G r. 1989), the court found
that a group of contractors who had operated civil engineer
supply stores for the Air Force had standing to challenge the
Depart ment of Defense's decision to convert the program

under which they had previously operated to an in-house
operation. In so finding, the court stated that "a plaintiff
suffers a constitutionally cognizable injury by the |loss of an
opportunity to pursue a benefit ... even though the plaintiff
may not be able to show that it was certain to receive the
benefit had it been accorded the |ost opportunity.” 1d.; cf.
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West Va. Ass'n of Community Health Cirs. v. Heckler, 734

F.2d 1570, 1575 (D.C. Cir. 1984) (noting that in Village of
Arlington Heights v. Metropolitan Housing Dev. Corp., 429

U S. 252 (1977), "the individual plaintiff's injury was the

deni al of an opportunity to obtain housing for which he would
otherwi se be qualified. Certainty of success in seeking to
exploit that opportunity was not required."). Because Lepel -
letier has credibly alleged he will suffer the | oss of a business
opportunity, he has satisfied the injury requirenent of the
Article 11l standing anal ysis.

Next, Lepelletier nust show that his injury is the result of
the FDIC s actions. Lepelletier also satisfies this require-
ment, because Lepelletier's alleged injury stens fromthe
FDIC s refusal to release the nanes of those w th unclai ned
deposits. Moreover, the FDIC is in the process of term nat-
ing its receivership of the banks, in which case the funds
woul d becone the property of the FDIC. Thus, the District
Court also correctly found that Lepelletier had nmet the
second requirenent of standing.

The final requirement is that Lepelletier nust show t hat
his injury may be redressed by the court. The relief Lepelle-
tier seeks is a declaration that the notice provided under the
pre-anendnment version of s 1822(e) is not constitutionally
adequate and that public disclosure of the depositors' names
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is required. A possible problemfor Lepelletier with respect
to the redressability prong of standing is that a court could
hol d that, even though the notice provided to the depositors

was constitutionally infirm a remedy short of full public

di scl osure woul d be adequate. Such a renedy woul d not

appear to redress Lepelletier's injury, because he woul d not

| earn the nanes of parties with unclaimed deposits and, as a

consequence, he would remain unable to contact those individ-
uals in the hope of soliciting business fromthem

We need not struggle with this concern, however, because
the possibility of public disclosure, "though not a certainty, is
sufficient to neet the redressability requirenent.” Northeast
Energy Assocs. v. FERC, 158 F.3d 150, 154 (D.C. Gir. 1998);
see also Motor & Equip. Mrs. Ass'n v. N chols, 142 F.3d 449
457-58 (D.C. Cir. 1998) (holding that the possibility that the
EPA woul d change its rules if the ones it had pronul gated
were vacated satisfied the redressability requirenment because
it gave the petitioner the opportunity of a favorable outcone
in the new rul emaking). Thus, because it is possible that the
court could find that the names shoul d be published, Lepelle-
tier has satisfied this final requirenent. W therefore find
that Lepelletier has standing under Article Ill to bring a due
process claim

Next, we rust determ ne whether Lepelletier, as a third
party, may raise a claimalleging a violation of the depositors
due process rights. Although the "limtations on a litigant's
assertion of jus tertii are not constitutionally nmandated,

[they] stemfroma salutary 'rule of self-restraint' designed to
m nimze unwarranted intervention into controversies where

t he applicable constitutional questions are ill-defined and
specul ative.” Craig v. Boren, 429 U S. 190, 193 (1976).

The Suprenme Court has articulated three prudential con-
siderations to be wei ghed when determ ni ng whet her an
i ndi vidual may assert the rights of others: (1) "[t]he litigant
must have suffered an "injury in fact,' thus giving himor her
a 'sufficiently concrete interest' in the outcome of the issue in
di spute,” (2) "the litigant nust have a close relation to the
third party,” and (3) "there nust exi st sonme hindrance to the
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third party's ability to protect his or her own interests.”
Powers v. Chio, 499 U S. 400, 411 (1991) (quoting Singleton v.
Wl ff, 428 U.S. 106, 112-16 (1976)); see also Craig, 429 U S.
at 195-96

In this case, the first and third factors are easily satisfied.
As di scussed above, Lepelletier has suffered an injury in
fact--the loss of a real business opportunity--which gives him
a concrete interest in the resolution of this suit. There is also
a hindrance preventing the depositors fromprotecting their
interests: the depositors are likely unaware of their un-
clai med funds, and these funds soon will be forfeited to the
FDIC. And even though a depositor may be able to bring a
due process claimafter the noney is forfeited to the FDIC,
the Iikelihood of a depositor discovering his right to the
uncl ai med funds wi t hout additional notice appears rather
renote. Thus, the hindrance to the depositors here is suffi-
cient to satisfy the third prudential concern

The second factor--whether there is a "close relation”
bet ween Lepell etier and the depositors--is nore troubling
than the other two, but we nevertheless find that it is
satisfied here. As the District Court pointed out, the reason
for the "close relation" factor is "to ensure that the plaintiff
will act as an effective advocate for the third party." Lepelle-
tier, 977 F. Supp. at 463; see also Singleton, 428 U S. at 114-
15. Here, Lepelletier seeks to sell his services to the deposi -
tors. But because Lepelletier does not even know t he nanes
of the depositors, he "has no close and confidential relation-
ship with the depositors.” Brief for Appellees at 14. Howev-
er, the Court has never required a confidential relationship
between the parties in order to have standing. To the
contrary, it has only required a "close relation” in the sense
that there nust be an identity of interests between the
parties such that the plaintiff will act as an effective advocate
of the third party's interests. Because vendors and their
customers often have an identity of interests, "vendors ..
have been uniformy permitted to resist efforts at restricting
their operations by acting as advocates of the rights of third
parties who seek access to their market or function." Craig,
429 U. S. at 195. For example, in Craig, the court held that a
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beer vendor could challenge, on behalf of males between the
ages of 18 and 21, a law prohibiting the sale of beer with 3.2%
al cohol to males under 21 and femal es under 18, because "the
t hreatened i nposition of governnental sanctions nmight deter
vendors fromselling beer to young mal es, thereby ensur-
ing that 'enforcenment of the challenged restriction against the
[vendor] would result indirectly in the violation of third
parties' rights." " 429 U S. at 195 (quoting Warth v. Sel din,
422 U S. 490, 510 (1975)); see also Carey v. Popul ation Servs.
Int'1, 431 U S. 678, 683 (1977) (finding that corporation that
sol d nonnedi cal contraceptives by mail order had standing to
chal l enge a | aw prohibiting the sale of its products "not only
inits own right[,] but also on behalf of its potential custom
ers").

This case differs somewhat from Craig and other |ike cases,
because Lepelletier is not threatened with the inposition of
sanctions for violating the law at issue. That is, he does not
face the possibility of prosecution for illegally selling to third
parties. But this circuit, looking to Craig and its progeny,
has found that a vendor who is prevented fromselling his
product to third parties by any unlawful regul ation, may
chal | enge that regulation "on the basis of 'the vendor-vendee
rel ati onship alone." " National Cottonseed Prods. Ass'n v.
Brock, 825 F.2d 482, 492 (D.C. Gr. 1987) (quoting FAIC
Secs., Inc. v. United States, 768 F.2d 352, 361 (D.C. Cir.
1985)).

In FAIC Securities, an individual deposit broker and a
nati onal trade associ ation whose nenbers included deposit
br okers chal |l enged regul ations that altered federal insurance
coverage of deposits from $100, 000 per depositor, per finan-
cial institution to $100,000 per broker, per financial institution
See 768 F.2d at 355-56. The brokers argued that these
regul ations effectively put them out of business, and thus,
i nvestors woul d be deprived of the benefits of using a broker
to place their deposits as advantageously as possible. Then-
Judge Scalia, witing for the court, found that the association
and the individual broker satisfied the jus tertii require-
ments, and therefore could properly challenge the regul ations
at issue. See id. at 359-61. 1In so holding, the court specifi-
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cally pointed out that the statute at issue did not make the
broker's sal e unlawful, but:

[r]eliance upon [a distinction between those statutes that
made t he proposed sal e unl awful and those that did not]
woul d produce a rul e under which the necessity of estab-
lishing the third-party vendee's inability to sue for viola-
tion of statute (or constitutional provision) X would de-
pend upon whet her or not the plaintiff vendor's activities
were explicitly proscribed by statute Y. The |ogic that

m ght underlie such a rule is not imediately appar-
ent.... [Thus,] we feel constrained to follow the hol d-
ings in Craig and Carey which base standi ng upon the
vendor - vendee rel ati onshi p al one. ..

See id. at 360-61.

This holding was | ater followed in National Cottonseed, in
whi ch 3M chal | enged the Cccupational Safety and Heal th
Admi nistration's ("OSHA") effectiveness rating of the dispos-
able respirator it manufactured. Al though it was not unlaw
ful for 3Mto sell its respirator with a | ower effectiveness
rating, it sought a higher rating, because filters with higher
rati ngs could be used in environments with higher dust
concentrations under OSHA regul ations. It therefore argued
that its sales had been reduced as a result of the | ower rating
given to disposable filters. OSHA argued that 3Mdid not
have standing to challenge its filter effectiveness ratings,
because the purchaser of the filter, not the manufacturer of
the filter, had to conply with OSHA regul ati ons. The court
in National Cottonseed concluded that:

FAI C Securities continues to state |law of the circuit,

bi ndi ng upon us unless and until changed by the court
sitting en banc, or shown to be incorrect by instruction
from H gher Authority. |If the FAIC Securities deposit
brokers' and depositors' interests are "two sides of the
same coin," so too are 3Ms interest in selling the dispos-
able respirators it manufactures, and cotton processing

pl ant operators' interest in purchasing the respirators.

If the brokers had standing in FAIC Securities, then 3M
has standing here; no tenable distinction can be drawn

between the relationship of the litigant and third party in
the two cases. Followi ng FAIC Securities, we are con-
strained to recognize 3Ms standing on the basis of "the
vendor - vendee rel ati onship al one."

825 F.2d at 491-92 (footnotes and citations omtted).

Here, much like the brokers in FAI C Securities who al -
| eged that the unlawful change to federal insurance coverage
regul ati ons woul d cause them busi ness | osses, Lepelletier
argues that he has been prevented fromcapitalizing on a
busi ness opportunity, because the pre-anmendnent version of
s 1822(e) failed to provide proper notice to the depositors.
Moreover, in FAIC Securities, the brokers' objective of hav-
i ng the sane insurance coverage for deposits made with or
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wi thout the aid of a broker was consistent with the investors
interest in using a broker to find the highest interest rates for
their deposits. Likew se, Lepelletier's "objective of achieving
publication of the names is consistent with the depositors
interest in receiving notice of their unclai ned deposits before
they revert to FDIC." Lepelletier, 977 F. Supp. at 463.

Thus, although Lepelletier's interest does not correspond
exactly with the depositors' interests, i.e., the best notice for
t he depositors may not nmake their names avail able to Lepel -
letier, jus tertii standing does not require a perfect match.
Accordingly, Lepelletier has satisfied the "close rel ation”

requi renent of jus tertii standing based on his potenti al

vendor -vendee rel ationship with the depositors.

In sum we find that Lepelletier has satisfied both the
Article I'll standing requirenents, and the prudential jus
tertii standing requirenments. He may therefore pursue a due
process claimin this case.

2. The Merits

Lepel l etier argues that the single notice mailed to the |ast
known addresses of the depositors pursuant to the pre-
anendnment version of s 1822(e) failed to satisfy due process
requi renents. The District Court, relying on Millane v.
Central Hanover Bank & Trust Co., 339 U S. 306 (1950),
di sagreed, finding that "the Constitution requires only that
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t he governnent take reasonable steps to notify depositors,

not all possible steps or the very best ones."” Lepelletier, 977
F. Supp. at 464. It held that Lepelletier had failed to show
that the notice provided by the FDI C was "unreasonabl e

under the circunstances,” and, accordingly, granted sunmary
judgrment in favor of the FDIC on this claim Id.

VWhen presented with a due process challenge, a court mnust
determ ne, first, whether there has been a deprivation of a
property interest, and, if so, what process is due. See Mor-
rissey v. Brewer, 408 U. S. 471, 481 (1972); Propert v. District
of Colunbia, 948 F.2d 1327, 1331 (D.C. Cr. 1991). It is clear
that the depositors have a protected property interest in their
uncl ai med funds. Thus, the only question here is whether
t hey have received the process they are due. As nentioned
above, the District Court found that the due process rights of
t he depositors had not been viol ated, because they had re-
ceived adequate notice. However, in the course of its deci-
sion, the District Court did not cite the sem nal due process
case of Mathews v. Eldridge, 424 U S. 319 (1976), nor did it
consider the three factors articulated in that case:

First, the private interest that will be affected by the

of ficial action; second, the risk of an erroneous depriva-
tion of such interest through the procedures used, and

t he probable value, if any, of additional or substitute
procedural safeguards; and finally, the Governnent's

i nterest, including the function involved and the fisca
and admi nistrative burdens that the additional or substi-
tute procedural requirement would entail.

424 U. S. at 335.

We have previously noted that "[t] he precise formof notice
depends upon a bal anci ng of the conpeting public and
private interests involved, as defined by the now fanliar
Mat hews factors.”™ Propert, 948 F.2d at 1332. W find,
therefore, that the District Court erred by failing to address
the Mat hews factors when deternining that the FDI C had
provi ded adequate notice to the depositors. Accordingly, we
remand this portion of the case to the District Court so that it
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may properly gather evidence related to the Mathews factors
and then wei gh those factors.

W note that, on remand, the District Court is free to
consi der the anount of noney in each account, as well as the
i ncrenental cost of additional notice, in determ ning what
process is due. It may also find, after bal ancing the factors,
that depositors with |arger anounts of unclained funds are
entitled to additional notice procedures not necessarily due to
depositors with snaller anbunts. However, because the in-
quiries necessary to resolve this claimare very fact-specific,
we leave it to the District Court to determ ne at what
t hreshol d(s) additional notification efforts, if any, are re-
quired. Finally, we note that, although the FD C has re-
peatedly pointed out that "[a]l nost 99.9% of the deposits were
clained," e.qg., Brief for Appellees at 17, this fact is sinply
irrelevant to a determ nation of what notice is due to those
wi t h uncl ai mred deposits.

B.FOA Caim

Lepel l etier also argues that the District Court erred in
finding that the FDIC did not violate FO A when it refused
to rel ease the names of living individuals wth unclai nmed
deposits. The FDIC refused to rel ease the nanes of deposi -
tors under Exenption 6 of FOA, which allows the FDIC to
wi t hhol d "personnel and nedical files and simlar files the
di scl osure of which would constitute a clearly unwarranted
i nvasi on of personal privacy." 5 U S.C s 552(b)(6) (1994).
The Suprenme Court has interpreted the phrase "sinmlar files"
to include all information that applies to a particular individu-
al. See United States Dep't of State v. Washi ngton Post Co.
456 U. S. 595, 602 (1982). It has also found that "[i]ncorporat-
ed in the '"clearly unwarranted' |anguage is the requirenment
for ... [a] '"balancing of interests between the protection of an
i ndividual's private affairs fromunnecessary public scrutiny,
and the preservation of the public's right to governnenta
information." " United States Dep't of Defense Dep't of MIi-
tary Affairs v. FLRA, 964 F.2d 26, 29 (D.C. Gr. 1992)
(quoting Departnent of Air Force v. Rose, 425 U. S. 352, 372
(1976)). Thus, a court must weigh the "privacy interest in
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non- di scl osure against the public interest in the release of the
records in order to determ ne whether, on bal ance, the disclo-
sure would work a clearly unwarranted invasion of persona
privacy." National Ass'n of Retired Fed. Enployees v. Hor-

ner, 879 F.2d 873, 874 (D.C. Cr. 1989) ("NARFE"'); see also
Department of Defense Dep't of Mlitary Affairs, 964 F.2d at

29 ("[Algencies and reviewi ng courts consider whether disclo-
sure of the requested information would result in an invasion
of privacy, and if so, the extent and seriousness of that

i nvasion, as well as the extent to which disclosure would serve
the public interest."”). W begin with the public interest in
di scl osure of the depositors' nanes.

"[T]he only relevant public interest in the FO A bal anci ng
analysis [is] the extent to which disclosure of the information
sought would 'she[d] light on an agency's perfornmance of its
statutory duties' or otherwise let citizens know 'what their
government is up to.' " United States Dep't of Defense v.

FLRA, 510 U.S. 487, 497 (1994). In this case, Lepelletier has
argued that, because "the FDIC, itself, gets to keep any
uncl ai med funds after the term nation of the receivership(s),"”
keepi ng the funds wi thout adequately notifying the depositors
constitutes "crimnal and civil conversion by the FDIC "

Brief of the Appellant at 18. Thus, Lepelletier's argunent
appears to be that, if the FDI C provides the information he
seeks, the public will know how nuch noney the FDI C wil |
recover once the receiverships are term nated.

We find no nerit to this argunent. In NARFE, this court
was asked to decide whether there was any public interest in
rel easing to the National Association of Retired Federa
Enpl oyees ("NARFE'), the nanmes and addresses of those
peopl e receiving annuity paynents fromthe O fice of Person-
nel Managenent ("OPM'). See 879 F.2d at 878-79. 1In
finding that it did not, the court held that:

[t]he lesson for this case ... is that unless the public
woul d | earn somet hing directly about the workings of the
Government by knowi ng the names and addresses of its
annuitants, their disclosure is not affected with the public
interest. Wile we can see how the percentage of the
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federal budget devoted to annuities, the anmount of the
benefit an average annuitant receives, or other aggregate
data m ght be of public interest, disclosure of those facts
woul d not be entailed in (and could be acconplished

wi thout) releasing the records NARFE seeks here. The
sinmple fact is that those records say nothing of signifi-
cance about "what the[ ] Government is up to."

879 F.2d at 879.

This case falls within the logic of NARFE. The FDIC
provi ded the anmounts of all unclainmed deposits to Lepelletier
in Decenber 1995. As a result, Lepelletier already knows
the total ampunt that remnmins unclaimed (approximately $3.5
mllion), as well as the anobunt in each account that remains
uncl ai med. What he seeks here are the nanmes associ at ed
wi th those accounts. But those nanes will not shed |ight on
the FDIC s performance of its duties, because they do not
speak to the issue of how rmuch noney will be recovered by
the FDI C upon term nation of the receiverships. Nor do the
nanes speak to what the agency has done in preparing for
the term nati on of these receiverships. Accordingly, there is
no clearly discernible public interest in releasing the names
associ ated with the uncl ai mred deposits, because such a re-
| ease woul d not informthe public of what the FDICis "up
to."

The next question, then, is whether there is a privacy
interest in the release of the depositors' names. The District
Court found that the depositors had a privacy interest in the
i nformati on sought by Lepelletier, albeit a slight one. Lepel-
letier, 977 F. Supp. at 461. It then held that, because there
was no public interest and a slight privacy interest, it did not
need to " 'linger over the bal ance; sonething, even a nodest
privacy interest, outweighs nothing ... every tinme." " Id.
(quoting NARFE, 879 F.2d at 879).

We agree with the District Court that there appears to be
some privacy interest at stake in this case. Indeed, this court
has often held that individuals have a privacy interest in the
nondi scl osure of their nanmes and addresses in connection
with financial information. See Painting and Drywall, 936

F.2d at 1302-03 (seeking rel ease of name, address, and wage
data); NARFE, 879 F.2d at 875-76 (requesting rel ease of
nane, address, and annuitant status). Even nore inportant-
ly, this court has been particularly concerned when the

i nformati on may be used for solicitation purposes. See

Pai nting and Drywall, 936 F.2d at 1303 ("[T] he workers

woul d experience a significant dimnution in their expecta-
tions of privacy because that sane information wuld al so
have to be provided, for exanple, to creditors, sal esnen, and
uni on organi zers. The dissem nation of this sort of infornma-
tion about private citizens 'is not what the franers of the
FOA had in mind." ") (citation omtted); NARFE, 879 F.2d

at 876 (" "When it beconmes a matter of public know edge that
sonmeone is owed a substantial sum of noney, that individua
may beconme the target for those who would like to secure a
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share of that sum by neans scrupul ous or otherwi se.' ")
(quoting Aronson v. HUD, 822 F.2d 182, 186 (1st G r. 1987)).

However, this case is distinguishable fromthe court's previ-
ous cases in an inportant respect: the individuals in those
cases had no clear interest in the disclosure of their nanes
and addresses. In other words, unlike the instant case, the
individuals in the aforecited cases had no clear prospect of
securing a direct benefit by virtue of disclosure. |In Painting
and Drywal |, a nonprofit cooperative sought the disclosure of
t he nanes, addresses, and social security nunbers associ ated
wi th those who had been enpl oyed by three Departnent of
Housi ng and Urban Devel opnent - assi sted projects to ensure
conpliance with "laws affecting public-works projects in Cali-
fornia." 936 F.2d at 1301. The court found that the disclo-
sure of this information "would constitute a substantial inva-
sion of privacy," because the "same informati on woul d have to
be provided, for exanple, to creditors, sal esnen, and union
organi zers." Id. at 1303. And the enployees in Painting
and Drywall had no clear interest in the release of this
information; the only possible benefit to themwas "that the
informati on would facilitate investigation of governnent ef-
forts to enforce" the laws. 1d.

Li kewi se, in NARFE the court found that the privacy
interest associated with the rel ease of the nanes and address-
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es of those fornmer federal enployees who received annuity

paynments was "significant," because there was "little reason
to doubt that the barrage of solicitations predicted will in fact
arrive--in the mail, over the tel ephone, and at the front door

of the listed annuitants.” 879 F.2d at 878. And the annui -
tants there did not have a corresponding clear interest in the
rel ease of their names. The only benefit that they could

enjoy fromsuch a rel ease was the possible receipt of informa-
tion about NARFE, an organization that sought "to protect

and to further the interests of individuals eligible to partici-
pate in the federal Governnent's civilian retirement system™
Id. at 874. This benefit falls far short of the clear and direct
interest that the depositors have at stake in this case--
nanely, |earning of their personal bank deposits and recover-

i ng them

Therefore, although this court has stated that a slight
privacy interest outweighs no public interest, see NARFE
879 F.2d at 879, this fornulation is inapposite here, i.e., where
t he individual s whom t he governnment seeks to protect have a
clear interest in the release of the requested information
I ndeed, for individuals with sizeable accounts, the interest in
di scl osure may be substantial. Accordingly, we hold that the
FA A anal ysi s under Exenption 6 must include consideration
of any interest the individual mght have in the rel ease of the
i nformation, particularly when the individuals who are "pro-
tected"” under this exenption are |likely unaware of the infor-
mati on that could benefit them

In this case, a nunber of the depositors have a significant
pecuni ary interest at stake, and disclosure of their nanes will
greatly increase the probability that they (or their heirs) wll
be reunited with their funds. Thus, it is overly paternalistic
to insist upon protecting an individual's privacy interest when
there is good reason to believe that he or she would rather
have both the publicity and the noney than have neither
Accordingly, the list-of-names information sought by Lepelle-
tier may be rel eased under FOA  However, because we
remain particularly concerned with the possibility of invading
the privacy of the depositors, and because there is no discer-
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nible public interest in disclosure, we believe any rel ease of
t he depositors' names nust be limted in tw significant ways.

First, any rel ease of names associated with the unclai ned
deposits should not be matched with the ambunt owed to that
i ndividual. W believe that this "unmatched" |ist constitutes
a lesser privacy invasion than a matched one. Therefore, any
list that is rel eased under FO A may only contain the nanes
of those with uncl ai nred deposits, and nmay not provide the
correspondi ng uncl ai mred anount. (The FDI C has al ready
rel eased a |ist containing the anmounts of each deposit; thus,
inthe end, it is possible that there will be two separate lists:
one of nanes, and one of anounts.).

Second, on renmand, the District Court nust determne the
dol I ar anmount bel ow which an individual's privacy interest
shoul d be deenmed to outweigh his or her interest in discover-
ing his or her noney, such that the nanes of depositors with
| esser ampunts nmay be redacted. This will serve to prevent
those with smaller deposits fromunnecessary solicitations,
while still allowing those with arger anbunts to learn of their
interest, albeit at the price of a few unwanted phone calls and
letters.
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There is one small caveat to this final step, however. |If the

District Court determ nes on remand that the depositors

shoul d receive additional notice fromthe FDI C under the due
process clause, it may very well find that the interest of sone
(or perhaps all) depositors in learning of the funds avail abl e
to them has been served. |If so, the court nust take this fact
into account. Thus, if the District Court requires additiona
noti ce procedures under the due process cl ause, the bal ancing
under FOA is likely to favor nondisclosure for at |east sone
depositors, because they will have no interest in receiving the
same information repeatedly. On the other hand, if the
District Court finds that additional notice is not required
under Mathews, it may find that the interest of depositors in

| earning of their noney, at |east above some m ni num

anount, outweighs their privacy interest.

We therefore remand this portion of the case to the District
Court to determine if the depositors' interest in |earning of
their noney outweighs their privacy interest. |If so, the court
nmust determine if there is some mnimumthreshol d anount

bel ow whi ch a depositor's privacy outweighs his interest in
that nmoney. The District Court may then properly require
the rel ease of those nanmes, w thout the correspondi ng
anmounts, associated with accounts that fall above the thresh-
old Ievel.

C. Lepelletier's Contract-Related C ai s

Finally, Lepelletier also appeals the dism ssal of his
contract-related clainms. This court reviews the dism ssal of
Lepel letier's clains de novo, accepting all of his factua
all egations as true and drawing all inferences in his favor.
See Systens Council EM3 v. AT&T Corp., 159 F.3d 1376,

1378 (D.C. Cir. 1998). W find that the District Court did not
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err in dismssing these clains, because Lepelletier failed to
set forth any facts in his conplaint upon which relief could be
granted. See Fed. R Gv. P. 12(b)(6).

Under the agreenent Lepelletier entered into with the
FDI C, Lepelletier was entitled to recover ten percent of any
funds recovered by the FDI C that he had identified. See
Agreenent, reprinted in J. A 15. However, although Lepelle-
tier asserts in his conplaint that the FD C breached its
agreement with him he fails to point to any funds identified
by himthat were recovered by the FDIC. Thus, there are no
grounds upon which Lepelletier may clai mbreach of contract.

Lepel letier also alleges that the FDIC "fal sely induc|ed
himinto] 'settlenment' negotiations.” Conplaint p 49, reprint-
ed in J.A 11. However, Lepelletier has not pointed to any
m sconduct on the part of the FDIC that would give rise to a
cause of action. See id. pp 27-46, reprinted in J. A 8-11.
Accordingly, we affirmthe District Court's dism ssal of Le-
pelletier's contract-rel ated cl ai ns.

[11. Conclusion
For the foregoing reasons, we affirmthe District Court's
di smssal of Lepelletier's contract-related clains, but we re-
verse in part and remand Lepelletier's due process and FO A
clainms to the District Court.

So ordered.
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