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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Filed June 23, 1998
No. 97-5363

Jasper Napol eon Buchanan,

Appel | ant

Audrey Manl ey, Surgeon Ceneral, et al.,
Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia

(No. 97cv01840)

Jasper Buchanan, pro se, filed a brief for appellant.

Before: WIIlians, Sentelle and Henderson, Circuit
Judges.

pinion for the Court filed Per Curiam
Per Curiam Jasper Buchanan, proceedi ng w thout counsel,

filed a conpl ai nt agai nst the Surgeon General of the United
States, the president of the Anerican Medical Association
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("AMA"), and the heads of two tobacco conpanies. Buchan-

an, who is incarcerated in South Carolina, alleged that the
Surgeon Ceneral and the president of the AMA "deliberately
negl ected" their duties to protect himfromhealth risks
associ ated with the tobacco conpani es’ products. He further
al | eged that the heads of the tobacco conpanies intentionally
distributed their products w thout a warning notice regardi ng
the health risks of snoking, and that he suffered injury as a
result. Although his conplaint does not describe the prod-
ucts at issue, on appeal he has provided exhibits show ng the
conpani es' packages for cigarette rolling papers and cigarette
tobacco. Buchanan styled his conplaint as one brought

under the Federal Tort Cdains Act but also clained that his
ei ght h amendnent rights have been violated. He sought
declaratory relief and danages.

After determ ning that there were no viable federal clains
and di smssing the Surgeon Ceneral as a defendant, the
district court concluded that the only proper basis for its
jurisdiction would be pursuant to 28 U. S.C. s 1332, which
provides for diversity jurisdiction in civil actions. The district
court then determ ned that venue in the District of Col unbia
was i nproper and di sm ssed the conpl ai nt without prejudice.
We publish this opinion to address the district court's sua
spont e di sm ssal of the conplaint on the ground of i nproper
venue. 1

In Anger v. Revco Drug Co., 791 F.2d 956 (D.C. Cr. 1986)
(per curian), we held that the district court may not sua
sponte dismss a case as frivolous under 28 U S.C. s 1915(d) 2
on the sole ground that the court |acks personal jurisdiction
over the defendants or that venue is inproper. The court
reasoned that "the Federal Rules of Civil Procedure indicate
that personal jurisdiction is a matter to be raised by notion
or responsive pleading, not by the court sua sponte. There-

1 The district court's rulings that Buchanan failed to state a
federal claimagainst any of the defendants, and its disnissal of the
Surgeon Ceneral as a defendant, do not warrant a published opinion
and are affirmed by separate order

2 Current version at 28 U S.C. s 1915(e)(2)(B)(i).

fore, before the conplaint has been served and a response

recei ved, the court is not positioned to determ ne concl usively
whet her personal jurisdiction exists.” Anger, 791 F.2d at 958
& n.3 (citing Fed. R Cv. P. 12(b) and (h)(1), and extendi ng
their application to sua sponte dismissals for inproper ven-
ue). The court also concurred in the Third Circuit's state-
ment that it is "inappropriate for the trial court to dispose of
the case sua sponte on an objection to the conplaint which
woul d be waived if not raised by the defendant(s) in a tinely
manner." 1d. at 958 (quoting Sinwell v. Shapp, 536 F.2d 15,

19 (3d Gir. 1976)).

As Anger makes clear, the district court erred by sua
spont e di sm ssing Buchanan's conplaint. W conclude, how
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ever, that such procedural error is harmess in cases where,

as here, the appellant has had an opportunity to chall enge the
district court's ruling on appeal but has failed to denpnstrate
that venue is proper. This conclusion is consistent with this
court's longstanding practice of allow ng such error to be
cured on appeal. 1In the past, this court has affirned a sua
sponte di sm ssal on venue or personal jurisdiction grounds
when it is clear that one or both of those defenses exists and
no further factual developnent in the district court is neces-
sary. The court has determ ned whet her affirnmance is war-
ranted by issuing to appellees an order to show cause why the
district court's dismssal order should not be vacated and the
case remanded, and simultaneously inviting appellees to raise

t hreshol d defenses, including | ack of personal jurisdiction and
i nproper venue. W now adopt, with the approval of the ful
court, a nodified procedure that elimnates the requirenment

of an order to show cause directed at appellees.3 This
approach differs fromthe court's current practice only in that
appellees will no |l onger be required to enter an appearance
and rai se the venue and personal jurisdiction defenses in
every case

Al t hough the defenses of inproper venue and | ack of

personal jurisdiction are waived if not raised in a tinely
manner, see Fed. R Gv. P. 12(h)(1), this does not automati -

3 Because this change in procedure has been considered and

approved by the full court, it constitutes the law of the circuit.

Irons v. Dianond, 670 F.2d 265, 268 n.11 (D.C. Cr. 1981).

cally preclude an appellate court fromaffirmng the sua

sponte di sm ssal of a conplaint under 28 U.S.C. s 1915(e) on

the basis of those defenses wi thout first requiring appellees to
raise them 1In cases where the conplaint is dismssed before

it is served, a defendant who never had notice of the suit

cannot be said to have waived an affirnmati ve defense. Mre-
over, the usual concern behind requiring defenses such as

| ack of personal jurisdiction over the defendant and inproper
venue to be raised early or waived--that is, the possible
unfairness to a plaintiff of rejecting a suit "after considerable
ti me and expense has been invested in it"--are not present

when the case is dismssed at the outset. Pino v. Ryan, 49

F.3d 51, 53 (2d Cr. 1995) (affirmative defense appearing on

the face of the conplaint may be a basis for sua sponte

di smssal as frivolous prior to service of the conplaint).

One significant concern that does arise when the district
court sua sponte disnmisses a conplaint on the basis of a
venue or personal jurisdiction defense is that the plaintiff
does not have an opportunity to rai se arguments supporting
venue or personal jurisdiction.4 Accordingly, we will allow
appel lants to raise argunments supporting venue or persona
jurisdiction, and even proffer evidence, for the first tine on
appeal. Oten appellants will have addressed venue or per-

sonal jurisdiction in a notion or brief, but if not, the court wll

i ssue an order to show cause to appellants to allow themto
denonstrate that venue is proper or that the court has

Page 3 of 6
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personal jurisdiction over the defendants. Only if appellants

4 Several circuits neverthel ess have allowed the sua sponte
di smssal of a conplaint as frivolous based on an affirmati ve defense
that appears on the face of the conplaint. See Nasimyv. Warden
Maryl and House of Correction, 64 F.3d 951, 956 (4th Cr. 1995) (en
banc) (statute of limtations), cert. denied, 516 U. S 1177 (1996);
Pino v. Ryan, 49 F.3d 51, 53 (2d Gr. 1995) (same); Moore v.
McDonal d, 30 F. 3d 616, 620 (5th Cr. 1994) (sane); Johnson v.
Rodri guez, 943 F.2d 104, 107 (1st Cr. 1991) (sane), cert. denied,
502 U. S. 1063 (1992); Yellen v. Cooper, 828 F.2d 1471, 1476 (10th
Cr. 1987) (waiver); Sanders v. United States, 760 F.2d 869, 871-72
(8th Cir. 1985) (per curiam (personal jurisdiction).

can nake the relevant showing will appellees be required to
enter an appearance and respond to an order to show cause

why the district court's dismssal order should not be vacated
and the case remanded. This procedure gives appellants

notice of affirmative defenses and an opportunity to be heard,
all ows appellees to avoid the burden of appearing in a case

t hat appears clearly to have been brought in the wong court,
and prevents pointless renmands where the district court's
procedural error is harmess. See 28 U S.C s 2111 ("On the
hearing of any appeal ... in any case, the court shall give
judgrment after an exam nation of the record w thout regard

to error or defects which do not affect the substantial rights
of the parties.").

In this case, Buchanan has addressed in his brief the
district court's venue ruling, but has failed to denonstrate
that venue here is proper. As noted above, we have by
separate order affirmed the district court's dism ssal of Bu-
chanan's federal clainms. Arguably, the conplaint states a
comon law tort claimfor failure to warn Buchanan of the
health risks associated with the use of cigarette rolling paper
and | oose tobacco. The only possible basis for federal juris-
diction over this claimis the diversity statute. See 28 U S.C
s 1332.5 The venue provisions for diversity actions, however,
are not nmet. Such actions may be brought in a judicial
district where (1) any defendant resides, if all defendants
reside in the same State, (2) a substantial part of the events
or omssions giving rise to the claimoccurred, or a substantial
part of the property that is the subject of the action is
situated, or (3) where any defendant is subject to persona
jurisdiction at the time the action is comenced, if there is no

5 Although the conplaint alleges nore than $75,000 as the
anount in controversy and it appears that there nmay be conplete
di versity between Buchanan and the defendants, the allegations of
the conplaint are not detailed enough to determ ne with absol ute
certainty where each litigant resides. The court need not reach
that issue, however, given our conclusion that venue is inproper
See In re Mnister Papandreou, 139 F.3d 247, 1998 W 16351, *7
(D.C. Cr. 1998) (court may dism ss on non-nerits grounds before
finding subject matter jurisdiction).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5363  Document #361550 Filed: 06/23/1998 Page 5 of 6



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5363  Document #361550 Filed: 06/23/1998 Page 6 of 6

district in which the action may otherwi se be brought. See 28
US.C s 1391(a). The conplaint gives addresses for the non-
federal defendants in Illinois and Kentucky, and Buchanan

has not alleged that any of themresides in the District of

Col unbi a. Moreover, no part of the events or om ssions

which gave rise to the claimare alleged to have occurred
here. Nor has Buchanan shown that the action could not be
brought in any other district. Accordingly, we affirmthe
district court's dismssal for inproper venue.6

6 The district court did not abuse its discretion in concluding
that transfer would not be in the interest of justice. See 28 U S.C.
s 1406(a). Not only are there substantive problens w th Buchan-
an's clains, but the sketchy allegations of the conplaint make it
difficult to determ ne where this case could properly be brought.
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