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Before: G nsburg, Sentelle, and Garland, Crcuit Judges.
pinion for the court filed by Crcuit Judge G nsburg
Concurring opinion filed by Crcuit Judge Sentelle.

G nsburg, Crcuit Judge: Wen the Washi ngton Conven-
tion Center discharged Juanita Giffin fromher position as an
electrician, Giffin brought suit alleging sex discrimnation in
violation of Title VIl of the Cvil R ghts Act of 1964, 42 U S.C
s 2000e et seq. At trial, the magi strate judge excl uded
evi dence tending to show that Giffin's inmedi ate supervisor
was opposed to women working as electricians. The WCC
defends that evidentiary ruling on the ground that the super-
visor's alleged bias was irrel evant because he | acked authority
to fire Giffin;, it was his superior, a woman, who made the
ultimate decision to fire the plaintiff. The WC admtted,
however, that the plaintiff's supervisor participated at every
stage of the process that led to her term nation

We hold that evidence of a subordinate's bias is rel evant
where, as here, the ultimte decisionmaker is not insulated
fromthe subordinate's influence. The magistrate judge
therefore erred in excludi ng evidence of the supervisor's bias.
Accordingly, we reverse the judgnent of the district court
and remand the case for a new trial

. BACKGROUND

Juanita Giffin went to work for the WCC as an apprentice
electrician in 1984. Giffin wrked in the "engi neering"
department doi ng routine mai ntenance, such as changing
light bulbs. She had little occasion to devel op her skills but
got favorable performance evaluations. |In 1987 she received
her journeyman electrician's license. As a result of the
reorgani zation that the WCC carried out that same year
Giffin came under the supervision of Ceo Doyle, a man who
regarded Giffin as inconpetent. According to Giffin, Doyle
repeatedly said that wonen should not be working as electri-
ci ans but should stay at hone, "barefoot and pregnant.™
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Doyl e reconmended to his superior, Director of Operations
Reba Evans, that Giffin be fired. After a series of neetings
with Doyle, Giffin, and Randol ph Scott--Giffin's union rep-
resentative--Evans decided to have Doyl e and Scott devel op
a training programfor Giffin (and two ot her enpl oyees
about whom Doyl e had conpl ai ned), after which Doyl e woul d
test Giffin's skills. Wen Giffin had repeatedly failed the
test, Doyle again recommended that Giffin be fired. After
further consultation with Scott and others, Evans discharged
Giffin.

Giffin then filed a conplaint with the D.C. Departnent of
Human Ri ghts charging the WCC with sex di scrimnation.
Upon receiving a right-to-sue letter she brought suit under
Title VII in district court. Giffin's counsel planned to offer
the testinony of Giffin and two (male) coworkers detailing
various sexist remarks allegedly made by Doyle. Before the
trial began, however, the magi strate judge granted the
WCC s motion in [imne to exclude any reference to Doyle's
comment s about the proper role of wonen. Wen Giffin's
| awyer later elicited testinony concerning Doyl e' s coments,
the judge instructed the jury to disregard the testinony.
The judge did, however, permt the foll owi ng exchange during
the cross-exam nation of Evans by Giffin's |awer:

Q You don't recall testifying that Ms. Giffin told you
she had concerns because she believed M. Doyl e
and M. Fleming [another of Giffin's superiors]
were sexists?

A.l remenber the conversation, yes.

Q Do you recall what specifically she told you in that
regard?

A-No, | don't. Mst of the focus that | remenber was
with regard to her performance.

Q Do you recall her telling you that M. Doyl e had
made a statenent to her that he believed that she
shoul d be at home, barefoot and pregnant? Do you
recall her telling you that?
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A. No, | don't.
The jury returned a verdict for the WCC. Giffin appeals.
[1. ANALYSIS

Giffin clains that the nmagi strate judge conmtted revers-
i ble error when he excluded as irrelevant testinony about
Doyl e's sexist remarks. The WCC responds that the judge
did not err at all in excluding the testi nony because Doyl e
was not responsible for Giffin's dismssal and Evans, who
was responsi bl e, based her decision upon an objective test of
Giffin's skills--a test devel oped and supervised in part by
Giffin's union representative. 1In the alternative, the WCC
argues that the exclusion of the disputed testinony was
harm ess error in light of all the evidence indicating that
Giffin was fired for inconpetence.

A. Rel evance

The magi strate judge initially regarded Giffin's effort to
i ntroduce testinony about Doyle's conrents as an attenpt to
snmuggl e into the record evidence relevant only to theories of
recovery that Giffin had failed to raise in her conplaint to
t he Departnment of Human Rights. In his order granting the
WCC s nmotion in Iimne the judge expl ai ned:

Evi dence of a course of conduct as well as statenents
designed to show intent to sexually harass relevant to a
claimof maintaining a sexually hostile work environment
is not relevant to a claimof sexual discrimnation in job
traini ng.

During Giffin's opening statenment, the WCC objected to
Giffin's reference to expected testinony on the issue of
Doyl e's bias. The magistrate judge sustained the objection,

apparently because he still regarded the testinony as rele-
vant only to a sexual harassnment claimthat had not been
preserved for trial. Later in the course of the trial the

magi strate judge shifted his ground sonewhat:

[T]his witness [Doyle] did not have any authority to hire
or fire individuals. He nade a recommendati on and, on

Page 4 of 10



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7074 Document #351714 Filed: 05/12/1998

a nunber of occasions, his reconmmendati on was over -
ruled. So, he was not the one who had the ultinate
authority on it.

Giffin has argued fromthe outset that the excluded testi-
nmony is probative of Doyle's nmotive and intent and rel evant
to the case because Doyl e was responsible for Giffin's train-
ing and participated in the decisionnaking process that led to
her discharge. The WCC, on the other hand, argues that
Doyl e's notive and intent are not rel evant because Evans, not
Doyl e, made the decision to fire Giffin.

The WCC relies upon the reasoning of a recent case in the
Seventh Circuit:

[When the causal relationship between the subordinate's
illicit motive and the enployer's ultimte decision is
broken, and the ultimte decision is clearly nmade on an

i ndependent and a legally perm ssive [sic] basis, the bias
of the subordinate is not relevant.

WIllis v. Marion County Auditor's O fice, 118 F.3d 542, 547
(1997). So nuch is uncontroversial; even Giffin agrees with
the principle. Hence, if it is true, as the WCC argues, that
Evans's "decision [to terminate Giffin was] independent of,

or insulated from' Doyle, then the evidence of Doyle's bias
was properly excluded as irrel evant.

Giffin maintains, however, that "Doyle was in fact an
i ntegral part of the decision-making process” that led to her
di scharge, so that Doyle's discrimnatory notive "woul d have
i nfected any deliberations over whether to term nate Pl ain-
tiff's enploynment.” W agree. Unlike the court in WIllis,
we cannot say that "[t]he record affirmatively denonstrates
that [the decisionmaker's] estimation of the quality of [plain-
tiff's] work was not jaded by anyone el se's subjective and
possi bly [sexual ly] biased evaluation.” 118 F.3d at 547.

On the contrary, Doyle was Evans's chief source of infor-
mation regarding Giffin's job performance, repeatedly urged
Evans to termnate Giffin, was then made responsible for
training Giffin, hel ped develop the tests used to assess
Giffin, was responsible for evaluating Giffin's success on
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those tests, and was in contact with Evans at every significant
step in the decisionmaki ng process. Under these circum
stances, in which Evans's dependence upon Doyl e's opinion

was hei ghtened by her inability independently to assess Gif-
fin's technical proficiency, a jury exposed to the excluded

evi dence of Doyle's sexismm ght well conclude that Doyle

used Evans, in Judge Posner's phrase, "as the conduit of [his]
prejudi ce--his cat's-paw. " Shager v. Upjohn Co., 913 F.2d

398, 405 (7th Gr. 1990).

That Randol ph Scott, a representative of Giffin's union,
and others participated in the decisi onmaki ng process togeth-
er with Doyle was not sufficient to insulate Evans from
Doyl e's influence. By his own estimate, Scott personally
observed only sone five percent of Giffin's training. Like
Evans, Scott depended upon Doyl e's observati ons and eval ua-
tion for nost of his know edge about Giffin's perfornmance.

Evi dence of Doyle's intent is therefore relevant in eval uating
Giffin's termnation, and the magi strate judge erred by
excluding it.

Thus do we join at |east four other circuits in holding that
evi dence of a subordinate's bias is relevant where the ultimte
deci sion maker is not insulated fromthe subordinate's influ-
ence. See Stacks v. Southwestern Bell Yellow Pages, Inc., 27
F.3d 1316, 1323 (8th Cir. 1994) ("an enpl oyer cannot escape
responsibility for [ ] discrimnation ... when the facts on
which the reviewers rely have been filtered by a manager
determ ned to purge the labor force of [a protected class of]
wor kers"); see also, e.g., Abranms v. Lightolier, Inc., 50 F.3d
1204, 1214 (3d Cr. 1995); Sinpson v. Diversitech Ceneral
Inc., 945 F.2d 156, 160 (6th Cr. 1991); Shager v. Upjohn Co.
913 F.2d 398, 405 (7th CGr. 1990); «cf. Steverson v. Coldstein,
24 F.3d 666, 670 (5th Gr. 1994).

B. The Opened Door Doctrine

The magi strate judge's exclusion of testinony about
Doyl e's alleged bias is particularly surprising in light of the
adm ssion in evidence of Doyle's self-serving statenents
about his lack of discrimnatory intent. Wen Doyle testified
on direct exam nation that he had recomended to Evans
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that three enployees, including Giffin, be term nated, the
foll owi ng exchange ensued:

Q D d you make those reconmendati ons because they
were wonmen?

A-No.... It has nothing to do with wonen. It has to
do with someone who has an electricians' [sic] |icense
who did not know basi c fundanental s.

By eliciting that testinony, the WX "opened the door" to
matters excluded by its own notion in limne. Testinony
i mpugni ng Doyl e's intent should have been admtted on re-
buttal at |east for purposes of inpeachnent and in order to
prevent the jury fromformng the erroneous inpression that
the proper characterization of Doyle's intent was undi sputed.
See United States v. Baird, 29 F.3d 647, 654 (D.C. Cr. 1994)
("Once the door is opened, the other party can get through it
otherwi se irrel evant evidence 'to the extent necessary to
renove any unfair prejudi ce which mght otherw se have
ensued’ "). Yet when Giffin's counsel tried to bring the
excl uded evidence in through the door opened during the
defendant's case-in-chief, the magi strate judge denied the
nmoti on, thus conpounding his error

C. Harm ess Error

The WCC mai ntains that any error in the exclusion of
evi dence concerning Doyle's views on wonmen as electricians is
harm ess because of the overwhel m ng evidence that Giffinis
an inconpetent electrician. That evidence does not, however,
render harm ess the exclusion of the testinony regarding
Doyl e's intent. Mst of the evidence of Giffin's incom
pet ence cones fromthe sel fsame Doyle, and a jury m ght
wei gh that evidence differently if it had reason to believe that
Doyl e did not want wonen electricians in his shop. Mre-
over, the gravanmen of Giffin's conplaint is that her apparent
i nconpet ence was the product of Doyle's aninmus agai nst
worren, which led himto neglect her training and then to test
her for skills that she did not need in order to do her job

For these reasons we think that a reasonable jury that
heard the excl uded evidence m ght have deci ded that the
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plaintiff was fired because of her sex notw thstanding the
evi dence that she was term nated for inconpetence. Accord-
ingly, we nust remand the case for a new trial.

[11. CONCLUSI ON

Cleo Doyle played a central role in the decisionnaking
process that led to Giffin's termnation. That Randol ph
Scott and others al so participated did not insul ate Reba
Evans, the ultinmate decisionnaker, from Doyle's influence in
deciding whether to fire Giffin. The testinmony of three
wi t nesses that Doyl e had said wonmen shoul d not be electri-
cians and Giffin's testinony that he had told her she should
be at home, barefoot and pregnant, would permt a reason-
able jury to infer that Giffin |lost her job on account of her
sex. Therefore, the magi strate judge's exclusion of that
testimony was error, and we cannot rule out the possibility
that the error affected the outcome of the trial. Accordingly,
we vacate the judgnent of the district court and remand the
case for a newtrial.

It is so ordered.
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Sentelle, Crcuit Judge, concurring: | join in ny col-
| eagues' judgnent reversing the judgnent of the district
court and remanding for a newtrial, but I do so with the
ut nost reluctance. Wen we review the evidentiary rulings
of a trial judge, we should be ever m ndful of the express and
stringent standards set forth in Rule 103 of the Federal Rules
of Evidence that "[e]rror may not be predicated upon a ruling
whi ch admits or excludes evidence unless a substantial right
of the party is affected....” 1In applying that rule we have
hel d, as have all other circuits, that district judges enjoy
broad discretion in their evidentiary rulings, and that we will
reverse such rulings "only if [they] are an abuse of discre-
tion." Carey Canada, Inc. v. Colunbia Cas. Co., 940 F.2d
1548, 1559 (D.C. Gir. 1991). On the record before us, taken
as a whole, that abuse of discretion is not apparent.

The evi dence excluded by the district court went to the bias
of a subordi nate and not the decision nmaker. As the mpjority
recogni zes:

[When the causal relationship between the subordinate's
illicit motive and the enployer's ultimte decision is
broken, and the ultimte decision is clearly nmade on an

i ndependent and | egally perm ssive [sic] basis, the bias of
t he subordinate is not rel evant.

WIllis v. Marion County Auditor's Ofice, 118 F.3d 542, 547
(7th Cr. 1997). The record before us is at |east consistent
with, if not conpellingly supportive of, a conclusion that
Evans, the ultinmate decision nmaker, made the decision to

term nate appellant based on an objective test adm nistered
with the participation of her union representative. This
testing al one woul d seem enough to break any causal relation-
ship between Doyl e's alleged bias and that decision. Wile
appellant is able to tease out of the record tenuous support
for the proposition that the causal connection was unbroken,
find that to be a thin reed upon which to rest a reversal of a
final judgnment based on an evidentiary ruling subject to an
abuse of discretion standard. It is nost difficult to see this
ruling as affecting a "substantial right" of appellant.
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In the end, | join the reversal solely because of the theory
advanced in Part 1B of ny coll eagues' opinion. That is,
appel | ee "opened the door" to matters excluded by its own
notion in limne. See United States v. Baird, 29 F.3d 647,
654 (D.C. Cir. 1994). Under that theory--advanced, | m ght
add, nore articulately by nmy coll eagues than by appellant--1
agree that the trial judge's exercise of discretion crossed the
boundary of abuse, and | therefore join in the reversal.
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