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Rogers, Circuit Judge: Andrea Hel |l er appeal s the grant
of summary judgnment to Fortis Benefits |Insurance Conpany
("Fortis™) on her claimthat the conpany inproperly denied
her disability benefits and breached its fiduciary duty in
vi ol ati on of the Enpl oyee Retirenment Income Security Act of
1974 ("ERISA"), 29 U S.C. ss 1001-1461 (1994). After pay-
ing Heller disability benefits for five years, Fortis determ ned
that she no | onger qualified as disabled under its plan and
term nated her benefits. The district court approved this
term nation and further ordered Heller to reinburse Fortis
for disability paynments for which she had not actually been
eligible. Because Heller failed to present a genuine issue of
material fact regarding her qualification for disability benefits
under Fortis' plan, and because we hold that restitution was
an avail able renedy for the conpany under ERI SA and t hat
the district court did not abuse its discretion in ordering the
award, we affirm

Hel | er worked as a marketing representative for MCue
Systenms, Inc. ("MCue"), beginning in March 1985. The job
was stressful, and she injured her back, neck, and shoul der
by carryi ng heavy conputer equi pnment on nunerous business
trips. In January 1986, she filed for disability under McCue's
heal th benefits plan, which provided for insurance coverage
fromFortis.1 |In order to qualify as "totally disabled" under
the plan and thus be eligible for paynents, she had to be
"unable to performthe material duties of ... her regular
occupation or enploynent." Agreeing that she qualified for
paynments as a "totally disabl ed" person under this definition
Fortis approved Heller's claim She accordingly received
disability benefits fromFortis for five years, from 1986
t hrough 1991.

1 MCue purchased the plan fromthe Mitual Benefit Insur-
ance Conpany, which was succeeded as the conpany responsible
for adm nistering the plan by Fortis in 1991. For ease of reference,
we refer to Heller's insurer throughout as "Fortis."
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Under Heller's plan, however, the standards for her eligi-
bility for benefits changed after five years and, by letter of
February 4, 1991, Fortis informed Heller that it would review
her continued entitlenment to benefits. As Heller's plan pro-
vided, a person is "totally disabled" if

A. Cccupation Test

(i) during the first 60 nonths of any One Period of Tota
Disability, the Person Insured is under the regular care
and attendance of a Licensed Physician (other than him
or herself) and unable to performthe material duties of
his or her regular occupation or enploynent; and

(ii) after the first 60 nonths of any One Period of Tota
Disability, the Person Insured is unable to performthe
material duties of any and every gai nful occupation or
enpl oynment for which the person is or becones reason-
ably fitted by education, training or experience.

VWile a Person Insured neets these requirenents, limt-
ed enploynent will not interrupt the Qualifying Period
or the Period of Total Disability.

B. Earni ngs Test

If a Person Insured is working, and is not disabled by

the Occupation Test definition of Total Disability, we wll
consi der the Person Insured to be "Totally Di sabl ed”
during any nmonth when he or she is not able, because of

I njury, sickness or pregnancy, to earn nore than 50% of

his or her Mnthly Earnings.

Fortis advised Heller that it would investigate the nerits of
her continued claimfor benefits and that "the issuance of any
further benefits should not be construed as an adm ssion of
l[iability on our part to continue benefits indefinitely beyond
the first sixty nonths of disability.”

Thereafter, Fortis comm ssioned Crawford & Conpany
("Crawford"), an enploynent consulting firm to interview
Hel | er, assess whet her she could performany jobs, and
conduct a | abor market survey to detern ne what jobs m ght
be available for her. Inits "Initial Vocational Assessnment"”
report on March 22, 1991, Crawford concluded that Heller

Page 3 of 14



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7095  Document #349601 Filed: 05/01/1998 Page 4 of 14

"possesses many transferable skills fromher work history

that woul d be useful in other |ess physically demandi ng types

of work," based on her experience, college education, and

sales skills. From May 10 through June 5, 1991, Crawford
conducted a "Labor Market Survey" that indicated that Hel-

I er "has good transferrable skills that apply to different types
of jobs that are presently available in the | abor market, and
those are too nunerous to list here, but include custoner
service, bank positions, any retail, etc." Crawford listed ten
sal es positions for which Heller mght be particularly suited.?2

Additionally, Fortis dispatched its in-house investigator to
det erm ne whether Heller was working at her husband's | aw
firmduring the tinme that she was receiving disability bene-
fits. The investigator determ ned that Heller spent sone
time at the firmduring the workday, and he al so found sone
docunents inplying that she worked there--for instance, a
letter referring to her editing assistance. However, neither
Hel l er's social security and tax records nor the law firnms's
records provided docunentation of such enpl oynment or in-
conme; nor did she ever notify Fortis of any return to work or
recei pt of new i ncone.

Finally, Fortis assenbled the nmedical reports on Heller
from exam nations since the onset of her disability. Three
physi ci ans pronounced her fit for certain kinds of enploy-

ment. In 1987, Dr. Philip Pul aski concluded that he "would
have a hard tinme, at |east fromthe neurol ogi c perspective,
continuing to back up her clains of disability.” 1In 1989, Dr.

John Devor concluded that "[nmost of the tinme, [Heller]
probably woul d not have nore than a slight handi cap worki ng

ei ther as an outside sal esperson or an inside sal esperson.” In
1990, Dr. Louis Levitt concluded: "In ny opinion the patient
is not totally disabled fromgainful enploynment.” In addition

Dr. Raynond Drapkin, Heller's attendi ng physician, who had
been of the opinion that Heller had been di sabl ed, agreed on
January 23, 1991, in response to a questionnaire sent by
Fortis, that Heller was a good candi date for vocational reha-

2 Relying on tel ephone calls nade one year after Crawford
conpleted its survey, Heller disputes the availability of these jobs.
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bilitation. On Septenber 6, 1991, in response to another
guestionnaire, Dr. Drapkin further agreed that Heller could
be available for "light work duty” and was "OK' for "seden-
tary work." He answered in the affirmative the question

whet her she could "possibly return to work on a full-tine
basi s as an inside sal esperson where she is not require[d] to
travel or lift heavy equi pment and where she is allowed to
alternate her position when necessary."”

Based on its investigation, Fortis concluded that Heller
satisfied neither the plan's Cccupation Test nor its Earnings
Test, and therefore was unqualified to receive benefits. By
letter of January 15, 1992, Fortis notified Heller of the
term nation of her benefits. After outlining the nedica
informati on and the information provided by Crawford, the
letter stated: "Based on the nedical information and the
results of the Labor Market Survey, benefits could be denied
on these findings alone[;] however we al so have information

docunenting that [Heller] has worked ... since 12/19/88." In
addition to term nating her benefits, Fortis demanded repay-
ment of "benefits that were not due."” The letter did not

advi se her of any right to appeal the benefits determ nation

Hel |l er sent a nunber of docunments to Fortis, to which
Fortis responded both in witing and by tel ephone conversa-
tion with Heller's attorney that it would treat the docunments
as an appeal of its benefits determ nation. Nonetheless, two
days after receiving this notice fromFortis, Heller filed suit
al | egi ng, anong other things, violation of ERI SA specifically,
29 U.S.C s 1132(a)(1)(B), which provides that "[a] civil action
may be brought ... by a participant or beneficiary ... to
recover benefits due to himunder the terns of his plan, to
enforce his rights under the terns of the plan, or to clarify
his rights to future benefits under the ternms of the plan.” 29
US. C s 1132(a)(1)(B) (1994). Fortis counterclainmed for res-
titution of benefits paid Heller after January 1991. The
district court resolved the case on cross-notions for sunmary
judgrment, ruling in Fortis' favor on both Heller's claimand
its counterclaim The court found that Fortis was entitled to
$19,811.00 in restitution, the ambunt erroneously paid to
Hel l er after her fifth year of receiving benefits.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7095  Document #349601 Filed: 05/01/1998 Page 6 of 14

On appeal Heller contends that the district court erred in
granting summary judgnment agai nst her because Fortis de-
ni ed her a meaningful review process in violation of 29 U S.C
s 1133. She also contends that the district court failed to
apply either test for "total disability" properly in the context
of a motion for summary judgnment. Under the Qccupation
Test, she maintains, the severity of her disability presented a
mat eri al question of fact. Furthernore, she maintains that
the district court could not have concluded that she failed the
Earni ngs Test on the basis of sparse nedi cal evidence and
undocunent ed al | egati ons that she was working at her hus-
band's law firm Finally, she contends that the district court
erred in awarding Fortis restitution. Qur review of the grant
of summary judgnent, as well as the denial of Heller's own
motion for summary judgnent, is de novo. See Henke v.
Department of Commerce, 83 F.3d 1445, 1448 (D.C. Cir.
1996); Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cr. 1994).

Rul e 56(c) of the Federal Rules of G vil Procedure provides
that a court shall grant a notion for sunmary judgnent if
"the pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the nmoving party is entitled to a judgnment as a matter of
law." Fed. R Cv. P. 56(c). Facts are deened "material" if a
di spute over them "m ght affect the outcone of the suit under
the governing law. " Anderson v. Liberty Lobby, Inc., 477
U S. 242, 248 (1986). A factual dispute is "genuine" where
"the evidence is such that a reasonable jury could return a

verdict for the nonnoving party." 1d. The noving party has
t he burden of denonstrating the absence of a genuine issue of
fact for trial. See id. at 256. |If the noving party satisfies

this burden, Rule 56(e) provides:

VWhen a notion for summary judgnment is nmade and

supported as provided in this rule, an adverse party may
not rest upon the nere allegations or denials of the
adverse party's pleading, but the adverse party's re-
sponse, by affidavits or as otherw se provided in this
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rule, nmust set forth specific facts showing that there is a
genuine issue for trial. |If the adverse party does not so
respond, summary judgnent, if appropriate, shall be

ent ered agai nst the adverse party.

Fed. R Cv. P. 56(e).

A

Because Hell er nade her disability claimthrough an insur-
ance plan offered by her enployer, this coverage case is
governed by ERISA. See 29 U S.C. ss 1002(1), 1003(a)

(1994). Section 503 of ERI SA provides that

every enpl oyee benefit plan shall--

(1) provide adequate notice in witing to any partici-
pant or beneficiary whose claimfor benefits under the
pl an has been denied, setting forth the specific reasons
for such denial, witten in a manner calculated to be
understood by the participant, and

(2) afford a reasonable opportunity to any participant
whose clai mfor benefits has been denied for a full and
fair review by the appropriate named fiduciary of the
deci si on denying the claim

Id. s 1133. Initial clainms handling nust be conpleted within
time limts prescribed by the Secretary of Labor. See 29
C.F.R s 2560.503-1(e) (1997). |If a claimis denied, the
fiduciary reviewi ng the denial nust act pronptly and within
time periods prescribed by the Secretary of Labor foll ow ng
any request for review by the plan participant. See id.

s 2560.503-1(h). The Secretary has fixed that time period in
nost cases at 120 days:

A deci sion by an appropriate naned fiduciary shall be
made pronptly, and shall not ordinarily be nmade | ater
than 60 days after the plan's receipt of a request for
review, unless special circunstances (such as the need to
hold a hearing, if the plan procedure provides for a
hearing) require an extension of time for processing, in
whi ch case a decision shall be rendered as soon as
possi bl e, but not later than 120 days after receipt of a
request for review.
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Id. s 2560.503-1(h)(21)(i). |If the decision is not rendered
within the 120-day period, the claimis deenmed denied on
review, see id. s 2560.503-1(h)(4), and the clai mant may
"bring a civil action to have the nmerits of his application
determ ned, just as he may bring an action to challenge an
outright denial of benefits,"” Massachusetts Mut. Life Ins. Co.
V. Russell, 473 U S. 134, 144 (1985). Delay in the processing
of an application or appeal does not, however, give rise to a
private right of action for conpensatory or punitive relief.
See id.

The rel evant regul ati ons al so provide that the notice re-
qui red by section 1133 includes "appropriate information as to
the steps to be taken if the participant or beneficiary w shes
to submit his or her claimfor review" 28 C.F.R s 2560.503-
1(f)(4). Fortis never advised Heller of her right to appeal in
its denial letter. However, this would not necessarily render
summary judgnment in favor of Fortis inappropriate given its
substantial conpliance with section 503 of ERISA and its
acconpanyi ng regul ations. See, e.g., Brehnmer v. Inland Stee
I ndus. Pension Plan, 114 F.3d 656, 662 (7th G r. 1997); Kent
v. United of Oraha Life Ins. Co., 96 F.3d 803, 807 (6th Cr.
1996). Indeed, "when clai mcomunications as a whole are
sufficient to fulfill the purposes of Section 1133 the claim
decision will be upheld even if a particular comunication
does not neet those requirenents. Kent, 96 F.3d at 807.

Here, before Heller filed her lawsuit, she was inforned of her
right to appeal and that appeal proceedi ngs were being
commenced. Fortis advised Heller through her present at-

torney on February 19, 1993, a nonth after sending the
termnation later, that it would treat various docunents sent

by her as an appeal. Thus, although the initial letter from
Fortis inform ng Heller of the denial of her disability benefits
did not conformto the requirenents of the regulations, "the
procedures, when viewed in light of the nyriad conmmuni ca-

tions between claimant, her counsel and the insurer, [appear]
sufficient to neet the purposes of Section 1133 in insuring

that the claimant understood the reasons for the denial of

[ her benefits] as well as her rights to review of the decision.™
Id. at 807.
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In any event, Heller now asserts that even if Fortis had
resol ved her appeal, the established review process was es-
sential ly nmeaningl ess because it consisted nerely of the
clains adjuster's reconsideration of his owm work. But we
have no occasion to determ ne whether Fortis' procedura
shortcom ngs violated 29 U. S.C. s 1133 and its attendant
regul ations, and, if so, what remedy m ght be appropriate,
because Hell er never attenpted to make use of Fortis' appea
process. Wile the insurer offered to treat Heller's corre-
spondence as an appeal of its denial of benefits, Heller did not
wait to see how the appeal would be resolved. Instead, she
filed her lawsuit two days after Fortis' February 19th offer
Not only did she shortcut any review that m ght have oc-
curred, but she even asserted in her conplaint that she had
exhausted her adm nistrative remedies. Under the circum
stances, she cannot establish that she was denied "a fair
opportunity for review' of her claimbecause she never gave
Fortis a chance to conplete its review. Id. at 807. Nor can
she show that Fortis' processing of her claimdenial preju-

di ced her because she imedi ately filed suit against the

i nsurer. See Hancock v. Mntgonery Ward Long Term

Disability Trust, 787 F.2d 1302, 1308 (9th Cir. 1986). By
doi ng so before exhausting the renedi es provi ded by her

insurer, Heller's position nowis no different than it would
have been if Fortis had neglected to process her correspon-
dence as an appeal. See 29 CF. R s 2560.503-1(h). In

ei ther event, her next nove woul d have been to file suit in the
district court. See Massachusetts Miut. Life Ins. Co., 473

U S at 144

Under the Cccupation Test in Fortis' plan, insureds are
considered "totally disabled" (after the first five years of
disability) if they are "unable to performthe material duties
of any and every gai nful occupation or enploynment for which
the person is or becones reasonably fitted by education
training or experience." Heller contends that there was a
genui ne issue of material fact whether she was unable to
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performthe duties of any gainful occupation and whet her
there were any job opportunities for which she was reason-
ably fitted.

Hel l er' s exam ning and treating physicians agreed, howev-
er, that she was able to work in 1992, and she presented no
evi dence to contravene the Crawford report that jobs were
available to her. "Courts review ERI SA-plan benefit deci -
sions on the evidence presented to the plan adm nistrators,
not on a record |later made in another forum™ Block v. Pitney
Bowes Inc., 952 F.2d 1450, 1455 (D.C. Gr. 1992), and all the
evi dence available to Fortis when it made its clai mdecision
suggested that Heller was able to work as a nedical matter
at least in a sedentary occupation. Not only had three
out si de nedi cal exam ners concluded that she was not dis-
abl ed, but her own attending physician, Dr. Drapkin, also
advised Fortis that Heller was ready for "light work duty"”
and "sedentary work." Because Dr. Drapkin's January 15,

1997, declaration that he had al ways thought his patient was

di sabl ed, regardless of his earlier conclusions as to her suita-
bility for sedentary work, was unavail able to Fortis before it
denied Heller's claimfor further benefits on January 15, 1992,
that decl aration may not be considered now. See id. Hence,
there is no genuine factual dispute about the nedical concl u-
sions available to Fortis at the tine it termnated Heller's
benefits. Those medi cal concl usi ons unani nously indicated

that Heller was capabl e of sone work.

Nor was there a genuine question of material fact as to the
avail ability of enploynent for which Heller would have been
"reasonably fitted by education, training or experience," as
required by the plan. Heller was confronted with Crawford's
vocati onal assessment indicating that she was a good candi -
date for enploynent in inside sal es because she had transfer-
rable skills, a college education, and job experience. Heller
presented Fortis with nothing to chall enge that assessnent
ot her than speculation that it would be difficult at her age for
her "realistically" to get one of the inside sales jobs, and that
the jobs might pay m ni mumwage. Her evidence that none
of the several jobs listed by Crawford were still avail abl e one
year later did not underm ne Crawford' s assessnent; certain-
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ly it did not indicate that simlar jobs were unavail abl e.
Therefore, although "the burden of proof is upon the insured
as to questions of coverage and disability,” 20 John Al an

pl eman & Jean Appl eman, |nsurance Law and Practice
s 11376 (1980) (footnote omtted) (citing cases); cf. Perdue v.
Burger King Corp., 7 F.3d 1251, 1254 n.9 (5th G r. 1993),
Heller did not provide Fortis with evi dence suggesting that
she had "an inpairnment which would prevent [her] from
perform ng sone identifiable job,"” See McKenzie v. Cenera
Tel ephone Co., 41 F.3d 1310, 1317 (9th Gr. 1994). Heller did
not present any evidence to Fortis sufficient to establish her
right to benefits under the conpany's Cccupation Test.

Nor can Heller prevail under the alternative Earnings
Test. Under that test, an insured who "is not able, because
of Injury, sickness or pregnancy, to earn nore than 50% of
his or her Monthly Earnings" before going on disability is
entitled to benefits. The nost inportant part of this defini-
tion for Heller is the phrase "able ... to earn.” Crawford's
anal ysis of Heller's enploynment prospects concluded that she
was qualified for a nunber of avail able inside sales jobs, and
listed a nunber of exanpl es paying base sal ari es between
$20, 000 to $35,000 per year. The wages fromthese jobs
exceeded 50% of the roughly $35,000 that Heller nade when
she was working for McCue prior to her disability.3 Again,
Hel | er has presented no evidence to show that she could not
find a job that would pay at |east 50% of the salary she
earned at McCue, despite her obligation to do so. See Fed. R
Cv. P. 56(e).

3 Indeed, under Fortis' interpretation of its Cccupation Test, a
"gai nful " occupation is an occupation that pays at |east the anmpunt
of the gross nmonthly long-termdisability benefit that the clai mant
receives fromFortis--in Heller's case, $1801 per nonth. Thus,
when it denied Heller's claimunder that test, Fortis necessarily
found that Heller could earn at |east $1801 per nonth, which is
nmore than one half of Heller's average nonthly salary at MCue
and thus sufficient to satisfy the Earnings Test. As noted, Heller
has not presented evidence sufficient to sustain a claimagainst
Fortis' application of its Qccupation Test.
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For these reasons, the district court properly concl uded
that the nedi cal and occupational evidence before Fortis at
the tinme of its decision to term nate benefits was sufficient to
support that decision. Because Heller has presented no
contradictory evidence, we need not reach other disputed but
nonmat eri al issues of fact, such as whether Heller actually
was wor king for her husband's law firm in order to affirm
the grant of summary judgnent.

This circuit has not previously decided whether there is a
cause of action for restitution under ERISA. Fortis filed its
counterclaimfor restitution pursuant to ERI SA's provision
that "[a] civil action may be brought ... by a ... fiduciary
(A) to enjoin any act or practice which violates any provision
of this subchapter or the ternms of the plan, or (B) to obtain
other appropriate equitable relief ... to redress such viol a-
tion." 29 U S.C. s 1132(a)(3). As the Third Crcuit concl ud-
ed in Luby v. Teansters Health, Wlfare & Pension Trust
Funds, 944 F.2d 1176 (3d Cir. 1991), "[a]lthough ERI SA itself
does not explicitly provide a statutory right of restitution, it is
cl ear that Congress intended federal courts to fashion a
federal common-1aw under ERISA, and this permits applica-
tion of a federal common-Iaw doctrine of unjust enrichment.”

Id. at 1186. A nunber of courts have created an unj ust
enrichment remedy, permtting ERI SA fiduciaries such as

Fortis to seek restitution against third parties who wongly

or mstakenly receive noney to which the plan is entitled.

See, e.g., Blue Cross & Blue Shield of Ala. v. Witz, 913 F.2d
1544, 1548-49 (11th Gr. 1990); Provident Life & Accident

Ins. Co. v. Waller, 906 F.2d 985, 994 (4th Cr. 1990). But see
NYSA- | LA GAl Fund v. Poggi, 617 F. Supp. 847, 849

(S-D.N. Y. 1985). As the district court correctly concl uded,
this furthers the goal of ERI SA to safeguard "the corpus of
funds set aside" under the plan.4 Luby, 944 F.2d at 1186; see

4 Wiile Luby itself is different fromthe instant case to the
extent that it involved a m staken paynent to a nonbeneficiary
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also Printing Industry of 1ll. Enployee Benefit Trust v.
Stout, 157 F.R D. 448, 451 (N.D. Ill. 1994) ("[Denial of a

federal cause of action would ultimtely underm ne ERI SA' s
goal of expandi ng pension and wel fare benefit plan cover-
age."). Accordingly, we hold that Fortis could properly seek
restitution under ERI SA.

The question remai ns whether the district court properly
granted Fortis restitution. Here, the scope of our reviewis
nmore limted than with regard to whether restitution was a
possi bl e remedy; we only review awards of restitution for
abuse of discretion. See United States v. Rezaq, 134 F.3d
1121, 1141 (D.C. CGir. 1998). Cenerally, restitution is an
appropriate remedy where there i s unjust enrichment:

three el enents enconpass the equitable remedy of un-

just enrichment and quasi-contract: the plaintiff nust
show that (1) he had a reasonabl e expectati on of pay-

ment, (2) the defendant shoul d reasonably have expected

to pay, or (3) society's reasonabl e expectations of person
and property woul d be defeated by nonpaynent.

Val ler, 906 F.2d at 993-94 (citing Colin Kelly Kaufman

Corbin on Contracts s 19A, at 50 (Supp. 1989)). Heller
contends that the restitution ordered by the district court was
unfair essentially because she had not been notified that the
conpany woul d seek restitution until it term nated her pay-
ments. Her plan did not specifically provide for restitution
and Fortis never expressly stated that its paynent of the
benefits after the five year termexpired was conditional. Yet
the district court was presented with evidence that Fortis had
previously notified Heller in witing that its paynment of
benefits after the first five years could not be deened an

adm ssion of liability. Reasonably viewed, Fortis thereby
notified Heller that it expected rei nbursement for benefits

for which she was not eligible. It is true that the plan did not

expressly provide for restitution, but nothing in the plan

i nstead of a disputed paynent to a beneficiary, the principle re-
mai ns the sane. In both cases the recipient of the noney receives

Page 13 of 14

benefits to which she is not entitled, a cost unfairly borne by the

ot her menbers of the plan. See Witz, 913 F.2d at 1548.
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prohi bited such recovery by Fortis. Wile it mght well be
preferable for the plan to be explicit on the point, notice by
letter may well afford nore effective notice than a provision
buried in a lengthy policy statement. The district court,
therefore, did not abuse its discretion in ordering restitution
in such circunstances.

Accordingly, we affirmthe judgnent.
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