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was on the brief.

Bill Lann Lee, Acting Assistant Attorney Ceneral, United
States Departnment of Justice, Mark L. Gross and Mchelle
M Aronowitz, Attorneys, were on the brief for am cus curiae
Uni ted States.

Harvey L. Pitt and Douglas W Baruch were on the brief
for ami cus curiae Harvey L. Pitt.

Bef ore: Edwards, Chief Judge, Wald and G nsburg,
Circuit Judges.

pinion for the Court filed Per Curiam

Per Curiam As part of the settlement of a suit brought by
the National Association for the Advancenent of Col ored
Peopl e ("the NAACP') that challenged the nethod of voting
for menbers of the Board of Conmi ssioners of O evel and
County, North Carolina ("the Board"), the Board agreed to
adopt a plan that increased its size fromfive to seven
menbers and provided that voters would be permtted to cast
only four votes for the seven positions. The settlenent
further provided that until elections could be held to fill the
two additional slots, these positions would be filled by appoin-
tees who were "representative of the black conmmunity" in the
county. Soon after the district court issued a consent decree
i ncorporating the parties' agreement, the C evel and County
Associ ation for Government by the People, an unincorporated
associ ation of voters in the county, and six individual plain-
tiffs, all of whomare white (collectively, "the CCAG"),
brought suit against the Board and the NAACP, chall engi ng
the adoption of the plan as a violation of their constitutiona
rights and as contrary to state law. The district court,
finding none of their challenges to be neritorious, granted
summary judgnment in favor of the defendants. W concl ude,
however, that the Board was wi thout authority under state
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| aw to consent to such a change in the election plan, and thus
we vacate the decree. Because the decree was invalid under
state | aw, we need not reach the CCAG s constitutiona

cl ai ns.

| . Background

From 1966 to 1994, the Board consisted of five nenbers
el ected at |large every two years for staggered, four-year
terns. During that tinme, no African Anericans had ever
been el ected to the Board al though they constituted 20.9
percent of the county's total popul ation and 18.8 percent of its
voting age popul ation in 1990. Between 1988 and 1994, there
had been attenpts by five African Americans, all Denocrats,
to win a seat on the Board, but none survived the primary
el ecti ons.

After the local chapter of the NAACP approached the
Board with concerns that the at-1arge nmethod of el ection
thwarted the representati on of African Anericans on the
Board, the Board voted on March 16, 1992, to establish the
Speci al Conmmi ssioners Committee on County CGovernance
("the Committee"), which consisted of five nmenbers appoint-
ed by the Board and four nenbers fromthe | ocal NAACP
chapter. On Novenber 2, 1992, the Committee recom
mended the adoption of a new el ection nmethod in which five
conmi ssi oners woul d be el ected from singl e-nenber districts
and two commi ssioners would be elected fromthe county at
arge. The Committee al so reconmended consideration of
three redistricting plans, each of which contained a majority-
mnority district. The Board voted to accept these recom
mendat i ons and requested that the nenbers of the Cenera
Assenbly representing O evel and County introduce | egi sl a-
tion authorizing a change in the election nmethod and pernit-
ting the Board to select a redistricting plan. Chapter 89 of
the North Carolina Session Laws of 1993, which authorized
t hese changes, was ratified on June 1, 1993, although it
expired by its own terns in January 1994 when the Board
was unable to agree on a redistricting plan.1

1 On Cctober 5, 1993, a notion to proceed with one of the
recommended redistricting plans failed by a vote of two to three.
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The NAACP and several individual plaintiffs thereafter
filed suit against the Board, challenging the county's at-I|arge
el ectoral system On July 22, 1994, after nediation, the
Board and the NAACP entered into a consent decree, signed
by the district court below, 2 which instituted two primary
changes in the structure and election of the board: the
expansi on of the Board fromfive to seven nenbers, al
el ected at large, and the adoption of Iimted voting. Canp-
bell v. Ceveland County Bd. of Commirs, No. 94-0845-S
(D.D.C. July 22, 1994). Beginning in 1998, the entire seven-
menber Board woul d be elected for concurrent four-year
terns in partisan primary and general elections, with each
voter to be allocated only four votes in each election. After
the 1998 election, the district court would be permtted, on
the NAACP's petition, to reduce fromfour to three the
nunber of votes that could be cast by each voter if the
el ection systemused in 1998 had not "provided an equa
opportunity, based on the totality of the circunstances, for
bl ack citizens to nom nate and el ect candi dates of their
choice."” (The Board could effect a simlar reduction on its
own by adoption of a resolution.3)

2 The suit had originally been filed in North Carolina, but because
it concluded that the Board was raising a constitutional challenge to
the Voting Rights Act as a defense, the district court in North
Carolina, relying on 42 U S.C. s 1973l (1994), transferred the suit to
the U S. District Court for the District of Colunbia.

3 On February 4, 1998, the district court ordered, on the joint
noti on of the NAACP and the Board, a nodification to the consent
decree that staggers the terns of the seven-nmenber Board while
maintaining limted voting (i.e., two votes for either three or four
seats). The nodification also provides that follow ng the 2000
election and prior to July 1, 2001, any registered voter may petition
the court to reduce fromfour to three the nunber of votes that may
be cast over a four-year election cycle; in determning whether to
grant the petition, the court will consider "whether the election
met hod used in 1998 and 2000 has provi ded an equal opportunity,
based on the totality of the circunstances, for all citizens to
nom nate and el ect candi dates of their choice without regard to
race. " Canpbel I v. Ceveland County Bd. of Conmirs, No.

94- 0845-S (Feb. 4, 1998).
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The decree al so established an interimpolicy for the period

bet ween the adoption of the consent decree and the 1998
elections. O the original five nenbers, the two elected in
1994 woul d serve four-year terns, as previously schedul ed,

and the three elected in 1996 would serve only two-year

terns. The two new positions, however, were to be filled

after the 1994 el ection by the appoi ntnent of two persons

who were "representative of the black community in d eve-

and County"; these officials were to be selected froma list,
created by the Board, of those citizens who it felt met that
criterion. The NAACP was permtted to reviewthis list and
voice its objections to any person included. |If the Board
ultimately sel ected soneone to whom the NAACP had obj ect -

ed, the Board's decision was subject to judicial review, other-
wi se, the Board's selections were final. The plan was pre-

cl eared under section 5 of the Voting Rights Act, 42 U S.C

s 1973c (1994), by the U. S. Attorney General on Septenber

26, 1994.

Pursuant to the consent decree, the Board devel oped a |i st
of twenty-two potential candidates, all of whomwere African
American, for the two newly created positions and, after
submtting it to the NAACP, selected two nmenbers fromthe
list. The NAACP had objected to both, and the district
court, exercising its review authority under the consent de-
cree, approved the appointnment of Bobby C. Malloy but
rejected the other candidate. The Board then appointed
Mary Accor to the remaining position; both Milloy and Accor
are now serving as nenbers of the Board.

On January 6, 1995, the CCAGP filed suit against the
Board to chall enge the el ection plan, alleging that because the
two new nenbers of the Board were to be appointed on the
basis of their race and because subsequent el ections of Board
nmenbers were to be conducted in a race-based manner, the
pl an viol ated the CCAG® s rights under the Fourteenth and
Fi fteenth Anendnents and the North Carolina Constitution.4

4 The CCAGP filed an anended conpl ai nt on Septenber 21, 1995,
to elimnate the Ceveland County Board of Elections, its nenbers,
its supervisor, and Julian B. Way, Ceveland County Attorney, as
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On February 18, 1997, the district court denied the CCAG s
nmoti on for judgnent on the pleadings and ordered that the
NAACP, as a party to the consent decree, be added as a
defendant.5 After filing an anended conpl aint, 6 the CCAGP
renewed its notion for judgnment on the pleadings or, in the
alternative, for summary judgnent; both the Board and the
NAACP filed nmotions to dismss. On May 19, 1997, the
district court denied the CCAGP' s notion and granted sum
mary judgment in favor of the Board and the NAACP

O evel and County Ass'n for Gov't by the People v. O evel and
County Bd. of Commirs [hereinafter CCAGP], 965 F. Supp

72 (D.D.C. 1997). The court first concluded that the CCAGP
had standing to bring the action, noting that "[t]hey are
regi stered voters and citizens of Ceveland County bringi ng
an action concerning an alleged violation of the Equal Protec-
tion Clause with respect to the el ection procedures used in
their county.” Id. at 76. It also rejected the NAACP s
argunent that the plaintiffs were estopped from bringing the
action because their interests were adequately represented in
Campbel I, concl uding that the CCAG® s interests and those

of O eveland County "arguably are materially different.” Id.
at 77.

defendants and to update the chronol ogy of the case. As the
district court noted, CCAG® s |ate involvenent in these proceedi ngs
was due to the fact that "there were no public hearings on the
Consent Decree prior to its acceptance by the Board of Comm s-
sioners and little publicity was given to the case within d evel and
County." Ceveland County Ass'n for Gov't by the People v.

O evel and County Bd. of Commirs, 965 F. Supp. 72, 77 (D.D.C

1997).

5 The CCAGP had originally filed in the Wstern District of
North Carolina, but the court there transferred the case on June 5,
1996, to the district court below, concluding that "the interest in
judicial econony"” dictated that the sane court that had entered the
consent decree hear the CCAGP' s challenge to it.

6 The anended conpl aint all eged viol ations of the CCAGP s Four-
teenth and Fifteenth Amendnent rights, its due process rights,
violations of North Carolina law, and its rights under Article |
sections 19 and 32, of the North Carolina Constitution
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Havi ng found standing on the part of the CCAGP to
chal | enge the consent decree, the court next considered its
attack on that decree. The court first concluded that, con-
trary to the CCAGP' s assertion, it was unnecessary to find a
viol ation of section 2 of the Voting Rights Act before it
entered the decree, noting that if courts were required to find
vi ol ati ons before entering decrees, parties would have little
incentive to settle clains. 1d. at 78. Next, the court concl ud-
ed that the Board was not barred by state |law fromentering
t he agreenent, concluding that "counties may settle lawsuits
t hrough consent decrees or by any other neans" and that
l[imted voting had been approved several tines by the North
Carolina CGeneral Assenbly. 1d. at 79.

Finally, the district court addressed the CCAG™ s constitu-
tional argunents. It rejected the claimthat the el ection plan
triggered strict scrutiny, noting that "[t] he Consent Decree
does not contenplate any racial classification anong vot -

ers.... It does not guarantee any seats on the Board of
Conmi ssioners to bl acks, nor does it give black voters any
nore voting power than other voters.” 1d. at 80. Wth

respect to the interimappoi ntnment of two additional Board
menbers who are "representative of the black community,"

the court noted that although the provision "ha[d] certain
raci al overtones," it was not sufficient to subject the consent
decree as a whole to strict scrutiny. "The provision is strictly
an interimmeasure to facilitate the agreenment to adopt a
permanent racially neutral election process,"” it concl uded.

"It does not require on its face that any black comm ssioners
be appointed."” 1d. The court thus declined to vacate the
decree and granted the nmotions of the Board and the

NAACP. 7 The CCAG™ s appeal foll owed.

7 Al though the Board's and the NAACP's notion were styled as
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notions to dismss, the district court's consideration of materials

out si de the CCAG™ s pl eadi ngs transforned those notions, as well
as the CCAG®' s notion, into nmotions for summary judgnment. See
Fed. R Cv. P. 12(b) ("If, on a notion asserting the defense [of

failure to state a clai mupon which relief can be granted], matters
out side the pleading are presented to and not excluded by the court,

the nmotion shall be treated as one for summary judgment....");



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7097  Document #349680 Filed: 05/01/1998 Page 8 of 21

1. Analysis

A. The CCAG™' s Standing to Chall enge the Consent Decree

Before we proceed to the nerits of the CCAG™ s conpl ai nt,
we nust, as did the district court, determ ne whether the
CCAGP has standing to challenge the consent decree. De-
spite the exhortation of the NAACP to the contrary, we find
that the hurdle of standing in this case has been surnounted.

In order to establish standing under Article Ill, a com
pl ai nant rmust allege (1) a personal "injury in fact" that is
"concrete and particul arized" and "actual or inmnent, not
conjectural or hypothetical," (2) a causal connection between
the injury and the conduct conplained of, and (3) that it is
"likely," rather than nerely "speculative,” that the injury wll
be redressed by the relief requested. See, e.g., Lujan v.

Def enders of Wldlife, 504 U S. 555, 560-61 (1992); Branton
v. FCC, 993 F.2d 906, 908 (D.C. Gr. 1993). The NAACP' s
chal | enge focuses on the first of these requirenments: nanely,
it contends that the CCAGP has failed to show that it has
suffered any injury as a result of the inplenentation of the
el ection plan in the consent decree. According to the

NAACP, the CCAGP' s opposition to the consent decree is
not hi ng nore than a generalized grievance, an "abstract

injury in nonobservance of the Constitution"” rather than the
"particularized" injury necessary to confer standing. See,
e.g., Allen v. Wight, 468 U S. 737, 754 (1984) (asserted right
to have the government "act in accordance with |aw' not
sufficient to confer standing).

We are not persuaded by the NAACP's argunents. The
CCAGP has put forward a claimthat as a result of the
consent decree, its nenbers have been denied the opportuni-
ty to vote for a full slate of the elected officials of their
choice--officials who would thereafter be deened to repre-
sent them8 Like plaintiffs who reside in a district that is the

Fed. R Cv. P. 12(c) (sanme as to notion for judgnent on the
pl eadi ngs) .

8 This harmis arguably made nore pal pable by the fact that the
two appointees to the Board were required to be "representative of
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subj ect of a racial gerrymander chall enge, see, e.g., United
States v. Hays, 515 U. S. 737, 744-45 (1995), the CCAGP

asserts that the el ection procedure adopted by its |local |egis-
lature has violated its menbers' protected voting rights.

This alleged injury is certainly sufficient to grant standing--
indeed, it is akin to the injury to voting rights clained by the
plaintiffs in Canpbell that engendered the current controver-

sy. It would be anomal ous for us to assume that the Canp-

bell plaintiffs had standing to challenge the county's nethod

of voting but to hold that the CCAGP does not.9

It is inmportant to recognize that standing is a threshold
inquiry; it " '"in no way depends on the nerits of the [petition-
er's] contention that particular conduct is illegal.' " Wit-
nmore v. Arkansas, 495 U. S. 149, 155 (1990) (quoting Warth v.
Seldin, 422 U.S. 490, 500 (1975)). Thus, whether the CCAGP
ultimately succeeds on its constitutional and state |aw clains
is of noinport to the standing analysis. Wat is inportant is
whet her the CCAGP10 has succeeded in establishing the

the black community.” On its face this prerequisite does not

narrow t he scope of these nenbers' representation; however, when

a representative office "obviously is created solely to effectuate the
percei ved comon interests of one racial group, elected officials are
nore likely to believe that their primary obligation is to represent
only the nenbers of that group, rather than their constituency as a
whol e." Shaw v. Reno, 509 U. S. 630, 648 (1993).

9 The remaining two prongs of the standing inquiry warrant little
di scussion; indeed, the NAACP has not presented a chall enge
pursuant to either of them The "causation" anal ysis ensures that
the alleged injury is "fairly traceable" to the actions of the defen-
dant rather than to the actions of an absent third party. See, e.g.
Lujan, 504 U.S. at 560. The "redressability" inquiry determ nes
whet her the relief sought, if granted, would renedy the alleged
injury. 1d. at 561. Because the consent decree is the source of the
county's new el ection plan, which, in turn, is the source of the
CCAGP' s grievance, the vacating of the decree will provide ade-
quate relief for the CCAGP's injury. W are thus satisfied that the
CCAGP has standing to bring this case.

10 W recogni ze that although the term"CCAGP," as we have
used it thus far, conprises both the C eveland County Associ ation
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presence of a case or controversy, and it has surely nmet this
burden here.

B. The CCAGP' s Representation Bel ow

In its second procedural challenge, the NAACP renews its
argunent, rejected by the district court, that the CCAGP and
its menbers are precluded from chal |l engi ng the consent
decree because, as citizens and voters in the county, they
were adequately represented in the Canpbell litigation by the
Board, which is conposed of their own elected officials.

Here, again, we agree with the district court.

In general, "[a] judgnent or decree anpbng parties to a
| awsuit resol ves issues as anong them but it does not con-
clude the rights of strangers to those proceedings.” Martin

v. Wlks, 490 U S. 755, 762 (1989). This rule is nerely, as the
Supreme Court has noted, a necessary corollary to the oft-
stated principle that " 'everyone should have his own day in
court.” " 1d. (quoting 18 Charles Alan Wight, Arthur R

Mller & Edward H Cooper, Federal Practice and Proce-

dure s 4449 (1981)). Thus, unless one is joined as a party to
an action, one is generally not bound by the result, no matter

for Governnment by the People and the individual plaintiffs, the
standing of the forner, as an association, is subject to a separate
analysis. In order for the CCAGP to have standing, it nust satisfy
a three-part test: (1) its nenbers would have standing to sue on
their owmn; (2) the interests it seeks to protect are germane to its
purpose; and (3) its claimand requested relief do not require
participation by individual nenmbers. Hunt v. Washington State

Appl e Adver. Comin, 432 U. S. 333, 343 (1977). Al three require-
ments are satisfied in this case. First, as the CCAGP? is an

associ ation of county voters, its nmenbers could and, indeed, have
brought suit individually. Second, the interest CCAGP seeks to
protect--a |l awful nethod of electing the Board in O evel and Coun-
ty--is germane to its purpose, which is "that the el ectoral process
in Ceveland County is not mani pul ated to achi eve unconstitutiona
objectives and that this electoral process is not distorted in an
unconstitutional, race-based manner." And, finally, the partic-

i pation of individual nmenbers is not required to assert this claimor
to obtain the relief requested.
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whet her that result is reached voluntarily by the parties or
i nposed upon them by the court. Id. at 765, 768.

Thi s does not nean, however, that a noninterested plaintiff
may seek relitigation of a dispute between two parties sinply
because he disagrees with the outcone. As we have previ-
ously noted, Martin v. WIks stands for the proposition that
"[o] ne may chal | enge a judgnent rendered in one's absence if
(and only if) it affects one's legal right." Frederick County
Fruit Gowers Ass'n v. Martin, 968 F.2d 1265, 1270 (D.C
Cr. 1992). And one may not bring such a chall enge "when,
in certain limted circunstances, [he,] although not a party,
has his interests adequately represented by someone with the
same interests who is a party." WIks, 490 U S. at 762 n.2
(citing Hansberry v. Lee, 311 U S. 32 (1940) (class action
suits); Mntana v. United States, 440 U. S. 147 (1979) (control
of litigation on behalf of one of the parties)). CQur resolution
of the standing dispute obviates a rehearsal of the first point:
the CCAGP and the individual plaintiffs clearly have asserted
that the consent decree has inflicted an injury to their |ega
rights. As to the second point, we agree with the district
court and conclude that the Board was not a sufficient
representative of the CCAGP in Canpbell.

As the district court noted, CCAGP, 965 F. Supp. at 77, the
facts of this case are simlar to those of Meek v. Metropolitan
Dade County, Fla., 985 F.2d 1471 (11th Gr. 1993). In Meek
the district court had denied intervention to a group of
regi stered voters for purposes of appeal of a Voting R ghts
Act case because it deened the interests of the novants to be
identical to those of the defendant county comm ssioners.

The Eleventh Circuit reversed the denial, concluding that the
interests of the two parties were indeed different:

The intervenors sought to advance their own interests in
achieving the greatest possible participation in the politi-
cal process. Dade County, on the other hand, was

required to balance a range of interests likely to diverge
fromthose of the intervenors. For exanple, the County
Conmi ssioners had to consider the overall fairness of the

el ection systemto be enployed in the future, the expense



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7097  Document #349680 Filed: 05/01/1998 Page 12 of 21

of litigation to defend the existing system and the soci al
and political divisiveness of the election issue. In addi-
tion, the County Conm ssioners were likely to be influ-
enced by their own desires to remain politically popul ar
and effective | eaders.

Id. at 1478. The interests of the Board in this case and the
CCAGP are simlarly divergent. The Board, in negotiating

t he consent decree, was seeking to resolve a dispute over

what had been chal |l enged as an unl awful method of electing
its menbers. It can therefore be presuned that the peacefu
resol ution of the dispute--and the preservation of the com

m ssioners' positions, to the extent possible--were not insig-
ni fi cant considerations. The CCAGP, by contrast, is not
notivated by the need to save the Board from protracted
litigation; indeed, it seeks an election plan devised free from
that constraint. The interests of the Board and the CCAGP
cannot therefore be deened to have been aligned such that

the CCAGP is precluded fromchall engi ng the consent decree.
The fact that the nmenbers of the previous Board were the
CCAGP' s el ected representatives is of no nonent, for those
conmi ssioners were equally the representatives of all county
citizens--including their opponents in Canpbell. It cannot

be said, therefore, that the Board functi oned as an adequate
representative of the CCAGP' s interests. Cf. Rafferty v.
Cty of Youngstown, 54 F.3d 278, 282 (6th G r. 1995) (plain-
tiffs precluded from chall engi ng consent decree because their
col l ective bargai ning representative was defendant-intervenor
in underlying case). As the CCAGP notes, if elected officials
were deened al ways to be representative of their constituents
in the sense contenplated by footnote two of WI ks, consent
decrees to which the governnent was a party would be

i mmune from chall enge regardl ess of their effect on individu-
al rights. W decline to reach such a concl usion. 11

11 The Suprene Court has not yet decided "whether public offi-
cials are always constitutionally adequate representatives of al
persons over whomthey have jurisdiction when ... the underlying
right is personal in nature.” Richards v. Jefferson County, Al a.
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C. Moot ness

As a last jurisdictional parry, the Board, the NAACP, and
the United States as amicus curiae argue that the CCAGP s
chal l enge to the interimappoi ntment provisions is noot be-
cause the 1998 canpaigns for these two seats have al ready
begun. In other words, the parties contend, the only renedy
we coul d order would be to open these positions to el ection
and this process is already under way. W find no nerit to
these clains. A question is noot only if "intervening events
make it inmpossible to grant the prevailing party effective
relief.” Burlington N RR Co. v. Surface Transp. Bd., 75
F.3d 685, 688 (D.C. Gr. 1996). This is not the case here. To
begin with, the Novenber 1998 elections for the seats now
hel d by appoi ntees have not yet taken place, so there is
not hi ng constituting an "intervening event" that would render
the CCAGP s chall enge to the appoi ntment provisions noot.
Cf. Hall v. Beals, 396 U S. 45, 48 (1969) (per curiam (passage
of 1968 el ection nade injunctive relief fromstate residency
requi renent "inpossible to grant”). More inportant, howev-
er, is that because the CCAGP chal |l enges the Board' s aut hor-
ity to enter the consent decree at all, a finding in the
CCAGP' s favor would invalidate the decree and elimnate the
aut hori zation for these two positions altogether, returning the
structure and manner of election of the Board to the status
gquo ante. The availability of such a renmedy nmeans that the
CCAGP' s challenge to the interimappointments remains a
live controversy, and so we reject any argunments to the
contrary.

116 S. &. 1761, 1767 n.6 (1996). But see Town of Lockport v.
Citizens for Community Action at the Local Level, Inc., 430 U S
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259, 263 n.7 (1977) (voting rights challenge by county residents not

barred by county's earlier suit); 18 Charles Alan Wight, Arthur

R Mller & Edward H. Cooper, Federal Practice and Procedure
s 4458 (1981) ("Voting rights may deserve special protection be-

cause they lie so close to the core of denocratic governnent that

litigation by public servants should not bind their voting masters.").
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D. The CCAGP's State Law d ai ns

Havi ng di sposed of the prelimnary challenges to the
CCAGP' s presence before this court, we nove to the nerits.
W begin by addressing the CCAGP' s assertion that the
adoption of the election plan violated state law, for if the
resolution of this claimproves dispositive, we need not--and,
i ndeed, should not--reach the CCAG® s constitutional con-
cerns. See, e.g., National Black Police Ass'n v. District of
Col unbi a, 108 F.3d 346, 353 (D.C. Cr. 1997) (noting that "it
is a well-established principle that courts should avoid unnec-
essarily deciding constitutional questions"”). W reviewthe
district court's grant of sunmary judgnent to the Board and
t he NAACP de novo. Federal Deposit Ins. Corp. v. Bender
127 F.3d 58, 63 (D.C. Gr. 1997). Because no party on appea
contends that there existed any genuine issue of material fact
with respect to the state | aw i ssue, we need decide only
whet her the Board and the NAACP were indeed entitled to
judgnment as a matter of North Carolina [aw. W concl ude
that it was, in fact, the CCAGP that was entitled to summary
j udgrent . 12

North Carolina | aw reserves to the state, or to the voters of
the county, authority over the structure and nethod of el ec-
tion of county boards. See N.C. Const. art. 7, s 1 ("The
Ceneral Assenbly shall provide for the organizati on and
government ... of counties, cities and towns, and ot her
gover nent al subdi vi si ons, and, except as otherw se prohibit-
ed by this Constitution, may give such powers and duties to
counties, cities and towns, and other governnental subdivi-

12 The NAACP argues that the CCAG' s failure to include with
its notion a separate statenent of material facts as to which it
contended there was no genui ne issue, as required by Local Rule
108(h), mandated judgnment agai nst the CCAGP. Wile it is true
that the CCAGP failed to conply with Rule 108(h) in this regard, it
was within the district court's discretion to consider its notion
despite this |lapse. See, e.g., Gardels v. Central Intelligence Agency,
637 F.2d 770, 773 (D.C. Cir. 1980) ("The District Court, inits
di scretion, may consider a notion for summary judgment even in
t he absence of a proper [Rule 108(h)] Statenent."). That discretion
was not abused here.
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sions as it may deem advisable."); NC Gen. Stat. s 163-22.2
(1991) (if formof election of any county Board of Comm ssi on-
ers is held invalid by a state or federal court, state Board of
El ections has authority to nmake interimrules and regul a-
tions). The benchmark in this regard is established by North
Carolina CGeneral Statute section 153A-34, which provides

that the structure and manner of election of the Board of

Conmi ssioners in each county "shall remain as it is on
February 1, 1974, until changed in accordance with | aw. "

N.C. Gen. Stat. s 153A-34 (1991). Subsequent changes in

the structure and el ection of any board nust take place in
accordance with a specifically prescribed procedure. First,
the Board of Commi ssioners in a county nmust initiate any

such change by adopting a resolution that describes the
proposed alterations and the manner of transition, defines

el ectoral districts, and calls a special referendumon the
qguestion of the adoption of the alterations. N C Gen. Stat.

s 153A-60 (1991).13 If a majority of the votes cast in the
referendumvote are in the negative, the plan may not be put
into effect. N C Gen. Stat. s 153A-61 (1991). |If the planis
approved, it becones the basis for the nom nation and el ec-
tion of the board at the next election and is formally put into
pl ace on the first Monday in Decenber after the general
election. N C Gen. Stat. s 153A-62 (1991). These procedur-
al requirements are acconpani ed by one substantive criterion
rel evant here: |If commi ssioners are elected at |arge rather
than by district, the entire board nust be nomi nated and

el ected by county voters. N C GCen. Stat. s 153A-58(3)(a)
(1991). 14

13 W& should note that while section 153A-34 refers to the
"structure and nanner of election" of a board, section 153A-60,
its face, requires a referendumonly for changes in a board's
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"structure." However, we read "structure" in the latter section to

enconpass the manner of election as well, given that section
153A-58 provides that "[a] county may alter the structure of its
board of comm ssioners by adopting one or any conbi nati on of the

options prescribed by this section,” options that include changes to

the manner of election. See N.C. Gen. Stat. s 153A-58 (1991).

14 This method of election is one of several options permtted by

section 153A-58, but it is the only nmethod permtted when board
menbers are elected at |arge rather than by district.
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It is undisputed that this statutorily nandated schene was
not followed in this case: No referendumon the el ection plan
provided for in the consent decree was ever held, and the
i nteri mappoi ntnent provisions run afoul of section
158A-58(3)(a) by prohibiting the county voters from nom nat -
ing and el ecting two of the seven conm ssioners. Although
the district court's call for "a thorough research of the facts
and | aw based on val uabl e i nput from counsel for all parties,”
CCAGP, 965 F. Supp. at 79, seens to acknow edge sone
perplexity on the issue, these provisions of state | aw appear
to us quite clear; indeed, it is we who are perplexed as to the
basi s on which the district court concluded that "there was no
facial violation of North Carolina election lawin the settling
of [Canmpbell].” I1d. Read on its face, state |aw denies the
Board the authority unilaterally to alter its structure and
manner of election sinply by agreeing to do so. Cf. Keith v.
Vol pe, 118 F. 3d 1386, 1393 (9th Cr. 1997) (parties to consent
decree "could not agree to terns which would exceed their
authority and supplant state law'); Perkins v. Gty of Chica-
go Heights, 47 F.3d 212, 216 (7th Cr. 1995) (sane). As the
Seventh Circuit aptly stated in Perkins,

some rules of law are designed to limt the authority of
public officeholders, to make themreturn to other
branches of governnent or to the voters for perm ssion
to engage in certain acts. They may chafe at these
restraints and seek to evade them but they may not do
so by agreeing to do sonething state | aw forbids.

Perkins, 47 F.3d at 216 (citation and internal quotation
omtted). 15

15 The NAACP and amici cite Lawer v. Departnent of Justice
117 S. . 2186 (1997), for the proposition that a governnent
entity's ability to settle litigation supersedes any state |aw t hat
purports to limt that authority. This is a msreading of Lawer
which held only that the authority generally held by a state to nmake
its own redistricting decisions is fully realized when the state agrees
to a consent decree that includes a redistricting plan. 1d. at 2197.
Gl evel and County, as a legislative unit subordinate to the state of
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The applicability in the abstract of the North Carolina
provi sions di scussed above, however, does not end our inqui-
ry. Rather, these provisions my be superseded in either of
two ways: (1) if such supersession is necessary to renedy a
violation of federal law or (2) by a local act of the Cenera
Assenbly (i.e., by special amendnment of state |law). Because
neither of these circunstances is present here, however, the
consent decree nust conply with state law, as it does not, it
nmust be vacat ed.

Pursuant to the Supremacy Cl ause of Article VI of the U S.
Constitution, state law is preenpted when it " 'stands as an
obstacle to the acconplishment and execution of the ful
pur poses and objectives of Congress.' " Washington Serv.
Contractors Coalition v. District of Colunbia, 54 F.3d 811
815 (D.C. Cr. 1995) (quoting H nes v. Davidowtz, 312 U. S

52, 67 (1941)). In other words, if a violation of federal |aw
necessitates a remedy barred by state law, the state | aw nust
give way; if no such violation exists, principles of federalism

dictate that state | aw governs. See, e.g., Perkins, 47 F.3d at
216; United States v. Yonkers Bd. of Educ., 902 F.2d 213, 219
(2d Gir. 1990); Hoots v. Pennsylvania, 672 F.2d 1124, 1132

(3d Gir. 1982). In this case, then, if the election plan set forth
in the consent decree were intended to renedy an admitted

or adjudged violation of the Voting Rights Act, the fact that
the Board's actions collided with the state statutory schene
just discussed would not stand in the way of the plan's

i npl enentati on. Notably, however, the consent decree in

this case specifically provides that no violation of the Voting
Rights Act is to be inferred, 16 and the Supreme Court has
specifically held that consent decrees should be construed

North Carolina, has only the authority that the CGeneral Assenbly
grants it. See NC Const. art 7, s 1

16 See CCAGP, 965 F. Supp. at 77 n.6 (quoting Stipulation 9 of the
consent decree) ("Nothing in this Consent Decree is intended as an
adj udi cation of the lawsuit, nor is the entry of this decree intended
in any manner to inply that the county's el ection system has
vi ol ated Section 2 of the Voting R ghts Act or the Fourteenth
Amendnent . ") .
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sinmply as contracts, without reference to the |egislation that
notivated the plaintiffs to bring suit. See United States v.

| TT Continental Baking Co., 420 U. S. 223, 236-37 (1975); see

al so Paral yzed Veterans of Am v. Washington Metro. Area

Transit Auth., 894 F.2d 458, 461 (D.C. GCr. 1990) (sane).

Nor is there any other basis for concluding that the consent
decree was anything nore than a settlenent of the NAACP s

cl ai ns agai nst the county: The fact that the plan received
section 5 preclearance fromthe Attorney General is irrele-
vant, 17 as is the fact that the district court in Canpbell m ght
ultimately have concl uded that the county's previous el ection
met hod was in violation of the Voting Rights Act 18--neither

ci rcunst ance establishes that a Voting R ghts Act violation

did indeed exist, and none is to be presuned fromthe fact of

t he consent decree's existence. See, e.g., Ctizens for a Better
Env't v. Gorsuch, 718 F.2d 1117, 1125 (D.C. Cr. 1983) ("[T]he

| ong-standing rule is that a district court has power to enter a
consent decree without first determning that a statutory

vi ol ati on has occurred.").

Al ternatively, of course, the General Assenbly of North
Carolina could have cone to the rescue by enacting a speci al

17 Section 5 provides that a covered jurisdiction may not inple-
ment any change in a voting "qualification, prerequisite, standard,
practice, or procedure" w thout first obtaining preclearance of that
change fromthe Attorney General or fromthe District Court for
the District of Columbia. 42 U S.C. s 1973c (1994). A jurisdiction
bears the burden of showi ng that the change "does not have the
purpose and will not have the effect of denying or abridging the
right to vote on account of race or color.”™ 1d. As the Suprene
Court has construed it, this section focuses only on whether a
proposed change would lead or was intended to lead to a retrogres-
sion in the position of mnority voters. See Reno v. Bossier Parish
Sch. Bd., 117 S. . 1491, 1497, 1502 (1997). Thus, while consider-
ation of the events leading up to the plan's adopti on may be
relevant to a section 5 inquiry, see id. at 1503, preclearance neither
turns on nor is evidence of a plan's renedi al nature.

18 To the extent that Armstrong v. Adans, 869 F.2d 410, 414 (8th
Cr. 1989) (state law limt on authority of county el ection board
vitiated "by the authority of the district court to remedy constitu-
tional violations that may have occurred during the election") may
suggest otherwise, we find it unpersuasive.
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| egi slative act authorizing an el ection plan that woul d ot her-
Wi se contravene state law. This would not be an unusual
occurrence--indeed, the CGeneral Assenbly had al ready done

so for the first plan proposed by the Board in 1993, which
suggests that this has been a course of action available to the
Board throughout this litigation.19 No such approval, howev-
er, was sought or obtained for the plan outlined in the consent
decree; w thout this approval, the Board was w thout authori-
ty under state lawto reformits structure and nethod of

el ection.

In an attenpt to diffuse the provisions of the statutory
scheme, the Board and the NAACP point to Mbore v. Beau-
fort County, N.C., 936 F.2d 159 (4th Gr. 1991), in which, they
claim the Fourth Crcuit rejected a state | aw challenge to a
limted voting plan simlar to the one presented here. Unfor-
tunately, their reading of Mdore stretches its holding too far.

Li ke this case, More involved the settlenment of a case
brought pursuant to section 2 of the Voting Rights Act in
which the parties agreed that a limted voting plan for Board
of County Conmi ssioners elections would be inplenented (in
that case, in Beaufort County, North Carolina). When the
Beaufort County board subsequently rejected the agreenent
that the attorneys for each side had drafted, the plaintiffs
noved to enforce the agreenent as witten, and the district
court granted their notion. After rejecting the county's
argunents that no final, binding agreenent existed, the
Fourth G rcuit addressed the county's contention that limted
voting was contrary to the "public policy" of North Carolina
and held that it was not. 1d. at 164.

To the extent that Moore is relevant at all, it is entirely
consonant with our discussion here. W do not hold today
that the [imted voting scheme provided for in the consent
decree is itself contrary to the "public policy" or even the | aw

19 At oral argunent, counsel for the Board was unable to offer a
reason why | egislative approval of the plan had not been sought. It
could be that the Board's hesitancy had sonething to do with the
"representative" nature of the interimappointnent provisions of the
pl an, about which we have serious constitutional doubts.
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of North Carolina--indeed, as the Mbore court noted, it has
been successfully inplenented in several other jurisdictions

in the state.20 See id. Rather, the consent decree fails
because state | aw prevents the Board fromunilaterally agree-
ing to any change in its structure or nethod of election.21 No
such inpedi nent was present in Mbore because the county's

| awyer validated its adm ssion that its previous el ection mneth-
od violated section 2 of the Voting Rights Act. See id. at 162.
In other words, the fact that the plan delineated in the More
consent decree was necessary to renmedy a violation of federa

| aw made it unnecessary for the Fourth Circuit to consider

the ramfications of state aw. By disclaimng any such
violation, the Board in this case confined its settling authority
to the boundaries of North Carolina | aw

I1l. Conclusion

The O evel and County Board of Conm ssioners is, |ike any
other party, free to choose settlement of a suit over the threat
of prolonged litigation. But |like any other party, it may not
do so in a manner that disregards applicable state |law. The
county's failure to abide by this principle in settling the
Canpbel | case renders the consent decree invalid as a matter
of law. The district court was thus in error in granting
summary judgnment in favor of the Board and t he NAACP
We therefore reverse the district court and remand this case

20 It should be noted, however, that of the four jurisdictions cited

by the Fourth CGircuit in support of its conclusion, three were

noncounty entities to which the statutory schene descri bed above

does not apply (the Cinton City Board of Education, the Sanpson

County Board of Education, and the Town of Benson); the fourth
jurisdiction, Bladen County, had obtai ned approval of its limted

voting schenme by the General Assenbly, an action not acconplished

in this case. See Muore, 936 F.2d at 164.

21 As the Board notes, the record reflects the existence of other
consent decrees in which North Carolina counties agreed to a
change in the structure and el ection of their Boards of Comn ssion-
ers in apparent contravention of state law. See, e.g., Joint Appen-
dix at 198 (Vance County). W have no evidence, however, that
chal | enges to these agreenents were ever brought.
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with directions to enter summary judgnent in favor of the
CCAGP and the individual plaintiffs and to vacate the consent
decree in its entirety. 22

Qur mandate in this case shall issue in the normal course.
W advi se the Board and the NAACP, however, that if, prior
to that tinme, they reach an alternative settlenment in Canpbell
t hat adequately addresses the constitutional and state | aw
concerns we rai se today, which may involve securing |egisla-
tive approval, they may petition this court for an early rel ease
of the mandate to permt themto return swiftly to the district
court with a perm ssible agreenent in hand to seek the
court's validation.

It is so ordered.

22 Because we order that the entire consent decree be vacated, we
need not address the governnment's argunent that the provisions of
t he consent decree are severabl e.
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