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Ri chard K WIllard argued the cause for appellant/cross-
appel l ee Perini Corporation. Wth himon the briefs were
Stephen A. Fennell, Brian J. Leske and John R Keys, Jr.
Robert S. Fischler entered an appearance.

W Stanfield Johnson argued the cause for appellees/cross-
appel lants. Wth himon the briefs were George D. Rutting-
er, Gerard J. Stief, Robert J. Kniaz and Robert L. Pol k.

Bef ore: Henderson, Randol ph and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: This case requires us to interpret
Federal Rule of Civil Procedure 63, which applies when a
di strict judge beconmes unable to proceed and is replaced by a
successor judge. The original judge in this case presided
over a 45-day bench trial, during which the parties presented
nore than 50 witnesses and i ntroduced nore than 4,000
exhibits. Because the original judge becane termnally il
after the close of evidence and could only nake parti al
findings of fact and conclusions of |aw before he died, the
successor judge faced two discrete tasks: adjudicating post-
trial notions challenging the original judge' s findings and
concl usi ons, and naki ng findings and concl usi ons of his own
regardi ng the unresol ved i ssues. Stating that he woul d not
"second guess" the original judge's findings and concl usi ons,
t he successor judge refused to consider the parties' post-tria
nmotions. Then, without allowi ng the parties to recall wt-
nesses, the successor judge nade further findings and concl u-
sions fromthe record. Because we hold that the successor
judge's refusal to adjudicate post-trial notions and to consid-
er recalling witnesses violated Rule 63, we reverse.

I
In 1985, the Washington Metropolitan Area Transit Au-

thority awarded a $50.9 mllion contract to build the Shaw
Street station and associated tunnels on Metro's Green Line
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to a joint venture consisting of two construction conpanies,

Mer genti me Corporation and Perini Corporation, appellants

in this case. WATA soon awarded the joint venture a

second contract to build the Geen Line's U Street station

and associated tunnels for $44.3 mllion. The contracts, which
cont ai ned standard provisions governing contract nodifica-

tion, default term nation, and dispute resolution, called for the
conpl etion of the Shaw Street work by March 1989 and the U

Street work by August 1989.

Fromthe outset, both projects experienced unexpected
difficulties that caused substantial delays and cost overruns.
For exanple, the Departnent of Public Wrks rejected the
contractors' request to close Rhode Island Avenue (as
WVATA's bid invitation had specified). This required signifi-
cant changes in utility relocation plans that were inportant to
the early stages of construction of the Shaw Street station
The contractors al so encountered unantici pated soil conditions
as they tunneled north fromthe Shaw Street station, requir-
ing the use of time-consum ng and expensive grouting tech-
niques to stabilize the soil.

I nvoki ng the "changes" clause of the contracts, the contrac-
tors submitted clains for equitable adjustnments to the con-
tract price seeking conpensation for expenses resulting from
t hese unforeseen problens. WWATA paid sonme of these
clains, but slowmy. By early 1988, the contractors were
running a deficit of over $8.6 million on the Shaw Street
project alone. To nmake matters worse, the contractors dis-
solved their joint venture at the end of 1987, though they did
not inmedi ately inform WATA. Mergentine bought out
Perini's interest for $1.5 mllion. This capital outlay, coupled
with the fact that Perini was no | onger making capital contri-
butions to the project, worsened Mergentine's financial
straits.

In April 1989, the contractors sued WWATA in the United
States District Court for the District of Colunbia, alleging
that WWATA's failure to pay their clains for additional work
constituted a breach of the Shaw Street contract. They
sought $18.5 million in damages and a declaration that they
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had no obligation to continue working. |In the neantine,

work on the two projects slowed significantly. By the follow
ing sutmmer, Mergentine had drastically reduced its worKk-
force, falling weeks if not nonths behind schedul e.

In an effort to rejuvenate the projects, the contractors and
WVATA entered into a witten agreenent in August 1989,
whi ch, recognizing that nost of the conpletion dates in the
original contracts had passed, established revised "ml estone”
conpl etion dates of Septenber 1 and Decenber 15, 1990 for
Shaw Street and U Street, respectively. The contractors
prom sed to use their "best efforts” to conplete the projects
by those dates in exchange for WMATA' s promi se to pay the
contractors $4.4 mllion agai nst their outstanding reinburse-
ment clains and to use its "best efforts"” to settle the remnain-
der of those clains as pronptly as possible. WHATA al so
agreed to relinquish any right to termnate the contract for
default based on events that had occurred prior to the
agreenent. In return, the contractors agreed not to stop
wor ki ng based on prior events, including WWATA' s failure to
process their reinbursenent clains. Apart fromthe recipro-
cal waivers of the right to term nate, the agreenent expressly
di sclaimed any intent by the parties to relinquish their clains
in the pending | awsuit, which the parties asked the district
court to hold in abeyance.

Mergentime resuned work in Septenber. It progressed
satisfactorily for a few nonths, but by Decenber work had
once again slowed substantially. Mergentinme conplained to
WWATA t hat because of its cash flow problens it would be
unable to conplete the work unl ess WWATA processed its
out st andi ng rei nbursenent clains. In response, WATA
gave Mergentine an advance of $1 million in Decenber 1989,
and anot her advance of $1.6 million in February 1990. Al -

t hough these advances briefly revitalized Mergentine's prog-
ress, each burst of energy was short-lived. By the spring of
1990, Mergentinme had all but ceased working at both sites.

Asserting that the Septenber and Decenber 1990 m | e-
stone dates were no | onger attainable, WWATA issued "show
cause" letters to the contractors. (By then WVATA knew
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that the contractors had dissolved their joint venture, but it
was not entirely clear whether Perini, which remains a party
to this litigation, retained its obligations under the origina
contracts.) Responding to the show cause letters and con-
tinuing to insist that further progress hinged on the settle-
ment of outstanding clainms, Mergentine demanded an addi -

tional $7.9 nillion as a condition of returning to work.

WVATA term nated the contracts for default on May 11

1990.

Reviving their dormant |awsuit, the contractors added
clainms for breach of the U Street contract, breach of the
August 1989 agreenent, and wongful term nation. WHATA
counterclaimed to recover so-called "excess reprocurenment
costs"--expenses incurred in hiring other contractors to com
plete the work covered by the contracts. During a 45-day
bench trial, the parties presented over 50 w tnesses and
subm tted over 4,000 exhibits.

Foll owi ng the cl ose of evidence, the district judge devel -
oped a termnal illness. As the illness worsened, he contin-
ued to work heroically, issuing a 251-page opi nion containing
partial findings of fact and concl usions of law in July 1993.
oserving that "[t]his case is about how not to build a subway
system " the judge held that WVATA justifiably term nated
the contracts for default and was entitled to $16.5 nillion in
excess reprocurenment costs, that the contractors' Shaw
Street reinbursenment clainms had "substantial, if not com
plete, nerit,"” and that the contractors had failed to establish
their entitlement to prove those clains with the benefi ci al
"total cost" accounting nmethod. Mergentine Corp. v.

WWATA, No. 89-1055, at 1, 242, 247, 249 (D.D.C. July 30,

1993) ("July 1993 Order"). The judge said that he was unabl e
to quantify the contractors' entitlenment to rei nbursenent for
its Shaw Street clains or to draw any concl usi ons regardi ng
the nmerits of the contractors' U Street clains. See id. at
248-49. The judge died two days |ater

After the case was reassigned to a successor judge, the
contractors filed nmotions to anend the original judge's find-
i ngs under Federal Rule of Cvil Procedure 52 and for a new
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trial under Rule 59. WWATA filed a notion to correct
"inadvertent om ssions” in the original judge' s damages cal cu-
lations. The parties also filed briefs suggesting procedures
for resolving the issues |left open by the original judge.

Foll owi ng nore than a year of inaction, the parties asked
t he successor judge to schedule a status conference to discuss
the court's plan for proceeding. Instead of holding a status
conference, the successor judge issued an order sumarily
denying all pending notions, explaining that he woul d not
reconsi der any issues already decided by the original judge
because he was only "attenpting to finish the case as [the
original judge] would have had he survived | ong enough."
Mergentime Corp. v. WWVATA, No. 89-1055, at 4 (D.D.C.
Apr. 7, 1995) ("April 1995 Order"). The order also estab-
lished a two-round briefing schedule with respect to the open
i ssues, directing the parties to support their argunents by
citing to the existing record. See id. at 12-13. Briefing
occurred throughout the sumer and fall of 1995. Two years
later, in July 1997, the successor judge issued his findings and
conclusions with respect to the remaining issues, awarding
the contractors $4.25 million on their outstandi ng clai nms.
Mergentine Corp. v. WWATA, No. 89-1055 (D.D.C. July 22,
1997) ("July 1997 Order"). He also ordered post-judgnent
interest to run fromthe date of his July 1997 final judgnent,
not fromthe original judge's July 1993 partial judgnent.
Mergentime Corp. v. WWATA, No. 89-1055 (D.D.C. Sept. 18,
1997) ("Septenber 1997 Order").

On appeal, the contractors claimthat the procedure the
successor judge adopted for disposing of the post-trial no-
tions and resolving the issues |left open by the original judge's
deat h viol ated Federal Rule of Civil Procedure 63. On the
merits, they challenge nmany of the findings and concl usi ons of
both judges. Cross-appealing, WVATA cl ains that post-
judgrment interest should run fromthe date of the origina
judge's July 1993 judgnent.

As originally adopted in 1937, Rule 63 provided:

If by reason of death, sickness, or other disability, a
j udge before whom an action has been tried is unable to
performthe duties to be perforned by the court .
after verdict is returned or findings of fact and concl u-
sions of law are filed, then any other judge ... may
performthose duties; but if such other judge is satisfied
that he cannot performthose other duties because he did
not preside at the trial or for any other reason, he may in
his discretion grant a new tri al

According to this rule, if a judge becane unable to proceed
after verdict or judgnment, a successor judge could take over
and resolve post-trial nmotions wthout automatically having to
retry the case. The rule nmade no provision for a judge
becom ng unable to proceed during a trial. \Were an origi-
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nal judge becane unavail able at any point prior to return of a
verdict in a jury trial or the filing of findings of fact and
conclusions of lawin a bench trial, courts interpreted Rule 63
to require conplete retrial. See Whalen v. Ford Motor

Credit Co., 684 F.2d 272 (4th Gr. 1982) (en banc); Arrow
Hart, Inc. v. Philip Carey Co., 552 F.2d 711 (6th Cr. 1977).

Because the growing length of federal trials increased the
likelihood that the inability of a judge to continue woul d
interrupt a trial before verdict or judgment, Rule 63 was
substantially broadened in 1991 to all ow successor judges to
take over at any point after trial begins, thus creating a nore
"efficient mechanism for conpleting interrupted trials wth-

out causi ng "unnecessary expense and delay.” Fed. R Cv. P
63 advisory conmttee's note (1991 Arendnent). However,
recogni zing that "injustice ... may result if the substitute
judge proceeds despite unfamliarity with the action," id.

anended Rul e 63 al so i nposes additional responsibilities on
successor judges. The rule now provides:

If a trial or hearing has been commenced and the
judge is unable to proceed, any other judge may proceed
with it upon certifying famliarity with the record and
determ ning that the proceedings in the case may be
conpl eted without prejudice to the parties. In a hearing
or trial without a jury, the successor judge shall at the
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request of a party recall any w tness whose testinony is
materi al and di sputed and who is available to testify
agai n wi thout undue burden. The successor judge may

al so recall any other witness.

Bal anci ng efficiency and fairness, the new rule thus all ows
successor judges to avoid retrial, but only to the extent they
ensure that they can stand in the shoes of the predecessor by
determining that "the case may be conpl eted w t hout preju-
dice to the parties.™

In this case the successor judge served two distinct Rule 63
functions. The first, which flowed fromthe parties' post-tria
nmoti ons, called upon himto review the original judge's find-
ings and conclusions. In this sense, the successor judge
assuned the role that the original rule contenplated: taking
over "after ... findings of fact and conclusions of |law are
filed." The second role arose fromthe original judge's inabil-
ity to make findi ngs and concl usions regardi ng every issue.

This required the successor judge to assume the role specifi-
cally contenpl ated by amended Rul e 63: taking over any
time after "a trial or hearing has been comenced.”

According to the contractors, the successor judge viol ated
Rule 63 in three ways: by failing to consider post-trial
motions; by failing expressly to certify his famliarity with
the record; and by refusing to recall w tnesses. M ndful of
t he successor judge's two distinct roles in this case, we
consi der each claimin turn.

Failure to Consider Post-trial Mtions

We begin with the contractors' argunment that the successor
judge violated Rule 63 by failing to reconsider the origina
judge's findings pursuant to their Rule 52 and Rul e 59
nmotions. According to WWATA, the successor judge did in
fact consider the contractors' post-trial notions, but sinply
denied them The record does not support WWATA' s asser-
tion.
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In his April 1995 Order, the successor judge said specifical-

ly that he would "not accept the parties' invitations to second-
guess the conclusions [the original judge] reached,"” and that

he woul d thus "deny all notions that seek to revisit issues
clearly decided by" the original judge. April 1995 Order at 2
& n.1. The successor judge cautioned the parties that any
"[a]rgunents that attenpt to second-guess [the origina

judge's] Opinion or to open up issues that have al ready been
decided will not be considered.” 1d. at 3 (enphasis added).

I nstead, the successor judge "accept[ed] the factual and credi-
bility determ nations that [the original judge] nmade" and

urged the parties "to pursue any claimof error [with respect

to the original judge's findings] on appeal." 1Id. at 2, 3 n.3.
In a later order, the successor judge chastised the contractors
for attenpting to relitigate the original judge' s findings,
stating again: "To the extent that the parties are dissatisfied
with the [original judge's] rulings, an appeal [to the Court of
Appeal s] is open to them This Court will not sit as an
appel l ate court with respect to any of [the original judge's]
rulings.” July 1997 Order at 6 n.2.

Despite these indications that the successor judge gave no
consideration to the contractors' post-trial notions, WATA
insists that he actually did consider them pointing to his
statement in the April 1995 Order that he had "exam ned the
extensive record in this case, including [the original judge's]
251 page opinion and all the filings that followed the reassign-
ment." April 1995 Order at 2. According to WWVATA, the
fact that the successor judge said that he had exam ned the
record and the filings before he said that he was denying the
contractors' pending notions denonstrates that he fully con-
sidered the notions and then denied themon their nerits.

We cannot tell what the successor judge nmeant when he
said that he had exam ned the "record.” As WWATA con-
cedes, he could not have neant that he had examined the trial
exhibits; the parties had reclained themafter the origina
judge died. Indeed, without the trial exhibits, understandi ng
many of the contractors' arguments woul d have been i npossi -
ble. For exanple, the contractors' Rule 52 notion contended
that the original judge erred in finding that they had pro-
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duced absolutely no evidence to refute WWMATA' s cl ai ned

excess reprocurenent costs. According to the contractors,

the original judge overl ooked the testinony of Dennis Ham
nmond, the reprocurenment contractor's project manager, who
testified regarding his "cost conpilation" docunent, a trial
exhibit that detail ed reprocurenment costs different fromthose
clainmed by WWATA. W reviewed the transcript of Ham

mond' s testinony ourselves and found it totally inconprehen-
sible wi thout sinultaneously referring to the cost conpilation
exhibit. W doubt that the successor judge coul d have
under st ood Hanmond' s testi nony--and hence the contrac-

tors' reprocurenment cost argunents--w thout also referring

to the exhibit. Since the successor judge did not have the
exhi bit when he ruled on the post-trial notions, we think he
coul d not have considered those notions before denying them

By refusing to consider the post-trial notions, the succes-
sor judge failed to conply with Rule 63. After all, the
original judge could not have refused to consider them
Al t hough district courts enjoy w de discretion to grant or
deny post-trial notions, see Hutchinson v. Stuckey, 952 F.2d
1418, 1420 (D.C. CGir. 1992), they cannot refuse to exercise
that discretion. See Charles A Wight et al., Federa
Practice and Procedure s 2818, at 194 (2d ed. 1995) ("If the
trial judge has failed to exercise discretion at all, as when he
i s under the nistaken apprehension that he has no power to
grant the relief sought, the appellate court can review that
deci sion and can order the judge to exercise his discretion.");
12 Moore's Federal Practice s 59.54[3] (Matthew Bender 3d
ed. 1998); «cf. Inre Geen, 669 F.2d 779, 786 (D.C. CGr. 1981)
(district court violated in forma pauperis statute by refusing
to exercise discretion regarding whether to waive filing fee).
Since Rule 63 requires a successor judge to stand in the shoes
of the original judge, the successor judge in this case assuned
the original judge's obligation to exercise his discretion with
respect to the contractors' post-trial notions. It would be
unfair to "deny a litigant's right to try to persuade the court
that it has erred sinply because the judge who rendered the
original decision is unavail able and cannot be called on to
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reconsider the matter." 12 More's Federal Practice
s 63.05[1].

Quoting fromour decision in Thonpson v. Sawyer
WWVATA argues that a successor judge's Rule 63 obligation
"does not enconpass relitigation of all issues decided by the
predecessor judge." 678 F.2d 257, 270 (D.C. Cr. 1982). The
i ssue in Thonpson, however, was whether the successor
judge erred in refusing to overturn a decision that the
original judge made years before he died. The plaintiffs thus
had anpl e opportunity to convince the original judge that he
had erred. In this case, the contractors had no such opportu-
nity because the original judge died two days after issuing his
order. As Thonpson put it, a successor judge's "reconsidera-
tion of errors may be especially appropriate where the prede-
cessor judge cannot performthe task hinmself.” 1d.; see also
United States Gypsum Co. v. Schiavo Bros., 668 F.2d 172, 176
(3d Gir. 1981) (a successor judge is enpowered to reconsider
| egal issues "to the sane extent that his or her predecessor
coul d have").

The circunstances of this case made careful consideration
of the post-trial nmotions particularly inportant for two rea-
sons. First, although the original judge struggled to resolve
as much of this conmplex case as possible before his death, it
woul d be unrealistic to assune that he made no mistakes in
his 251-page opinion. Indeed, WWATA itself filed a post-
trial notion seeking to correct what it called "inadvertent
om ssions” in that opinion. And at oral argunment, WATA
conceded that the original judge nade at |east one m stake to
the contractors' detrinment: He found that by signing the
August 1989 agreenent the contractors waived their breach
of contract claimarising from WATA' s al | egedl y unreason-
abl e delays in processing their clainms. This finding was
erroneous because in the August 1989 agreenment the contrac-
tors waived only their right to term nate perfornmance be-
cause of the alleged breach, not their right to sue for breach
The contractors argued this point in their post-trial notion
but the successor judge never considered it.
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The second reason for carefully considering the post-trial
nmotions relates to the successor judge's dual role. Mre than
nmerely assuming the validity of the original judge' s findings,
t he successor judge relied on those findings in naking addi-
tional findings of his own with respect to the issues left
unresol ved by the original judge. For exanple, the origina
judge found that the adverse inpact caused by the di sapprov-
al of the contractors' plan for controlling traffic on Rhode
I sl and Avenue ceased by Novenber 6, 1986. See July 1993
Order at 222. The contractors specifically challenged this
finding in their post-trial nmotion. Wthout considering their
chal | enge, the successor judge then linmted the contractors
damages on their Rhode Island Avenue claimto those in-
curred before Novenber 6, expressly relying on the origina
judge's previous finding regarding the Rhode |sland Avenue
closure. See July 1997 Order at 10-11. 1In other words, the
validity of the successor judge's own findings regarding the
unresol ved i ssues depends in part on whether the origina
judge's findings were valid--a question the successor judge
was asked to consider, but never did.

Failure to Certify Famliarity with the Record

In January 1995, by which tinme the successor judge stil
had not established a schedule for resolving the open issues,
the contractors sent hima letter rem nding himof Rule 63's
requi renent that he "certify[ ] famliarity with the record”
and suggesting that before he did anything he should retrieve
the trial exhibits and certify his famliarity with them In
response, the successor judge issued the April 1995 Order
which identified the outstanding i ssues and schedul ed two
rounds of briefing. The order instructed the parties that
their briefs should "highlight specific pages in the transcript,
specific exhibits, and specific pages in [the original judge's
opi nion] that support their particular argunents.”™ April 1995
Order at 3. "This type of detailed support,”™ the successor
judge said, would "ensure that [he was] as prepared as
possible to rule on the remaining i ssues wi thout prejudice to
either party,” id., and would be "adequate to allow [him to
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meet the standard established for successor judges" in Rule
63. 1d. at 3 n.2.

The contractors now argue that the successor judge viol at-
ed Rul e 63 because he never expressly certified his famliarity
with the record before resolving the outstanding issues. This
argunent inplicates the two distinct Rule 63 roles the succes-
sor judge perforned in this case. See Perini Br. at 26 (the
successor judge's "failure to certify, before either ruling on
[the contractors'] notion for reconsideration or adjudicating
t he open issues, violate[d] Rule 63").

We need not consider whether the successor judge erred in
refusing to certify famliarity with the record with respect to
his first role (deciding the contractors' post-trial notions); as
we have concluded, he failed to consider those notions. See
supra at 10-12. We therefore turn to the contractors' argu-
ment that the successor judge should have certified his
famliarity with the record before ruling on the open issues.

We begin with a few basics. First, successor judges need
only certify their famliarity with those portions of the record
that relate to the issues before them See Canseco v. United
States, 97 F.3d 1224, 1227 (9th Cir. 1996) ("To certify her
famliarity with the record, the successor district judge wll
have to read and consider all relevant portions of the rec-
ord."); see also Mwore's Federal Practice s 63.04[3]. Sec-
ond, the extent of the certification obligation depends upon
the nature of the successor judge's role in a given case. A
successor judge who inherits a jury trial before the close of
evi dence nust becone famliar with the entire record in order
to have the context necessary to rule on evidentiary objec-
tions based on rel evance. By conparison, a successor judge
who inherits a case after the entry of verdict or judgnent and
who rnust consider only a narrow post-trial notion--such as
one chal l enging the sufficiency of the evidence regarding a
single factual finding--need only review the portion of the
record relevant to that particul ar issue.

In this case, the contractors do not challenge the proce-
dures by which the successor judge determ ned which por-
tions of the record were relevant to the open issues, and for
good reason: Faced with a record containing 4,000 exhibits

and t housands of pages of trial transcript, the successor judge
wi sely entrusted the parties to guide himthrough the massive
record and point himto the material relevant to their argu-
nments. Far froman abdication of his Rule 63 duties, this
procedure nade perfect sense

Rat her than claimng that the successor judge gathered the
wrong material, the contractors argue that due to the |lack of
express certification we cannot know whet her he revi ewed the
material he did gather. W think this argunent el evates
form over substance. Although the successor judge nowhere
actually stated that he had revi ewed the vol um nous appendi -
ces of exhibits and transcript excerpts that the parties sub-
mtted along with their open issues briefs, we have no doubt
that he did. After all, he told the parties that he needed
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these record excerpts to "satisfy the mandate of Rule 63."
April 1995 Order at 3 n.2. The successor judge obviously
required this exercise to ensure that the parties directed him
to each itemin the record relevant to the outstandi ng i ssues.
W& sinply do not believe that he then proceeded to ignore
these materials in the process of making his findings and
concl usi ons.

To be sure, express certification would have been prefera-
ble, for it would have avoided this issue. W find no error
here, however, because the procedure the successor judge
ordered together with the | anguage he used denonstrate that
he conplied with Rule 63's basic requirenent: that a succes-
sor judge becone famliar with rel evant portions of the
record.

Failure to Recall Wtnesses

In their opening district court brief regarding the outstand-
i ng i ssues, the contractors enphasi zed Rul e 63's requirenent
that "[i]n a hearing or trial without a jury, the successor
judge shall at the request of a party recall any w tness whose
testinmony is material and disputed and who is available to
testify again w thout undue burden.” Their brief stated:

[We] question[ ] whether the issues such as those can-
vassed [in] the [April] 1995 Order can be determ ned

fairly and reliably by a review of the transcript passages
and exhibits cited in the parties' briefs...

... [Alssuredly sone open issues will turn on credibili-
ty determ nations, for exanple, disputes about relative
responsi bility for changes and del ays, danage conput a-
tions, and adjustments.... In this brief, [we] rel[y] on
testinmony and exhibits in evidence. [|If WJ/ATA chal -

I enges their reliability or credibility, [we] request[ ] that
appropriate w tnesses be recall ed.

In their reply brief, filed after WVATA submitted its opening
brief identifying the testinony it believed supported its posi-
tions on the unresol ved i ssues, the contractors once again
argued that the successor judge would have to recall certain
of WWMATA's witnesses. As an exanple, they pointed to

WVATA' s damages expert, who they clained had "self-
destruct[ed] on cross-exam nation." The contractors offered
to submit a conplete list of other such wi tnesses after

WWVATA submitted its surreply, but the successor judge

never afforded the contractors an opportunity to do so before
i ssuing his July 1997 order deciding the remnaining issues.

The contractors now argue that the successor judge should
have recal | ed WWATA' s danmages expert as well as ot her
Wi t nesses before resolving the open issues. WHATA, relying
on the Ninth Crcuit's decision in Canseco, supra, responds
that recalling witnesses is not always necessary because
somet i nes successor judges can evaluate witness credibility
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fromthe record. See 97 F.3d at 1227 ("In the event the
sufficiency of the evidence depends upon the credibility of a
Wi t ness whose credibility is in question, and that credibility
cannot be determ ned fromthe record, the successor judge

will have to recall the witness...."). The successor judge in
Canseco, however, was only called upon to review her prede-
cessor's findings. Here the successor judge made fresh
findings of his owmn. Wiile Rule 63 allows successor judges to
make findings of fact based on evidence heard by a predeces-
sor judge, the 1991 advisory committee note makes cl ear that
this practice is appropriate only "in Iimted circunstances,"”
such as when a wi tness has becone unavail abl e or when the
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particular testinmony is undisputed or inmaterial. A succes-
sor judge, according to the advisory committee note, would
"risk error to deternmine the credibility of a witness not seen
or heard who is available to be recalled." Thus, whatever

| atitude successor judges may have to determine credibility
fromthe record in the context of review ng an original judge's
findings, we hold that in the context of making new findings
the plain |anguage of Rule 63 controls: |If a party so requests,
t he successor judge "shall ... recall any w tness whose
testinmony is material and disputed and who is available to
testify again w thout undue burden.™

We thus agree with the contractors that the successor
judge failed to conply with Rule 63. Nothing in the record
i ndi cates that the successor judge determ ned that W/ATA s
damages expert was unavail able or that his testinony was
i material or undisputed--the only permssible reasons for
not recalling wtnesses when making fresh findings. More-
over, the successor judge never afforded the contractors an
opportunity to suggest which additional w tnesses they
wi shed to recall.

This brings us to the question of relief. Because this case

has lingered in this post-trial posture for nore than five
years, and because the contractors' challenges to the origina
judge's findings and conclusions are fully briefed, we could
address the nerits ourselves were the successor judge's
failure to consider the parties' post-trial notions the only
error in this case. See Warf v. Burlington NN R R Co., 60
F.3d 631, 637 (9th Cr. 1995) ("Were the trial court has
erroneously failed to exercise its discretion, we may either
remand or, if the record is sufficiently devel oped, decide the
i ssue ourselves.").

But the successor judge's failure to consider recalling wit-
nesses before making his own findings has left a gap that an

appel l ate court cannot fill. Although we could give the
contractors an opportunity (through supplenmental briefing) to
list the witnesses they wish to recall, we think that Rule 63's

wi tness recall calculus is best perfornmed by the judge ulti-

mat el y responsi bl e for fashioning findings based on the evi-
dence. Moreover, given the sheer nunmber of w tnesses in
this case and the stringent recall requirenents inposed by
Rul e 63 when maki ng new findings, we think it virtually

i nevitable that remand woul d be necessary to all ow the
successor judge to hear new testinony.

Unabl e to resolve this case once and for all, we vacate the
April 1995 and July 1997 Orders and remand for the succes-
sor judge to proceed in accordance with Rule 63. To step in
the shoes of the original judge as the rule requires, the
successor judge first nust consider the parties' post-tria
nmotions to the same extent an original judge would have.
Once he di sposes of those notions, the successor judge should
turn to the task of making findings and concl usions regardi ng

Page 16 of 19
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t he unresol ved i ssues, giving appropriate consideration to
whet her wi t nesses nust be recall ed.

We realize this remand will inpose substantial burdens on
a district judge who has already expended enornous anounts
of time and energy on this case. But the requirenents of
Rul e 63 and the principles of fairness inherent in them
require no |ess.

IV

We turn finally to WWATA' s cross-appeal, in which it
chal | enges the successor judge's determ nation that post-
judgnment interest runs fromthe date of his July 1997 judg-
ment, not fromthe original judge's July 1993 judgmnent.

Even t hough we have vacated the July 1997 judgnent, we

address this i ssue now because it is fully briefed and because
it wll alnost certainly arise again once the successor judge
i ssues a new order resolving the open issues.

The original judge entered judgnment in favor of WATA
for $16.5 million in July 1993. Nearly four years later, in
July 1997, the successor judge resolved the open issues and
entered judgnment in the contractors' favor for $4.25 mllion
To perfect their appeal, the contractors posted a bond in the
amount of $13.2 million, which they cal cul ated by netting the
two judgnents and adding interest fromthe date of the

second judgnent through January 31, 1999. Objecting to the
anmount of the bond, WMATA argued that under 28 U S. C

s 1961 (1994)--providing that post-judgnment interest "shal
be calculated fromthe date of the entry of the judgnent"--
i nterest should run fromthe date of the first judgnment, not
t he second.

Relying on this court's opinion in Hooks v. Washi ngton
Sheraton Corp., 642 F.2d 614 (D.C. G r. 1980), the successor
judge rul ed that cal cul ation of post-judgnent interest from
the date of the second judgnent was proper. W agree.

Hooks hel d that section 1961 requires post-judgnent interest
to be calculated fromthe date the district court enters fina
j udgrment under Federal Rule of Civil Procedure 54(b). See

id. at 618. To be sure, Hooks involved the difference be-
tween a final Rule 54(b) judgnent and a cl erk-entered judg-
ment under Rule 58(1), while this case involves the difference
between a final Rule 54(b) judgnent and an interimjudg-

ment. Even if this distinction neans that Hooks does not
directly control here, we think that its finality principle best
resol ves the post-judgnment interest question on the facts of
this case. The original judge entered partial judgment in
1993 only because he knew he was unable to resolve al

i ssues. Had he lived, he would have had no reason to enter

j udgrment for WMATA until he ruled on all of the parties
clains. The original judge's decision to address WWATA' s
clains before turning to the contractors' clains was sinply
fortuitous, particularly given that WWATA is a counterclai m
ant. Under these circunstances, allow ng post-judgnent in-
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terest to run fromthe date of the original judge' s order would
be unfair.

WWATA argues that the Supreme Court's post-Hooks
opi nion in Kaiser Al um num & Chem cal Corp. v. Bonjorno,
494 U. S. 827 (1990), requires the opposite result. In Bonjor-
no, after a jury returned a verdict in the plaintiff's favor, the
district court entered judgment on August 22, 1979. Citing
i nsufficient evidence, the district court subsequently vacated
that judgnent. A jury returned a second verdict in the
plaintiff's favor on Decenber 2, 1981, and the district court
entered judgnent on that verdict on Decenber 4, 1981.
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The Suprene Court granted certiorari on two questions
rel evant here: First, under 28 U S.C. s 1961, is interest
calcul ated fromthe date of the jury verdict (Decenber 2) or
the date that the court subsequently entered judgnment on
that verdict (Decenber 4)? Second, is interest cal cul ated
fromthe date of a legally insufficient judgment (1979) or the
subsequent correct judgnment (1981)? See id. at 834. The
Court answered the first question by holding that post-
judgrment interest runs fromthe date of the judgnment en-
tered upon a verdict, not the date of the verdict itself. See id.
at 835. Wth respect to the second question, the Court held
that interest should not be calculated fromthe date of a
judgment later determ ned to be unsupported by the evi-
dence, stating that post-judgnment interest includes "the tine
bet ween the ascertai nnent of the danmage and the paynent
by the defendant.” Id. at 835-36 (internal quotation onmtted).
Rel yi ng on this | anguage, WVATA argues that interest
should run fromthe date the original judge first entered
judgrment in its favor because it was on that date that he
"ascertai ned" its danages.

WVATA mi sreads Bonjorno. Not only does the "ascer-
tai nment” | anguage have little to do with the invalid judgnent
passage in which it appears, but W/ATA neglects to nention
that the Court quoted that |anguage from Poleto v. Consoli -
dated Rail Corp., 826 F.2d 1270 (3d Cir. 1987), a case that it
expressly rejected in answering the first question by hol di ng
that interest runs fromthe date of the judgnment, not the date
of jury ascertainnent. See Bonjorno, 494 U.S. at 834. \Wile
we cannot explain Bonjorno's internal inconsistency, we are
certain that nothing in it requires interest in this case to run
fromthe date of the original judge's decision. At nost,
Bonj orno holds that "judgnent" neans judgnent, not verdi ct,
and that "judgnent" neans valid judgnent, not invalid judg-
ment. CQur holding that on the facts of this case interest runs
fromthe second, final judgnent conports with both princi-
pl es.

So ordered.
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