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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Septenber 24, 1998 Deci ded Novenber 20, 1998
No. 97-7206

Beverly A Wit beck,
Appel | ant

Vital Signs, Inc.,
Appel | ee

Appeal fromthe United States District Court
for the District of Colunbia

(No. 95cv01011)

M chael G Kane argued the cause for appellant. Wth him
on the briefs were Vicki G Golden and David R Cashdan.

Panel a J. Moore argued the cause for appellee. Wth her
on the brief was Paul J. Kennedy.

Bef ore: Edwards, Chief Judge, Rogers and Tatel, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: |In this appeal froma jury verdict in
favor of an enployer in a disability discrimnation suit, we
once again face the question of whether and to what extent
the enpl oyer may rely on the enpl oyee's application for and
recei pt of disability insurance benefits. Although we held in
a previous case that the receipt of such benefits does not bar
the enployee's claimas a matter of |law, we find that where,
as in this case, the benefits applications contain information
rel evant to issues at trial, they may be admitted into evi-
dence.
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This is not the first tine this litigation has cone before us.

See Whitbeck v. Vital Signs, Inc., 116 F.3d 588 (D.C. Cir.
1997) ("Wiitbeck 1"). Al though we described the factua
background of this dispute in some detail in our earlier
opinion, we revisit those facts again as they relate to the
i ssues before us here.

Appel | ant Beverly Whitbeck began working as a sales
representative for Vital Signs, Inc., a nedical equipnent
manuf acturer, in 1992. Because of her outstanding sales
performance for another medi cal equi prent conpany, Vita
Si gns guaranteed Wi tbeck a salary of at |east $84,000 for
her first year. Diagnosed five nonths later with a severe
spinal cord tunor, Whitbeck underwent surgery, returning
hone after several weeks of hospitalization and rehabilitation
Al t hough unabl e to nove around wi thout a wal ker or a
wheel chai r, Wi tbeck began working from hone al nost im
medi ately, initiating as nmuch client contact as she coul d over
the tel ephone. As she grew stronger, she gradually in-
creased her workload. Wth the help of a driver she hired
and paid, Witbeck started making sales calls again in July
1993. She soon outfitted her car with hand controls and a
wheel chair rack, enabling her to transport herself to her
customers on her own. By early 1994, \Witbeck no | onger
needed a wheel chair and was able to nake sales calls with the
aid of a cane.
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In the spring of 1994, Whitbeck began to have difficulty
wal ki ng | ong di stances. Her neurol ogi st discovered that her
tunmor had regrown. He informed her that her problens wth
wal ki ng were not likely to inprove and that she m ght
devel op total paraplegia. He recommended that she consider

purchasing a notorized cart for making sales calls in the field.

A few days later Wiitbeck net with a sal esperson froma
nmotorized cart nmanufacturer to explore that possibility.

On April 28, Witbeck had a conversation wi th her supervi-
sor, Sherry Henricks, about the possibility of using a notor-
ized cart at work. At trial, Witbeck and Henricks offered
conflicting versions of what they said to each other during
that conversation. According to Henricks, Witbeck was
di straught that her tunor had regrown and said that she
woul d not use a notorized cart to make sales calls because
she "couldn't see herself" doing that. Henricks testified that
VWi t beck expl ai ned that she had decided instead to retire on
long-termdisability. According to Witbeck's version of the
conversation, Henricks flatly refused her request for perm s-
sion to use a notorized cart, telling her that "it wasn't ... a
good i dea" because "it wouldn't look right.” Whitbeck testi -
fied that it was Henricks who suggested that she retire on
long-termdisability, and that Henricks even asked her if she
could begin to advertise the availability of her position inme-
diately.

Shortly after the April 28 conversation, \Witbeck stopped
wor ki ng al together, and Vital Signs renoved her fromthe
payroll. \Whitbeck then applied for and began receiving both
resi dual and short-termdisability benefits fromher private
insurer. She also applied for long-termdisability benefits
through Vital Signs's carrier, Mitual of Omaha. Finding her
i neligible because her condition arose | ess than a year after
she began working at Vital Signs, Mitual of Omaha denied
her claim \Whitbeck al so applied for and began receiving

Social Security disability benefits. Vital Signs officially ter-

m nated her in Novenber 1994.

VWi tbeck filed suit in the Superior Court for the District of

Col unbi a, alleging that Vital Signs had discrin nated agai nst
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her because of her disability in violation of the District of
Col unbi a Human Rights Act, D.C. Code Ann. ss 1-2501 to

1- 2557 (1992) (amended 1994). Vital Signs renoved the case
to the United States District Court for the District of Colum
bi a based on diversity of citizenship. Wth the parties' con-
sent, the matter was referred to a magistrate judge. As we
explained in Wiitbeck I, District of Colunbia courts deter-
mne the elenents of a prima facie case of disability discrim-
nati on under the Human Ri ghts Act based on cases deci ded

under anal ogous federal antidiscrimnation |aws. See Wit -
beck I, 116 F.3d at 591. Thus, Witbeck's claimrequired her
to denonstrate that Vital Signs refused reasonably to accom
nodate her disability, and that she could have performed the
essential functions of her job had she been so acconmodat ed.
See Anmericans with Disabilities Act, 42 U S.C ss 12111(8),
12112 (1994).

The magi strate judge granted summary judgnment for Vita
Signs, holding that \Witbeck's receipt of disability insurance
benefits precluded her as a matter of |aw from denonstrating
that she coul d have performed the functions of her job with
acconmodati on. See Witbeck v. Vital Signs, Inc., 934
F. Supp. 9, 14-15 (D.D.C. 1996). W reversed, hol ding that
because the insurance carriers nmade no inquiry into whether
VWi t beck coul d have perforned her job with reasonable
acconmodati on, her application for and receipt of disability
benefits did not bar her discrimnation claim See Witbeck
I, 116 F.3d at 591-92. Following a three-day trial on remand,
the jury returned a verdict for Vital Signs.

VWi t beck appeal s, asserting various evidentiary errors.
We review a trial court's evidentiary rulings for abuse of
discretion. See United States v. Smart, 98 F.3d 1379, 1386
(D.C. CGr. 1996). Even if we find error, we will not reverse
an otherw se valid judgnment unless appell ant denonstrates
that such error affected her "substantial rights.” Fed. R Gv.
P. 61; Herbert v. Nat'l Acadeny of Sciences, 974 F.2d 192,
200 (D.C. Cr. 1992).

Rel yi ng on Wiitbeck | and its comnpani on case, Swanks v.
WWATA, 116 F.3d 582 (D.C. Gr. 1997), Whitbeck first

chal | enges the magi strate judge's adm ssion into evidence of
her applications for disability insurance benefits. In Whit-
beck I, we held that because the insurers' disability determ -
nati ons did not take into account whether she could perform
the essential functions of her job wi th reasonabl e accomo-
dation--the critical issue in a disability discrimnation suit--
the mere fact that \Witbeck had applied for and received
private disability insurance benefits did not bar her subse-
quent disability discrimnation claimas a matter of |law See
VWi tbeck 1, 116 F.3d at 591-92. W reached the sane
conclusion in Swanks with respect to the recei pt of Soci al
Security disability benefits. See Swanks, 116 F.3d at 584-87.
VWi t beck argues that under the |ogic of these opinions her
benefits applications had no rel evance to her case because
they made it no nore likely that she woul d have been unabl e
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to do her job if Vital Signs had accomvdated her

We agree with Wiitbeck that the sinple fact that she
applied for and received disability insurance benefits is not at
all probative, as a matter of fact, of whether she can perform
her job with accomvodation. Although the fact that she
applied for and received benefits obviously relates to whet her
she has a disability--a fact never contested by plaintiffs in
disability discrimnation cases--it has nothing to do with the
guesti on of reasonabl e accomopdati on. Reasonable accom
nodati on assunes the presence of a disability and turns on
matters such as job restructuring, nodification of work sched-
ul es, and acquisition of assistive devices. See 42 U S.C.

s 12111(9). Accordingly, Vital Signs could not have used the
mere fact that \Witbeck had applied for benefits to establish
that she was so disabled that she could not performher job
even with reasonabl e accommodati on

VWi t beck' s argunment, however, fails to distinguish between
the act of applying for benefits and the informati on con-
tained in the applications. As we stated in Swanks, an
application for disability benefits would certainly be rel evant
if the claimant represented in it that she could not do her job
even with accommodati on. Swanks, 116 F.3d at 587. 1In this
case, for exanmple, the neurologist's statement to Mitual of
Omaha, in which he answered "no" to the question whether
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VWi t beck's job could be "nodified to allow for handling with
inmpairment,"” was clearly relevant to her claimthat she could
perform her job wth accomobdation

VWi t beck' s argunment al so di sregards the rel evance of her
application for long-termdisability benefits to Vital Signs's
alternative theory of defense. |In addition to arguing that
VWi t beck could not performthe essential functions of her job,
Vital Signs contended, relying on Henricks's version of the
April 28 conversation, that Whitbeck never even requested an
acconmodati on and chose instead to try to retire on | ong-
termdisability. Toward that end, Vital Signs sought to prove
t hat Whi t beck believed that she was eligible to receive about
$45, 000 per year in long-termbenefits fromVital Signs's
i nsurance carrier. Vital Signs argued that because these
benefits were to be cal cul ated as a function of Witbeck's
ear ni ngs over the previous twelve nonths, and because that
nunber was decreasing steadily--she no | onger received a
guaranteed salary and her disability made it difficult for her
to earn conmm ssions--Whitbeck decided to retire i mediately
rather than watch the anount of her benefits entitlenent
wi t her away while she struggled to restore her earnings to
their former level. According to Vital Signs, when Witbeck
| ater |earned that she had been denied long-termdisability
benefits, she fabricated her story that Henricks had refused
her request for perm ssion to use a notorized cart. Viewed
in light of this theory, Whitbeck's benefits applications cer-
tainly contained relevant information. They reveal ed, for
exanpl e, that Whitbeck had been unable to work full tinme
since July 1993, that her lack of "stam na" and "endurance"
prevented her from spending a full day naking sales calls,
and that she did not know when she coul d resunme working
full time. Al of this information was probative of whether
VWi t beck had a financial incentive to retire of her own
volition, and thus whether she had actually asked Henricks
for an accommodati on.

I ndeed, given Vital Signs's argunent that \Witbeck never
asked for an accommodation, neither Witbeck I nor Swanks
prohibited Vital Signs fromintroducing even her act of apply-
ing for disability benefits. After all, in order to prove its

Page 6 of 12



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7206  Document #397783 Filed: 11/20/1998 Page 7 of 12

theory that the unexpected denial of long-termdisability
benefits precipitated her alleged |ie about the conversation
with Henricks, Vital Signs needed to denobnstrate that Whit-
beck had actually applied for such benefits.

VWi t beck argues that even if the applications were rele-
vant, the magistrate judge still should have excluded them as
unduly prejudicial. See Fed. R Evid. 403. This argunent,
however, rests on the assunption that Vital Signs offered the
applications only to show that she was unable to do her job
But because Vital Signs also offered the applications to
establish that Witbeck never actually requested an accom
nodati on, and because Wiitbeck failed to denonstrate that
any unfair prejudice that m ght have flowed fromtheir adm s-
sion substantially outweighed their relevance for that addi-
tional purpose, the magistrate judge did not abuse his discre-
tion in admtting the applications.

As Wi tbeck points out, admtting the applications wthout
an explanatory instruction ran the risk that the jury would
make the same m stake that the nagistrate judge originally
made on sunmary judgnent: The jury m ght concl ude from
the nmere fact that she had applied for and received benefits
that she could not performthe functions of her job even if
reasonably acconmobdated. An instruction m ght have ex-
plained to the jury the difference between obtaining disability
benefits and prevailing in a disability suit, enphasizing that
both can be pursued simultaneously because the former takes
no account of the possibility of accommodation. An instruc-
tion also m ght have expl ained that both the act of applying
and the information revealed in the application forns could be
rel evant to i ssues other than the possibility of accomvoda-
tion.

VWi t beck, however, did not request such a limting instruc-
tion at the tine that Vital Signs introduced her benefits
applications. Instead, she proposed the follow ng instruction
at the end of the trial, which the nagistrate judge rejected:

| specifically instruct you that the application for and the
recei pt by Ms. Witbeck of disability benefits is not at al
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i nconsistent with her claimthat she could perform her
job with a notorized scooter

VWi t beck evidently based this instruction on our statenment in
VWi tbeck | that "Witbeck's receipt of disability benefits is
thus not at all inconsistent with her claimthat she could
perform her job with reasonabl e acconmodation.” \Whitbeck

I, 116 F.3d at 591 (citing Swanks, 116 F.3d at 586). But that
statenment spoke only to the act of receiving benefits. As we
expl ai ned earlier, the sinple fact that Whitbeck applied for
and received benefits is not at all probative of whether she
could performher job with accommodation, see supra at 5,

the only question at issue on sunmary judgnent in \Witbeck

I. Here, Whitbeck's proposed instruction added the words
"the application for" to our |anguage from Witbeck I, thus

i ntroduci ng anbiguity as to whether the instruction referred
just to the act of applying for benefits or also to information
contained in the applications. The jury could have interpret-
ed the proposed instruction to nmean that in determ ning

whet her Wit beck coul d have done her job with accommopda-

tion, it could not consider evidence contained in the applica-
tions such as her neurologist's statenent that her job could
not be nodified to acconmodate her disability. The proposed
instruction mght also have led the jury to believe that it
could not consider the applications and information they
contai ned for other purposes, such as determ ni ng whet her

the denial of long-termbenefits m ght have notivated Wit -
beck to |ie about her conversation with Henricks. Because
the magi strate judge was under no obligation to give a

m sl eadi ng i nstruction, see Joy v. Bell Helicopter Textron
Inc., 999 F.2d 549, 557 (D.C. Cr. 1993), he did not err in
rejecting Witbeck's. Mreover, even assumng that the
potential for prejudice gave the nmagistrate judge sone obli-
gation to rectify the flaws in her proposed instruction, the
failure to do so in this case was harm ess because Vital Signs
never suggested at trial that the nere fact that Witeck
applied for benefits was inconsistent with her discrimnation
claim
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VWi t beck next argues that the magistrate judge erred in
refusing to allow her to testify about why she never com
pl ained to Henricks's supervisor after Henricks allegedly
deni ed her request to use a notorized cart. \Whitbeck sought
to explain to the jury that she had not gone to Henricks's
supervi sor because she feared his reaction. To bolster this
expl anation, she wi shed to testify that Henricks had previous-
ly told her that Henricks's supervisor had targeted Wit -
beck's sales territory for elimnation. The nmagistrate judge
refused to all ow Wiitbeck to recount Henricks's out-of-court
statement, ruling that the testinony was hearsay. Witbeck
now urges (as she did to the magi strate judge) that she
of fered Henricks's statenment not for its truth, but only to
denonstrate her state of mind

W& have no doubt that the nagistrate judge erred in
excluding this testinony. At trial, Vital Signs elicited testi -
nmony from nunmerous w tnesses that \Witbeck was extraordi-
narily headstrong--not "the type of person to take no for an
answer and just walk away if she wanted sonething." Tr.

10/ 28/ 97 at 107. Vital Signs's theory, as it eventually ex-
plained to the jury in closing, was that Witbeck's failure to
conpl ain to anybody else at Vital Signs after Henricks sup-
posedly deni ed her request for an accomopdati on made t hat
story unbelievable; sonmeone "with Beverly Witbeck's get-
up-and-go and desire and anbition and notivation," Vita

Signs told the jury, "would [not] have wal ked away and

[woul d have] gone to soneone else."™ Tr. 10/29/97 at 83. It
was therefore understandabl e that during her redirect exam -
nation, by which tinme Vital Signs had al ready introduced

testi nmony about her assertiveness, Witbeck tried to explain
her failure to appeal Henricks's alleged decision by establish-
ing that she thought tal king to Henricks's supervisor would

do nore harmthan good. Because Henricks's statenent
regardi ng her supervisor's intentions with respect to Wit-
beck's sales territory would have expl ai ned Witbeck's state
of m nd when she deci ded agai nst going to him the statenent
was relevant for this non-hearsay purpose. See United States
v. Baird, 29 F.3d 647, 653 (D.C. Gr. 1994). |Indeed, that

VWi t beck had not offered Henricks's statenent for its truth is
clear fromthe fact that the underlying question of the
supervisor's intentions regarding Whitbeck's territory was
entirely irrelevant to her case. Witbeck's |awer nore than
adequately conveyed t he purpose of the proffered testinony

at a bench conference: "[I]t's not hearsay in that we're not
admtting it for the truth.... It has to do with what her
state of mind was and why she was not assertive in going to
[Henricks's supervisor]." Tr. 10/28/97 at 85-86.

The magi strate judge's error, however, was harm ess be-
cause the rebuttal evidence Witbeck sought to introduce was
only mnimally probative of why she kept quiet. For one
thing, Henricks's statenment suggesting that her supervisor
had considered elimnating Witbeck's territory occurred
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nmont hs before the April 28 conversation in which Henricks

al l egedly forbad Witbeck fromusing a notorized cart; as
such, it anmounted to relatively weak state-of-mnd evidence.
Mor eover, nothing in Witbeck's proffered testi nony woul d
have expl ai ned why she failed to tell anyone else at Vita

Si gns--such as col | eagues, human resources officers, or nman-
agenent other than Henricks's supervisor--that Henricks

had deni ed her request for an accommodation. Indeed, in a
subsequent letter to the CEO of Vital Signs proposing to
return to work on a part-tinme basis, Witbeck never even
hinted that Henricks had refused to acconmopdate her disabil-
ity. Gven the evidence of these other om ssions, we cannot
say that the magi strate judge's erroneous excl usion of Hen-
ricks's statenent affected Wi tbeck's "substantial rights.™
Fed. R Gv. P. 61.

IV

We turn finally to Witbeck's contention that the
magi strate judge erred in refusing to allow two of her
Wi t nesses- - her nei ghbor and sister-in-law-to testify about
statenments that she allegedly nade to themregardi ng the
di sputed conversation with Henricks. According to the mag-
istrate judge, the proffered testi mony was hearsay. Whit-
beck argues (as she did to the nagistrate judge) that her
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statenments to her nei ghbor and sister-in-Ilaw describing her
conversation with Henricks qualified as non-hearsay under

the "prior consistent statenent” provision of Federal Rule of
Evi dence 801(d)(1)(B). Rule 801(d)(1)(B) provides that out-
of -court statenents are not hearsay if they are "consi stent

with the declarant's testinony and ... offered to rebut an
express or inplied charge agai nst the declarant of recent
fabrication.” Because such statements are only admi ssible to

rebut a specific allegation of notive for fabrication--not to
bol ster the declarant's general credibility--the statenents
must have occurred before the alleged notive originated. See
Tome v. United States, 513 U. S. 150, 156-160 (1995).

We think that the proffered testinony satisfied the require-
ments of Rule 801(d)(1)(B). Because Vital Signs directly
chal | enged Whitbeck's credibility by introduci ng evidence
fromwhich the jury could infer that she fabricated her
account of the conversation with Henricks, Witbeck sought
to rehabilitate herself by introducing evidence that shortly
after the conversation she told her neighbor and her sister-in-
| aw what Henricks had said. These statenents were admi ssi -
bl e because she made them nont hs before | earning that she
woul d not receive long-termdisability benefits, the event that
Vital Signs clained furnished her notive to lie.

Once again, the magi strate judge's error was harnl ess.
G ven the substantial rehabilitative testinony that Witbeck
actually elicited fromthese and other w tnesses, the margina
val ue of the excluded statenments woul d have been slight.
The nei ghbor testified that Witbeck seened "upset" and
"physi cally shaken" by her conversation with Henricks, and
t hat Wit beck was "confused"” and "wasn't sure exactly what
to do because of what [Henricks] had said to her." Tr.
10/ 28/ 97 at 103-04. The sister-in-law testified that after the
conversati on Wi tbeck appeared "depressed" and that "her

personality totally changed.” 1d. at 112. She also testified
that Whitbeck had "[d]efinitely not" told her that she wanted
toretire fromVital Signs on long-termdisability. 1d. at 113.

And the notorized cart salesnan testified that Witbeck told
hi mthat she could not buy a cart from hi mbecause "t hey
didn't go for the idea of using the [cart] to get to work." Tr.
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10/ 27/97 at 19. Because Witbeck could have relied on all of
this testinony to rebut Vital Signs's allegation that she |ied
about what Henricks said to her, the nmagistrate judge's error
was harml ess.

\%

The verdict in favor of Vital Signs is affirmed.

So
or der ed.
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