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United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T
Argued Cctober 8, 1998 Deci ded Novenmber 13, 1998

No. 97-7229
Met ropol i tan Washi ngton Airports Authority
Prof essional Firefighters Local 3217,
I nternational Association of Firefighters,

AFL-Cl O CLC,

Appel | ant

Met ropol i tan Washi ngton Airports Authority,
Appel | ee
Appeal fromthe United States District
Court for the District of Colunbia

(97¢v00930)

Anton G Hajjar argued the cause for appellant. Wth him
on the briefs was Ruth E. Peters.

Peter W Tredick argued the cause for appellee. Wth him
on the brief were Emily M Yinger and N. Thomas Connal | y.

Before: Sil bernman, Henderson, and Randol ph, Crcuit
Judges.

pinion for the Court filed by Crcuit Judge Silbernman.

Separate concurring opinion filed by G rcuit Judge
Hender son.

Silberman, Circuit Judge: The Metropolitan Washi ngton
Airports Authority Professional Firefighters Association, Lo-
cal 3217 appeals froma district court order dismssing the
union's claimthat the Authority's refusal to bargain over the
installation of video surveillance breached the | ease under
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which the airports are governed. Because the district court
| acked jurisdiction to adjudicate the unfair |abor practice
claim we affirmthe dism ssal

The Metropolitan Washington Airports Act of 1986 (codi -
fied as anended at 49 U.S.C. A ss 49101-49112 (West Supp
1998)) authorizes the Secretary of Transportation to transfer
responsibility for the operation of the Reagan National and
Dulles airports fromthe Federal Aviation Adm nistration to
the Metropolitan Washington Airports Authority, a regiona
entity created for that purpose by the Virginia CGenera
Assenbly and the District of Colunbia City Council. The
transfer of control, which took effect in 1987, was achi eved by
means of a 50-year |ease between the Secretary of Transpor-
tation as lessor and the Authority as lessee. Jurisdiction is
conferred on the district courts of the United States to
conpel the Authority to conply with the terns of this |ease.
49 U . S.C A s 49104(c).

The Act obligates the Authority to "continue all collective
bar gai ning rights enjoyed by enpl oyees [of the Airports]
before June 7, 1987 [the date the | ease took effect].” 1d. at
s 49104(a)(6)(D). Accordingly, in the lease, the Authority
prom sed to "adopt and maintain an enpl oynent code" to
assure that those collective bargaining rights would continue
to be protected. Lease of the Metropolitan Airports Be-
tween the United States of America and the Metropolitan

Washi ngton Airports Authority, Art. 14.B. Using the regul a-
tory powers conferred upon it jointly by the |egislative au-
thority of Virginia and the District of Colunbia, the Authori-
ty, after notice and comment, adopted a Labor Code. The

Code, which was subsequently ratified by the Virginia legisla-
ture, provides that allegations of unfair |abor practices "shal
be submitted" to an Unfair Labor Practices Panel, whose

"power in this regard shall be exclusive,” and that the find-

i ngs of the Panel "shall be conclusive and binding" unless a
petition for relief is tinely filed with the appropriate Virginia
Circuit Court. The Code also gives the Virginia courts
jurisdiction to hear a conplaining party's petition for enforce-
nment of the Panel's decision.

After the Reagan National Airport fire station suffered
recurring incidents of theft and damage to Authority property
and equi pnent, the Authority's Police Department placed a
vi deo surveillance canera in the equi pnment bay of the fire
station as part of its investigation of the incidents. Shortly
after the installation several firefighters discovered the hid-
den canera, and the union filed an unfair |abor practice
charge alleging that the Authority had violated ss 2.12(1)(a)
and (e) of the Code (containing standard | anguage requiring
bargaining in good faith) by installing and using the video
canmera without first bargaining with the union over the
i npl enentati on of the video surveillance. The union did not
claimthat the Authority's decision to conduct covert surveil-
| ance violated the Code, but, relying on our decision in
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Ameri can Federation of Governnent Enpl oyees v. FLRA

702 F.2d 1183, 1188 (D.C. Cir. 1983) (interpreting the Federa
Servi ce Labor-Minagenent Relations Act, 5 U S.C ss 7101-
7135 (Supp. 111 1979)), contended that bargai ning over the

i npl enent ati on of that decision was nandatory. The charge
was submitted to the Unfair Labor Practices Panel as pre-
scribed by the Code s 2.13(1). The Panel rejected the Au-
thority's contention that because the surveill ance was con-
ducted pursuant to a crimnal investigation bargaining over

i npl enent ati on was not required, and found the Authority in
violation of the Code. The Authority told the union that it
pl anned to file a petition for relief fromthe Panel's decision in
the Virginia courts pursuant to s 2.13(4) of the Code, but
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before it could do so, the union filed suit in the District Court
for the District of Colunbia seeking to enforce the Panel's
decision. The next day the Authority brougt its petition for
reviewin the Virginia Crcuit Court.1 The union then anmend-

ed its conplaint in district court to include a claimthat the
refusal to bargain over the inpact and inplenentation of the
surveillance constituted a violation of the |ease.

The district court dismssed the union's conplaint, but the
basis its decision is unclear. The court obliquely explained
t hat because the dispute was over the Panel's findings and
not over the fairness of the procedures by which the Pane
reached its conclusions, the Code's schenme for reviewin the
Virginia courts applied in this case. However, the court also
suggested-even if it did not explicitly say--that it had juris-
diction and was nerely abstaining in favor of the ongoing
state court proceeding.

Both parties agree at least in theory that under the Au-
thority's statutory and regulatory reginme, jurisdiction is
granted to the federal courts for certain issues and to the
Virginia courts for others. The parties disagree, however, on
which jurisdictional category is inplicated in this case. The
union submits that the Act requires the Authority to "contin-
ue all collective bargaining rights enjoyed" (enphasis added)
by its enpl oyees before the | ease took effect and contends
that had this dispute arisen while the firefighters were stil
federal enployees, the Authority woul d have been required
under our American Federation of Governnent Enpl oyees
case to bargain over the inpact and inplenentation of the
surveillance. The union reasons, therefore, that the jurisdic-
tional provision in the Act entitles it to have its claimheard in

1 The Virginia Grcuit Court subsequently granted sunmary
judgment for the Authority, reversing the Panel's decision. Metro-
pol i tan Washi ngton Airports Authority v. Metropolitan Washi ng-
ton Airports Authority Professional Firefighters Association Loca
3217, Chancery No. 97-0712 (Va. Cir. Apr. 2, 1998).

the federal courts--and that the federal courts should apply
the FSLMRA to the dispute.

The union relies on Metropolitan Washington Airports
Authority Professional Fire Fighters Association Local 3217
v. United States, 959 F.2d 297, 307 (D.C. Gr. 1992), in
whi ch--while noting that "the question whether jurisdiction
over unfair |abor practice matters properly lies in Virginia
courts [was] not yet ripe for decision"” in that case--we
recogni zed the difficulty of the question and commented t hat
"it is unclear whether there are any circunstances under
which this clause [giving jurisdiction to Virginia courts] would
have any effect." Accordingly, the union argues that the
district court inproperly abstained from exercising federa
jurisdiction. The Authority counters that, pursuant to the
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Code, jurisdiction to review the Panel's decisions lies in the
Virginia courts, and the district court properly dismssed the
claimfor lack of jurisdiction. |In any event, the Authority
argues that res judicata bars the federal action. The Author-
ity adds that even assuming that the district court could
assert jurisdiction over this claim it properly abstained.

It is inmportant to enphasize that the uni on does not
chal l enge the validity of the Code, nor does it claimthat the
provi sion of the Code granting jurisdiction to Virginia courts
to review the Panel's disposition of unfair |abor practice
clains is unlawful. Rather, the union argues that it can el ect
to go to federal court, and gain the benefit of federal govern-
ment | abor relations law, sinply by alleging that the unfair
| abor practice conplained of--the refusal to bargain over
video surveillance--is itself a violation of the | ease. The
union inplies that its interest in vindicating the federally
protected col |l ective bargaining rights which existed at the
time the | ease took effect would be undermned if the Virginia
courts alone were allowed to review the Panel's adjudications
of unfair |abor practice clainms. The union alternatively ar-
gues that even if the Virginia court has "initial" jurisdiction to
revi ew the Panel's decisions, the union should have two bites
at the apple--it should be able first to petition a Virginia
court for review under the Code, and, if it loses, it should
then have recourse to federal court to argue that the same
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unfair |abor practice would violate the FSLMRA and t here-
fore that the | ease is violated.

Unfortunately, neither the parties nor the district court
cane to grips with the nub of the underlying issue here: how
to delineate the boundaries of the two jurisdictional provi-
sions. Although the interrelationship between federal and
Virginia jurisdiction and substantive |aw under the Act is
certainly peculiar, and nore than a little puzzling, we think
the key to determ ning the proper boundary between these
provisions is to exam ne the structure and purpose of the Act.

Congress' stated purpose in transferring control over the
airports to the Authority was to "achieve local control, man-
agenent, operation, and devel opnment” of the airports. 49
U S CA s 49102(a). But the Act does not sinply turn the
airports over to Virginia or the District of Colunbia, rather it
est abl i shes a regi me under which the Authority bal ances the
"continuing but limted [federal] interest” in the airports, id.
at s 49101(3), with the "growing local interest,” id. at
s 49101(7). This balance is reflected in the Authority's juris-
di ctional provisions.

Prior to the creation of the Authority, airport enployees
were federal enployees whose collective bargaining rights
wer e adj udi cated under federal law. See Metropolitan Wash-
ington Airports Authority Professional Fire Fighters Assoc.
959 F.2d at 298. The statutory guarantee of the airport
enpl oyees' continuing "collective bargaining rights" certainly
i nposes sone federal limtation on the formul ati on, and per-
haps the inplenentation, of the Code. But in creating the
Airports Authority, Congress expressly transferred the nman-
agenent and operation of the airports--including enploy-
ment matters--fromthe federal to the state/local level. 49
U S CA ss 49101(7); 49102(a). Congress provided that the
continuing federal interest would be vindicated through "a
| ease mechani sm which provides for local control and opera-
tion." Id. at s 49101(10). W can generally assune that the
Authority's obligation to continue the enpl oyees' collective
bargai ning rights is discharged through the Code and its
i mpl enent ati on.
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We think the federal/local balance inplicit in the Act is best
honored by allocating to Virginia courts jurisdiction to review
chal | enges to the application of the Code and to federa
district courts jurisdiction over facial challenges to the Code
(as violations of the lease). Here, because the union brings
an unfair |abor practice claim which involves an interpreta-
tion of the Code, it is an as-applied challenge and jurisdiction
lies in the Virginia courts, not in federal court. |If the union
had argued that the Code on its face violated the lease in
sonme manner, then the federal district court would have had
jurisdiction.

Per haps a case m ght arise where a decision of the Virginia
courts is clained to so undermi ne the framework of collective
bargaining as to be, in effect, a betrayal of the Code; the
union mght argue that to challenge that decision is to raise a
de facto facial challenge to the Code as a violation of the
| ease, allowing for federal court jurisdiction. W rather
doubt whether that argunment woul d succeed, since it m ght
be thought equivalent to asking an inferior federal court to
review the judgnent of a state court. See District of Colum
bia Court of Appeals v. Feldnman, 460 U. S. 462, 476 (1983)
(citing Rooker v. Fidelity Trust Co., 263 U. S. 413, 415, 416
(1923)) (holding that 28 U S.C. s 1257 grants appellate juris-
di ction over judicial decisions of state courts only to the
United States Supreme Court and not to inferior federa
courts).2 In any event, the union makes no such assertion

2 There would be no claimpreclusion in such a situation, because
in the unique statutory schene here, the federal claimof a violation
of the | ease would not be analytically the same |egal issue as a claim
of a m sapplication of the Code and so could not be raised in the
Virginia courts. See Mgra v. Warren City School Dist. Bd. of
Educ., 465 U.S. 75, 81 (1984) ("A federal court nust give to a state-
court judgment the same preclusive effect as woul d be given that
j udgrment under the law of the state in which the judgment was
rendered."). Under Virginia law, a final judgnent on the nmerits in
a prior action is conclusive only as to questions actually decided as
well as to matters the parties mght have litigated. Kenp v.

Mller, 186 S.E. 99, 103-04 (1936) (citations omtted) (cited in
Querrero v. Katzen, 774 F.2d 506, 508 (D.C. Cir. 1985)).

here. It sinply seeks the benefit of the sane decision on a

rat her controversial question of |abor relations law as it would
have received had the Authority never been created and had

the union's nmenbers remai ned federal enployees. That it

cannot gain sinply by arguing that the Authority violated the

| ease. For the foregoing reasons, the district court's dismss-
al of the union's claimis affirned.

So ordered.

W note, however, that relitigation of the underlying facts may be
barred under the doctrine of issue preclusion. See Marrese v.
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Ameri can Acadeny of Othopedic Surgeons, 470 U S. 373, 382

(1985) (citing Krener v. Chem cal Constr. Corp., 456 U. S. 461, 467
(1982)) (observing that a federal court applies state rules of issue
preclusion to determ ne whether a matter actually litigated in state
court may be relitigated in a subsequent federal proceeding).
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Karen LeCraft Henderson, Circuit Judge, concurring:

The holding in Steel Co. v. Citizens for a Better Env't, 118
S. . 1003, 1012-16 (1998), compels me to concur on the
jurisdictional ground set forth in the majority opinion. |
note, however, that the Union's sole surviving claimis plainly
res judicata.
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