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Mary L. W/ son, Assistant Corporation Counsel, argued
the cause for appellees. Wth her on the brief were John M
Ferren, Corporation Counsel, and Charles L. Reischel, Depu-
ty Corporation Counsel

Before: G nsburg, Sentelle and Randol ph, Crcuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Pursuant to the "three-strikes”
provision of the Prison Litigation Reform Act ("PLRA"), 28
U S.C s 1915(g), the district court denied appellant Al vin
Darrell Smith's application to proceed in forma pauperis in
his civil suit against prison officials, and dism ssed his com
pl aint without prejudice to his bringing a paid conplaint.
Smith appeals the district court's order, and seeks to proceed
in forma pauperis on appeal. W conclude that he is not
entitled to in forma pauperis status in this court. W also
concl ude that our denial of in forma pauperis status does not
make Smith liable for fees, although he nmust of course pay
the required fees in full if he wishes to proceed with his
appeal

| . Background

Appellant Smith is a prisoner of the D.C Departnent of
Corrections. On August 14, 1997, Smith nmailed a conpl ai nt
to the U S District Court, bringing suit against the District
of Colunbia, the D.C. Departnment of Corrections, and severa
correctional officers. Smith alleged that his civil rights were
violated under 42 U S.C. s 1983 when he was not allowed to
bring religious and educational materials when transferred
fromLorton Correctional Conplex to a facility in Chio.
Smith's conpl aint was acconpani ed by an application to
proceed in forma pauperis, and a prison trust account report
for the one-and-a-half-nmonth period he had been at the new
facility.

On Septenber 5, 1997, a district court judge issued an
order allow ng the provisional filing of the conplaint, but
requiring Smth to provide the court with a prison trust
account report fromhis previous institution. However, on
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Cct ober 30, 1997, a second judge issued an order denying the
application to proceed in forma pauperis on the ground that
Smith on at |east three previous occasions had brought civil
actions that were dismssed as frivol ous, nalicious, or for
failure to state a claim so that he could not proceed in fornma
pauperis under 28 U S.C. s 1915(g). The district court cited
two cases in which Smith was plaintiff that were di sm ssed for
failure to state a clai mon August 29, 1997 (CA No. 97-1987
and CA No. 97-1988) and one which was disnissed for failure
to state a claimon October 16, 1997 (CA No. 97-2485). After
denying in forma pauperis status, the order dism ssed the
conplaint without prejudice to Smth's right to file a paid
conpl ai nt .

Smith filed a notice of appeal enconpassing the current
action as well as the three previously dism ssed cases to
which the district court's order referred. The appeals from
the three earlier decisions were dismssed for |ack of prosecu-
tion. Nos. 97-7233, 97-7231, 97-7230 (D.C. Gr. July 23,
1998). On August 17, 1998, Smith's application to proceed in
forma pauperis in this case was referred to this panel, and an
am cus was appointed on Smth's behal f.

Il. The Three-Stri kes Determ nation

Because Smith has not paid the required fees in this court,
our first question is whether he is entitled to proceed in
forma pauperis here. The District clainms that 28 U S.C
s 1915(g) prevents Smith from proceeding in forma pauper-
is. Under that section, prisoners with three or nore so-
called "strikes" may proceed in forma pauperis only in very
limted circunstances:

In no event shall a prisoner bring a civil action or appea
a judgnent in a civil action or proceedi ng under this
section if the prisoner has, on 3 or nore prior occasions,
whil e incarcerated or detained in any facility, brought an
action or appeal in a court of the United States that was

di sm ssed on the grounds that it is frivolous, malicious, or
fails to state a clai mupon which relief may be granted,
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unl ess the prisoner is under immnent danger of serious
physical injury.

28 U.S.C. s 1915(g). In the governnent's view, the three
dismssals cited by the district court all count as "strikes"
under this provision, since they were all for failure to state a
claiml However, am cus argues that none of these three

di sm ssal s should count as strikes. In amcus's view, this
result follows fromtwo propositions, both of which am cus
urges us to adopt. First, am cus asserts that we should
recogni ze that the three-strikes determ nati on nmust be based
on the situation at the time an appeal or conmplaint is filed,
even if, as here, the decision regarding in forma pauperis
status is actually nade sone tine later. Second, am cus
urges that dism ssals should not count as strikes until appea
has been exhausted or waived. Amicus clains that if these
two propositions are accepted, the three cited dism ssals do
not count as strikes.

However, we conclude that even assuming that we accepted
amcus's two propositions as a general matter, each of the
three cited dism ssals here woul d nonet hel ess count as
stri kes, because the tinme for appeal of those dismssals had
expired when this appeal was filed. The first two of the
di smissals in question occurred on August 29, 1997, while the
third occurred on Cctober 16, 1997. Under F.R A P. 4(a)(1),
the notice of appeal in a civil action nmust be filed within 30
days of the challenged order or judgnment. A notice of appea
by an inmate is treated as tinely if it is deposited in the
institution's internal mail systemon or before the | ast day for
filing., F.RAP. 4(c)(1). The 30-day tinme limt is " 'mandato-

1 In addition to the three dismssals cited by the district court,
t he governnment argues that two other dismssals, both prior to the
enactment of the Prison Litigation Reform Act, should count as
strikes. Furthernore, our own exam nation reveals that Smith has
actually been the plaintiff in a total of seventeen civil actions while
i ncarcerated. Because we conclude that the three disnmissals cited
by the district court all count as strikes under s 1915(g) for the
pur poses of this appeal, we need not deci de whether Smith has
other strikes as well.
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ry and jurisdictional." " Browder v. Director, Dep't of Correc-
tions of Illinois, 434 U. S 257, 264 (1978) (quoting United

States v. Robinson, 361 U S. 220, 229 (1960)). Here, the
noti ce of appeal of the three dism ssals and the present case
was dat ed Decenber 6, 1997, and was received by the district
court on Decenmber 11, 1997. Am cus argues that we cannot

det erm ne whether the appeals fromthe three earlier dis-

m ssals were tinely because it is not apparent fromthe

record on what date Smith mailed the notice of appeal. But
even if it is unclear precisely when the notice of appeal was
placed in the mail, it is clear that it could not have been

bef ore Decenber 6, the date Smith conpleted the notice

Am cus al so points out that the record "does not indicate

whet her" any notions were filed which would have tolled the

time for filing a notice of appeal under F.R A P. 4(a)(4).
Amicus Br. at 12 n.3. But given that the docket contains no
mention of any such notions, it is not clear what other

"indi cati on" am cus would want. Thus Decenber 6 is the

earliest possible effective date of filing, which places Smith's
attenpted appeals of the three earlier dismssals well outside
the 30-day period provided by FF.R A P. 4(a).2

21t my well be that Smth's appeal in this case was al so
untinmely. However, because we determne that Smith is not enti-
tled to proceed in forma pauperis, we do not actually reach this
issue. Although Rule 4's tineliness requirenents are jurisdictional
determ nation of in forma pauperis status is in a sense logically
antecedent to the tineliness determ nation--an appellant who has
neither paid the full fees required nor been granted in forma
pauperis status is not entitled to have this court consider his appea
at all, even to note untineliness. W do not decide whether in
forma pauperis status is itself a jurisdictional issue. But see
Garcia v. Silbert, 141 F. 3d 1415, 1417 n.1 (10th Cr. 1998) (stating
that s 1915(g) is not jurisdictional and electing to reach nerits
al t hough s 1915(g) precluded appellant from proceeding wthout fee
paynment); Jackson v. Stinnett, 102 F.3d 132, 136 (5th Cr. 1996)
("[T]here is no indication that Congress neant the newi.f.p. re-
quirements to be jurisdictional."). However, we do concl ude that
satisfaction of this court's fee requirenents, either by full paynent
or by a grant of in forma pauperis status and subm ssion of the
initial partial paynment required by s 1915(b), is an adm nistrative
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Despite the fact that Smith did not appeal the three
dismissals at issue within the tinme period provided by
F.R A P. 4(a), am cus urges that the dism ssals should not
count as strikes given that Smith filed notices of appeal of
those disnmissals at the sanme tinme he filed his notice of appea

in this case. In amicus's view, those dism ssals shoul d not
count as strikes because their appeal was "pendi ng" when the
present appeal was filed. |In other words, am cus woul d have

us allow a prisoner to convert what woul d ot herwi se have

been a strike into a non-strike by filing an untinely notice of
appeal. dearly, to accept this argunment would provide an
avenue for prisoners to effectively circunvent the three-
strikes provision. A prisoner barred fromproceeding in

forma pauperis by the existence of previous strikes could

avoid the intended consequences of s 1915(g) by filing un-
timely appeals of the dismssals constituting strikes. Amcus
offers no statutory justification for this view, and we decline
to adopt it. Even if district court dism ssals do not count as
strikes while appeal is available, once the time for appeal has
expired, that is the end of the matter, and untinely attenpts
to appeal do not change the situation. At the time this appea
was filed, Smth had at |east three previous dismssals in the
district court for failure to state a claim and the tine for
appeal of those dismssals had expired. It is of no inport
that the appeals of the three dismssals at issue were actually
di sm ssed for nonprosecution rather than untineliness. The
district court dismssals should not fail to count as strikes
sinmply because the untinely appeals of those dism ssals suf-
fered fromother flaws as well. Thus even if amcus is correct
that we nust assess the situation at the tine of filing, and
that strikes do not count as |long as appeal is available, these
propositions are of no help to Smth.

I11. Liability for Fees
Havi ng concluded that Smith is not entitled to proceed in

forma pauperis, we face the question of whether he now

hurdl e that we may properly require an appellant to clear before
consi dering even our jurisdiction to actually hear the appeal
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beconmes liable for the full filing and docketing fees, or

whet her he need only pay the fees if he seeks to proceed with
his appeal. Under the PLRA, a prisoner allowed to proceed

in forma pauperis no | onger escapes liability for fees. He is
sinmply permtted to pay the fees in installnents rather than
in a single paynent. 28 U S.C. s 1915(b). Smith, however,

is not being allowed to proceed in forma pauperis. Thus, he
must pay the full fees in advance if he wi shes to pursue his
appeal . But mnmust he also pay the full fees even if he does not
pursue his appeal ?

Section 1915(b) (1) provides that "if a prisoner brings a civil
action or files an appeal in forma pauperis, the prisoner shal
be required to pay the full amount of a filing fee." 28 U S.C
s 1915(a)(3). Thus the question is whether when a prisoner
files a notice of appeal and application to proceed in forma
pauperis, and his application is denied, we will treat himas
having "file[d] an appeal in forma pauperis"” so that the fee
requi renent attaches. 1d. Al though sonme courts have re-
quired prisoners to pay the full filing fee whenever their in
forma pauperis application is denied, see Newin v. Hel man
123 F.3d 429, 434 (7th Cr. 1997); Henderson v. Norris, 129
F.3d 481, 483 (8th Cr. 1997); Leonard v. Lacy, 88 F.3d 181
184 (2d Cr. 1996), it has not been our practice to do so. For
exanple, in Woten v. District of Colunbia Metropolitan
Pol i ce Departnment, 129 F.3d 206 (D.C. G r. 1997), we consid-
ered a prisoner's attenpt to proceed in fornma pauperis on
appeal after the District Court had certified that the appea
was not taken in good faith. W agreed that the appeal was
not in good faith and therefore that Woten could not proceed
in forma pauperis under 28 U . S.C. s 1915(a)(3). But we did
not then require himto pay the fees, instead noting that he
coul d choose to pay the $105 fees and pursue his appeal, or
that if he did not pay within 14 days, his appeal would be
di sm ssed. Indeed, given what we perceived as the appeal's
apparent |ack of nerit, we suggested that it would be "fool -
ish" for Woten to pay the fees and proceed. Woten, 129
F.3d at 208. See also Inre Smith, 114 F.3d 1247 (D.C. Gir.
1997). Simlarly, several other circuits appear to follow the
practice of denying in forma pauperis status w thout requir-
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ing fee payment. See, e.g., Rodriguez v. Cook, 169 F.3d 1176,
1182 (9th Cir. 1999); Banos v. O @iin, 144 F.3d 883, 885 (5th
Cr. 1998); Keener v. Pennsylvania Bd. of Probation &

Parole, 128 F.3d 143, 145 (3d Cr. 1997).

In accordance with our past practice, we will not require
fee payment here, unless Smith wi shes to proceed with his
appeal . Section 1915(b)(1) inmposes fee liability when "a
prisoner brings a civil action or files an appeal in forma
pauperis.” 28 U S.C. s 1915(b)(1). This wording differs
significantly fromthat of subsection 1915(a)(2), which re-
quires a prisoner to file an affidavit of poverty and certified
copy of his prison trust fund account whenever "seeking to
bring a civil action or appeal a judgnment in a civil action” in
forma pauperis. 1d. s 1915(a)(2) (enphasis added). Wile
Smith is clearly seeking to proceed in forma pauperis, we wll
not treat himas having "filed an appeal in forma pauperis”
when he has not been granted in forma pauperis status and
hi s appeal has not been considered.3 For the present pur-
pose, we will deema prisoner to have "file[d] an appeal in
forma pauperis" as soon as he has both filed a notice of
appeal and been granted in forma pauperis status, but not
bef or e.

Al t hough requiring prisoners denied in fornma pauperis
status to pay the full fees even though their appeal is not
consi dered woul d arguably provide an additional deterrent to
prisoner filings, our disposition here can hardly be viewed as
encour agi ng prisoner appeals. Unless he pays the required
fees, Smith's appeal will be dismssed. |In addition, our
conclusion that Smith has three strikes will allow summary
treatment of any future applications for in forma pauperis
status. In our view, requiring prisoners to pay the full fees
in such situations would create either adm nistrative difficulty
or an incentive for the prisoners to continue to pursue their
appeals. If a prisoner did not have sufficient funds to pay the
fees, requiring i medi ate paynent in full would result pri-

3 He will, however, have filed a notice of appeal, so that our

concl usion has no inplications for when the appeal is filed for
purposes of F.R A P. 4.
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marily in an ongoing collection effort for the office of the
clerk of this Court. |If, on the other hand, a prisoner was able
to pay the fees in full, our requiring himto do so whether or
not he proceeded with his appeal would | eave himno disincen-
tive to proceeding--if the prisoner would be responsible for
the full fees in any case, it would only make sense for himto
continue to pursue his appeal. |In contrast, by inposing the
fees only if a prisoner who has been denied in forma pauper-
is status proceeds further, our approach should give such a
prisoner every incentive to consider carefully whether his
appeal warrants further pursuit.

I V. Concl usion

Because Smith had three strikes at the tinme he filed this
appeal, we deny his application to proceed in forma pauperis
pursuant to 28 U S.C. s 1915(g). If he pays the filing fee
within fourteen days of receiving the court's opinion and
order, then his appeal may proceed. |If not, then it will be
di sm ssed. See Woten, 129 F.3d at 208.
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