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briefs were John M Ferren, Corporation Counsel, and
Charles L. Reischel, Deputy Corporation Counsel

Ki nberly A. Jackson argued the cause for appellees. Wth
her on the brief were J. Patrick Hi ckey and Jonathan Smith

Bef ore: Edwards, Chief Judge, Wald and Sentell e,
Circuit Judges.

pinion for the court filed by Crcuit Judge Sentelle.
Di ssenting opinion filed by Grcuit Judge Wl d.

Sentelle, Crcuit Judge: In this suit brought on behal f of
the inmates of the D.C. jail, the District of Colunbia appeals
the district court's award of attorney's fees at market rates
for work performed after the passage of the Prison Litigation
Ref orm Act ("PLRA"), Title VIII of the Omibus Consolidat -
ed Rescissions and Appropriations Act of 1996, Pub. L. No.
104-134, 110 Stat. 1321 (1996), codified at 18 U S.C. s 3626
and 42 U.S.C. s 1997e. W hold that the attorney's fees
[imtations in the PLRA apply to all work performed after the
effective date of the Act, and reverse the district court for the
reasons stated bel ow

| . Background

The Prison Litigation Reform Act was designed, inter alia,
to stop frivolous prisoner lawsuits by placing sone of the
financial burden for litigation on parties and increasing finan-
cial and other burdens on prisoners found to have filed
meritless cases. The Act also requires attorneys seeking fee
awards to show that the hours they expend in successful suits
are directly related to the problens they are trying to sol ve.
Anot her provision, at issue here, places a statutory cap on the
hourly fees that may be awarded to the attorneys who litigate
prisoner lawsuits, even in cases which ultimately prove to
have nerit. Section 803(d) of the PLRA provides in rel evant
part:

(d) Attorney's fees

(1) I'n any action brought by a prisoner who is con-
fined to any jail, prison, or other correctional facility,

in which attorney's fees are authorized under section
1988 [Section 2 of the Revised Statutes of the United
States (42 U.S.C 1988)]....

(3) No award of attorney's fees ... shall be based on
an hourly rate greater than 150 percent of the hourly
rate established under section 3006A of Title 18, for
payment of court-appointed counsel

42 U S.C. s 1997e(d). This appeal requires us to determ ne
whet her the cap on attorney's fees contained in the PLRA
shoul d be applied to work perforned in these consoli dated
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cases after the Act becane effective, when the original fee
award was determ ned a decade before.

The actions in this consolidated appeal, originally filed in
1971, chal l enged as unconstitutional the conditions at the D.C.
jail. The plaintiffs in the two cases, Canmpbell v. MG uder
and Inmates of the D.C. Jail v. Jackson, challenged the sane
conditions at the jails and requested the same relief. (The
Canmpbel I class conprised pre-trial detainees, while the In-
mat es cl ass conprised convicted prisoners.) 1In 1975, the
district court found that the conditions did indeed violate the
Constitution because of severe overcrowdi ng, inadequate
health care, unsanitary conditions, and unsafe facilities. The
district court issued an injunction ordering the District of
Colunbia to inprove the conditions for inmates. Since the
original injunction issued, the district court has found a
pattern of continuing violations and has repeatedly issued
orders attenpting to bring conditions at the D.C. jail into
conpliance with constitutional mninums. The D.C. jail has
been so recalcitrant in conplying with court-ordered reforns
that the judge whose injunction the plaintiffs' attorneys are
nmoni toring has said that the jail's |lack of conpliance borders
on bad faith. Appellees' Brief at 5 (citing Transcript, Nov. 1
1994 Hearing, Inmates of the D.C. Jail v. Jackson (No.

75-1668) at 19-20 (statenent of Judge Bryant)). After years

of attenpting to get D.C. to voluntarily conply, and appoint-
ing a Special Master to coordinate with D.C. in an attenpt to
alleviate conditions, the district court ordered that the jail's

medi cal and nmental health services be placed in receivership

in 1995. Now, in addition to the attorneys for the plaintiffs, a
court-appoi nted Special Mster nmonitors conpliance with ex-
isting orders, and the D.C. jail's medical and nmental health
services remain under the control of a receiver. This appea

i nvol ves the award of attorney's fees to plaintiffs' counsel for
hours spent nonitoring the D.C. jail, attenpting to ensure

that after twenty-seven years, the District of Colunbia ends

its continuing violations of the prisoners' civil rights.

I1. Attorney's fees

The award of attorney's fees in this case comes against a
conplicated statutory backdrop. When the action was origi-
nally filed, the Canpbell plaintiffs included a Section 1983
claim but dropped it in light of District of Colunbia v.
Carter, 409 U S. 418 (1973), which held that Section 1983 did
not apply to the District of Colunbia. The Inmates case was
filed after the decision in Carter, and did not contain a
Section 1983 claim The attorneys litigated the case pro bono
for a decade. It was not until Congress anended Section
1983 in 1979 to cover the District of Colunbia (see Pub. L
No. 96-170, s 1, 93 Stat. 1284 (1979)) that the attorneys in
this case becane eligible for fees. Attorney's fees in civil
rights actions had been nmade avail abl e by amendnment in
1976. The relevant portion of the Gvil R ghts Attorney's
Fees Award Act, Pub. L. No. 94-559, 62, 90 Stat. 2641 (1976)
(codified at 42 U . S.C. s 1988(b)), provides that "[i]n any
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action or proceeding to enforce a provision of [section 1983]
the court, in its discretion, may allow the prevailing party,
other than the United States, a reasonable attorney's fee as
part of the costs."” The Suprenme Court held that section 1988
applied retroactively to all civil rights cases pending at the
time of its enactnment. Hutto v. Finney, 437 U S. 678, 694
n.23 (1978). 1In 1985, the plaintiffs in Canpbell and Inmates
nmoved to anend their conplaints to include Section 1983
clains, and filed for attorney's fees under Section 1988.

In February, 1988, the district court awarded the plaintiffs
"reasonabl e" attorney's fees and set the award at nmarket
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rates. Miltiple paynents were nade fromthe District to the
plaintiffs' attorneys under that order. This appeal arises
because the attorneys now seek a fee award for work per-
forned after the passage of the PLRA. In 1997, the district
court awarded attorney's fees for conpliance-nonitoring work
done in 1996 and 1997 at narket rates, pursuant to its 1988
order. The district court considered the existence of the
PLRA in its order, but found it inapplicable. The district
court reasoned that the plaintiffs' attorneys' right to fees
vested in 1988 when its first fee award order was issued. In
making its determ nation, the district court applied the test
for retroactive application of statutes laid out by the Suprene
Court in Landgraf v. USI FilmProducts, 511 U S. 244, 280
(1994):

VWhen a case inplicates a federal statute enacted after
the events in suit, the court's first task is to determ ne
whet her Congress has expressly prescribed the statute's
proper reach. |If Congress has done so, of course, there
is no need to resort to judicial default rules. Wen
however, the statute contains no such express comand,
the court nust determ ne whether the new statute woul d
have a retroactive effect, i.e., whether it would inpair
rights a party possessed when he acted, increase a
party's liability for past conduct, or inmpose new duties
with respect to transactions already conpleted. |If the
statute woul d operate retroactively, our traditional pre-
sunption teaches that it does not govern absent clear
congressional intent favoring such a result.

The district court determ ned that "[a] pplying the PLRA to
Plaintiffs' notion for attorneys' fees would contravene the
pl ai n | anguage of the statute as well as its legislative history
and would result in manifest injustice to the plaintiffs.™
Campbel | v. McGuder, No. 71-1462, slip op. at 2-3 (D.D.C

filed GCct. 29, 1997) (mem ). The phrase "any action brought

by a prisoner” in Section 802 nmeans any action filed after the
effective date of the Act, the district court reasoned. The
court concluded in particular that applying the PLRAlimta-
tions retroactively to these cases, which have been litigated
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by the same groups of attorneys since 1971, would be "nani -
festly unjust.” 1d. at 6. The District appeals the fee award.

I1l. Retroactivity and the PLRA

The inmates urge us to adopt the district court's reasoning
that the words "any action brought by a prisoner"” nean any
action brought after the enactnent of the PLRA. That
position was adopted by the Sixth Crcuit in Hadix v. John-
son, 143 F. 3d 246 (6th Cr. 1998), and was cited with approval
by the district court in its menorandum opi nion. They point
to the juxtaposition of Sections 802 and 803 of the PLRA, and
argue that the explicit application of Section 802 to pendi ng
actions shows that when Congress intended a section of the
Act to apply retroactively, it did so expressly. See Jensen v.
G arke, 94 F.3d 1191, 1203 (8th G r. 1996) (contrasting con-
gressional treatnment of Section 802 and 803 and findi ng no
intent to create retroactive application of Section 803). They
argue that taken together, the plain |anguage, the negative
i nference to be drawn fromthe absence of retroactivity
provisions, and the |legislative history all show that the plain
meani ng of the statute is that it should apply only to actions
arising after the passage of the Act.

At the very least, they argue, should the court find that
there is sone anbiguity, applying the three-part test of
Landgraf and Lindh v. Mrphy, 117 S. C. 2059 (1997),
requires the court to find in their favor because to do
otherwi se would result in manifest injustice. The inmates
cite Watson v. Secretary of Health, Education and Wl fare,
for the proposition that applying a statute that decreases,
rather than increases, attorney's fees to work performed in
pending litigation after the passage of the statute is inper-
m ssible. 562 F.2d 386 (6th Cr. 1977) (interpreting potentially
retroactive fee-capping regulation in black |ung cases).

We are unpersuaded. W do not find in the statute the
pl ai n meani ng urged by the prisoners. There is sinply noth-
ing in the phrase "any action" that inplies, |let al one conpels,
a holding that the statute applies only to actions brought
after the passage of the Act. Nor does the |anguage conpel

resort to legislative history in an attenpt to clarify its mean-
ing. W are also not convinced that there is a negative

i nference to be drawn froma conparison of Sections 802 and

803 of the PLRA. Section 802 of the PLRA anends an

entirely different statutory section, 18 U S.C. s 3626. It is
unsurprising that Congress would use differing | anguage to
anend different statutory provisions, and the absence of the
Section 803 | anguage sinply will not bear the burden urged

by the inmates. [If this case involved a genui ne question of
retroactivity, that is, if the District were seeking to apply the
cap to hours worked before the effective date of the statute,

we might find the om ssion nore conpelling. But the D s-

trict advances no such argunent, and we join the Eighth

Circuit in holding that retroactivity concerns are not inplicat-
ed when the statute is applied to work perforned after Apri
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26, 1996, the date of passage of the PLRA. See WIlians v.
Brimeyer, 122 F.3d 1093, 1094 (8th Cr. 1997).

VWhen it is applied to work perfornmed after the effective
date of the Act, the PLRA raises none of the retroactivity
concerns that require the analysis used by the district court
because the statute creates present and future effects on
present and future conduct, and has no effect on past conduct.
Conpare Jensen, 94 F.3d at 1203 (holding that the PLRA did
not apply to pre-Act work) with Wllianms, 122 F.3d at 1094
(holding that as applied to work perforned after the passage
of the Act, there is no retroactivity). The fees at issue were
earned after the PLRA passed. The PLRA does not in this
case upset vested interests because no right to a fee existed
until the work was done. Because we find no retroactive
effect, we need not consider the Suprene Court's extensive
anal ysis of when to permt retroactive application. See Land-
graf, 511 U S. 244; Lindh, 117 S. . 2059. As the Suprene
Court stated in Landgraf, normally " "a court is to apply the
law in effect at the tine it renders its decision.” " 511 U S. at
264 (quoting Bradley v. School Bd. of Richnond, 416 U.S.

696, 711 (1974)).

In Landgraf, the Supreme Court noted that it has adopted
a functional definition of retroactivity. See id. at 268-69 &
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n.23. In Mller v. Florida, it stated that "[a] law is retrospec-

tive if it 'changes the | egal consequences of acts conpleted

before its effective date.' " 482 U S. 423, 430 (1987) (quoting

Weaver v. Graham 450 U.S. 24, 31 (1981)). To determine if a
statute has retroactive effect, the court nust decide "whether
it would inpair rights a party possessed when he acted,
increase a party's liability for past conduct, or inmpose new
duties with respect to transactions already conpleted. ™"
Landgraf, 511 U.S. at 280. In determ ning whether the

statute has retroactive effect, the court should consider "fair
notice, reasonable reliance, and settled expectations.” Id. at
270. In this case, the work at issue was not done until after
t he passage of the Act. The attorneys did not possess a right
to paynent until they performed the work for which the fees
were awarded, and thus had no settled expectations. Sinply
put, as applied in this case, the PLRA does not inpair rights
or upset expectations that did not exist prior to its passage,
and could not exist after its passage. Because we hold only
that the fee limtations apply to work perforned after the
passage of the Act, there is no need to continue the retroac-
tivity anal ysis.

We stress nowthe limts of our holding. W do not
subscribe to the Fourth Grcuit's position that the Act applies
to fees awarded after the passage of the Act, regardl ess of
whet her the work was performed before the statute was
enacted. See Al exander S. v. Boyd, 113 F.3d 1373, 1386 (4th
Cr. 1997). W find persuasive those cases that have held
that the PLRA woul d have retroactive effect if applied to
wor k perfornmed before the Act was passed. See d over v.
Johnson, 138 F.3d 229, 250 (6th Gr. 1998) ("[A]pplication of
the attorney-fee provisions to a fee notion that was pendi ng
at the tine of the PLRA's passage and that pertained solely
to work perforned before the statute's passage woul d undeni -
ably work an inperm ssible retroactive effect."); Blissett v.
Casey 147 F.3d 218, 220-21 (2nd G r. 1998); Cooper v. Casey,
97 F.3d 914, 921 (7th Gr. 1996); Jensen, 94 F.3d at 1203.
Even the District conceded before this court that under
Landgraf, applying the PLRA to work perfornmed before
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April 26, 1996 woul d upset settled expectations and result in
mani fest injustice. See Landgraf, 511 U S. at 277.

V. Concl usion

We hold that applying the fee-capping provisions of Section
803 of the PLRA to work perforned after April 26, 1996, does
not inplicate retroactivity concerns. The Act creates present
and future effects on conduct performed after the passage of
the Act. Section 803 caps attorney's fees earned after the
effective date of the Act at 150% of the hourly rate estab-
lished by 18 U S.C. s 3006A, and that fee cap applies to the
wor k performed by the attorneys for Inmates and Canpbel
which is at issue in this case. W vacate the order of the
district court and remand for proceedings in accordance with
t hi s opi ni on.
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Wald, Crcuit Judge, dissenting: | disagree with the pane
t hat under Landgraf and Li ndh because "the work at issue
was not done until after passage" of section 803(d) of the
Prison Litigation ReformAct ("PLRA"), 42 U S.C
s 1997e(d), "[t]he attorneys did not possess a right to pay-
ment ... and thus had no settled expectations [of paynent],"
Majority Opinion ("Maj. Op.") at 8 In the panel's view, the
mere fact that the services in question had been perforned
after the fee cap went into effect neant that the | awers
woul d not be retroactively hurt even though these services
were perfornmed on a case initially undertaken |long before the
Act. Wiile | agree with the majority that the statutory
| anguage is not "plain" as to whether Congress neant to
apply section 1997e(d) to pending actions and that the |egisla-
tive history is anmbiguous as well, | do not believe under
Landgraf's mandate the panel is entitled to ignore the pre-
sunption agai nst retroactive application of a | aw when "nani -
fest injustice”™ will result and adopt, as it did, an a priori
reasoni ng that inposing the fee cap on any work perforned
after the Act's passage does not constitute a retroactive
application.1

The Suprenme Court in Landgraf v. USI Film Products,
511 U. S. 244 (1994), cautioned agai nst drawi ng cursory con-
cl usions about retroactivity based solely on when the conduct
i medi ately affected by the law in question occurred. As to
conduct precedi ng the passage of the law, the Court adnon-
i shed:

1 My owmn reading of section 1997e(d), like the district court's,
woul d confine it to cases brought after the passage of the Act. |
note section 1997e(a) (dealing w th exhaustion) speaks of an action
whi ch "shall be brought” and al though the section nost rel evant
here, 1997e(d) (1), uses "any action brought,” |I think it strained to
conclude that (d)(1) is meant to apply to pending cases while (a)
clearly is not. Section 1997e(d)(3) speaks of an award "in an action
described in paragraph (1)," a limting clause that would seem
unnecessary if any post-Act award in a prisoner case were to be
covered by the cap. In any case, | agree basically with Hadix v.
Johnson, 143 F.3d 246 (6th Cr. 1998), construing this section not to
apply to cases already ongoing in the courts.
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A statute does not operate "retrospectively" nerely be-
cause it is applied in a case arising from conduct antedat -
ing the statute's enactnent ... or upsets expectations
based in prior law. Rather, the court nust ask whet her
t he new provision attaches new | egal consequences to
events conpleted before its enactnent. The concl usi ons
that a particular rule operates "retroactively" cones at
the end of a process of judgment concerning the nature
and extent of the change in the |aw and the degree of
connection between the operation of the newrule and a
rel evant past event.

Id. at 269-70 (citations omtted) (footnotes omitted), quoted in
LaFontant v. Imm gration & Naturalization Service, 135

F.3d 158, 161 (D.C. Gr. 1998). This caution surely applies as
wel | to conduct occurring tenporally after the lawis in effect
but which is an inextricable part of a course of conduct
initiated prior to the law. Acknow edgedl y, whether section
1997e(d) "attaches new | egal consequences to events conplet-

ed before its enactnment” depends in large part on the answer

to the basic question of whether attorney's fee statutes regu-

| ate conduct that is nmerely secondary or ancillary to the
parties' conduct, or whether such | aws have real inpact on

the legal rights the parties. See Landgraf, 511 U. S at 275 &
n.29. This has been said to present a "close[ ] question."™ 1d.
at 289 (Scalia, J., concurring). But | believe that the fee-
shifting provision under which this case has been litigated, 42
US. C s 1988--which is designed to facilitate the litigation of
worthy civil rights violations--gives rise to a strong argunent
that the triggering event for retroactivity purposes is when
the | awyer undertakes to litigate the civil rights action on
behal f of the client. Thus a subsequent radical change in the
law as to the lawer's eligibility, if successful, to collect fees
conputed in a particular manner for his services does indeed
constitute "new | egal consequences to events conpl eted be-

fore ... enactnent."”

An inportant characteristic of the Court's retroactivity
analysis is that it is capacious and flexible enough to account
for the circunmstances of each particul ar case. See Lindh v.
Mur phy, 117 S. C. 2059, 2063 (1997) ("In sum if the applica-
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tion of a termwould be retroactive as to Lindh, the termwl|
not be applied, even if, in the absence of a retroactive effect,
we might find the termapplicable...."); United States v.
Otiz, 136 F.3d 161, 166 (D.C. Cir. 1998) (circuits addressing
potential retroactivity of AEDPA's anendnents to section

2255 "share in their approaches [ ] the requirenment that the
new enactment be retroactive as applied to the particul ar
claimbefore the court”). Equity and fairness are also to be
considered in the analysis. The Court in Bradley v. Schoo
Board of Richnond, 416 U.S. 696 (1974), applied a new fee-
shifting provision of the Education Anendnents of 1972 to a
pendi ng school desegregati on case based largely on these
principles. The district court in Bradley had al ready exer-
cised its equitable authority to award attorney's fees to the
plaintiffs in that case, and "as [the Court's] opinion in Bradl ey
made clear, it would be difficult to imagi ne a stronger equita-
ble case for an attorney's fee award than a lawsuit in which
the plaintiff parents would otherw se have to bear the costs of
desegregating their children's public schools."” Landgraf, 511
U S at 277.

The plaintiffs make a strong case here that application of
section 1997e(d) to work perfornmed after April 24, 1996, is
i nperm ssibly retroactive. Section 1988 is a keystone in the
enforcenent schenme of our civil rights laws. Section 1988
"was no doubt intended to encourage litigation protecting civil
rights.” Kay v. Ehrler, 499 U S. 432, 436 (1991). As stated
in the Senate Report acconpanyi ng passage of section 1988,
"Al'l of these civil rights |aws depend heavily on private
enforcenent, and fee awards have proved an essential remedy
if private citizens are to have a neani ngful opportunity to
vi ndi cate the inportant Congressional policies which these
aws contain.” S. Rep. No. 94-1011, at 2 (1976), reprinted in
1976 U.S.C.C. A N 5908, 5910. This surely calls for a closer
exam nation of the effects wought by section 1997e(d) on the
prisoners' legal rights than the majority has undertaken. See
al so Hensley v. Eckerhart, 461 U S. 424, 444 (1989) (Brennan
J., concurring in part and dissenting in part) ("lIn enacting
section 1988, Congress rejected the traditional assunption
that private choices whether to litigate, conprom se, or forgo
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a potential claimwll yield a socially desirable |evel of en-
forcement as far as the enunerated civil rights statutes are
concerned."); Copeland v. Marshall, 641 F.2d 880, 895 (D.C

Cir. 1980) (parallel fee provisionin Title VIl nust be inter-
preted broadly because "the prospect of liability for an attor-
ney's fee may help deter discrimnation") (footnote onmtted);
Otiz v. Regan, 980 F.2d 138, 140 (2d Cir. 1992) (section 1988
"was designed to allow private individuals a nmeaningful op-
portunity to vindicate civil rights violations"); Seattle Schoo
Dist. No. 1 v. State of Washington, 633 F.2d 1338, 1348 (9th
Cr. 1980) ("The congressional purpose in providing attorney's
fees in civil rights cases was to elimnate financial barriers to
the vindication of constitutional rights and to stimulate vol un-
tary conmpliance with the law ").

The two prisoners' cases before us now have been in
litigation for a conbined total of 50 years. The prisoners
| awyers becane eligible for attorneys' fees when section 1988
was rmade applicable to the District of Colunbia in 1979, and
t hey have consistently received fee awards at market rates
for work performed from 1983 onward. Mich of this work
has grown out of the | awers' dogged efforts to nonitor the
District's conpliance with a series of stipulated orders that
the parties undertook beginning in 1984. The Rul es of
Pr of essi onal Conduct, see D.C. Rules of Prof. Conduct
1.16(b), preclude lawers fromw thdrawing froma case in
m dstream except under extraordinary circunstances. It
follows that once section 1988 was passed, a rational plaintiffs
| awyer anticipating a long and tine-intensive case involving
| engt hy nmonitoring and conpliance negotiati ons woul d have
had to have expectations that if he prevailed for his clients he
woul d be paid on the reasonable basis set out in that statute.
Et hi cal hi gh-grade representation of a class of civil rights
plaintiffs, especially prisoners, does not consist of a series of
di screte | egal services that can be stopped and started again
at any tine, but rather a continuous responsibility to see the
litigation through to its natural conclusion. 1In that very rea
sense, the PLRA has changed the rules of the gane md-
stream and unsettled settled expectati ons of both | awers and
clients. Thus | agree with the learned district judge that in
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t he absence of a clear congressional intent, the cap should not
be applied to post-PLRA work undertaken to conplete a | egal
obligation entered into prior to the law. In sum application
of the PLRA's limtations on attorneys' fees to | egal services
performed after the PLRA's enactnment on a case undertaken
prior to the Act does attach retroactively "new | egal conse-
guences to events conpleted before its enactnment”--both for
the parties and the lawers. | therefore respectfully dissent.
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