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Andrew K. Soto, Attorney, Federal Energy Regul atory
Conmi ssi on, argued the cause for respondent. Wth himon
the brief were Jay L. Wtkin, Solicitor, and Susan J. Court,
Speci al Counsel

M chael J. Fremuth argued the cause for intervenor. Wth
himon the brief was Shemin V. Proctor. Robert M Lankin,
Barbara K Heffernan and Debra Ann Pal ner entered ap-
pear ances.

Bef ore: Edwards, Chief Judge, Wald and Rogers, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Wald.

Wal d, Circuit Judge: Tennessee Gas Pipeline Conpany
("Tennessee") filed a tariff revision with the Federal Energy
Regul at ory Conmi ssion ("FERC' or "Conm ssion") in 1996.

The conpany sought to change the method it uses to allocate
requests for available capacity on its natural gas pipeline,
switching from"first cone-first served" to "net present val -
ue," or "NPV." Over objections, FERC ultimately approved

a twenty-year cap on bids evaluated under NPV. It also
approved the use of NPV to eval uate requests from shi ppers
to change the primary points at which their gas enters or

| eaves the pipeline. Numerous petitioners argue that FERC
failed to engage in reasoned deci sion making in both instanc-
es in violation of the Admi nistrative Procedure Act ("APA").
Petitioners also contend that Tennessee did not give sufficient
notice that NPV would apply to point change requests. W
agree with both of petitioners' APA clains and therefore
grant the petitions for review, remanding the issues to

FERC, but hold that petitioners |ack standing to raise the
notice claim

| . Background
Tennessee transports natural gas via a pipeline system

from Loui si ana, Texas, and the Gulf of Mexico to areas as far
north as New England. Prior to the orders at issue in this
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case, Tennessee awarded available firmcapacityl on the

pi peline on a first conme-first served basis; the first shipper to
submt a request that satisfied the requirenents of Tennes-

see's tariff received the capacity. The pipeline found that

nmet hod unsati sfactory:

Under the first cone-first served policy, Tennessee nust
award capacity to any shipper, even one that requests
service for a very short term (which could be for as little
as just a few days), if the short-term shi pper satisfactori-
ly submits its request for service as little as one hour
before a long term shi pper submits its request for ser-
vice. Plainly, an efficient market would not function in
this way, as a merchant exercising rational business
judgment would typically favor a creditworthy |ong-term
customer (even if the |long-term custonmer requested a
reasonabl e di scount) that ... would provide nore overal
benefits than those provided by the short-term custoner.
Simlar inefficiencies arise where a short-haul shipper
submts its request for service prior to another shipper
that wi shes to transport gas to points further down-
stream or upstream

Letter from Marguerite N. Wung, Attorney, Tennessee Gas

Pi pel i ne Conmpany, to Lois D. Cashell, Secretary, FERC 3

(June 12, 1996). Pursuant to section four of the Natural Gas
Act, 15 U S.C. s 717c, Tennessee therefore submitted tariff
revi sions to FERC on June 12, 1996, proposing a change from
the first come-first served nmethod of evaluating capacity
requests to the NPV nethod.2 The change woul d be accom
plished through the addition to Tennessee's tariff of a new

1 "Pipelines generally offer two forns of transportation service:
firmtransportation, for which delivery is guaranteed, and interrup-
tible transportation, for which delivery can be delayed if all the
capacity on the pipeline is in use.” United Distribution Cos. v.
FERC, 88 F.3d 1105, 1123 n.10 (D.C. Cr. 1996); see Minicipa
Defense Group v. FERC, 170 F.3d 197, 198 n.1 (D.C. Cir. 1999).

2 The same submi ssion invol ved another tariff revision--elimnna-
tion of the requirenent that pipeline service conmence within
ni nety days of a request for service--that is not at issue here.
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section five, entitled "Awards of Cenerally Avail abl e Capaci -
ty."” Under NPV, Tennessee woul d announce an open season

each tinme it wanted to sell available capacity. The highest
bi dder during the open season, based on the net present val ue
of the bid, would receive the capacity (absent unusual circum
stances). This approach woul d take into account differences
in the proposals such as price, volune of gas, and duration of
contract. Using nore technical |anguage, Tennessee de-
scribed the NPV of a bid as the "discounted cash fl ow of

i ncrenental revenues per dekathermto Transporter pro-

duced, lost or affected....”

A The Twenty- Year Cap

Tennessee's initial proposal did not include or discuss a cap
on the Iength of a bid that woul d be considered in NPV
calculations. A cap may prevent an end run around the
maxi mum r at es approved by FERC, a concern when nonopo-
ly conditions are present. See United Distribution Cos. v.
FERC, 88 F.3d 1105, 1140 (D.C. Gr. 1996) ("UDC') ("Com
peting bi dders who come up against the rate ceiling for this
scarce resource--capacity on constrai ned pipelines--may bid
up the length of the contract termto try to win the auction
In effect, bidding for a |longer contract term becones a
surrogate for bidding beyond the maximumrate level."). A
cap functions like this: under a ten year cap, two shippers
who want to submit otherw se identical fifteen and twelve
year bids cannot; they are limted to ten year bids, producing
the sanme NPV, and a tiebreaker determ nes the w nner.3
Wthout the cap, the fifteen year bidder wins. The goal of a
cap in a nonopoly situation, just as with the setting of
maxi mumrates, is to sinulate the end product of a conpeti -
tive market. See Stephen G Breyer & Richard B. Stewart,

Admi ni strative Law and Regul atory Policy 237 (3d ed. 1992)
("I'n principle, ratenaking mght be thought to have as its

3 A cap could function sonewhat differently, permitting the filing
of the fifteen and twel ve year bids but only counting the first ten
years in the NPV cal culation. The winner would then obtain a
contract for longer than ten years. Tennessee's cap does not
appear to work this way.
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object the setting of prices equal to those that the firmwould
set if it did not have nonopoly power; i.e., to replicate a
‘conpetitive price.' "). Bids in a conpetitive market limted
in duration to ten years thus help to prevent a pipeline's

mar ket power from causi ng market distortions.

A month after its June 12 filing, Tennessee addressed
concerns raised by Process Gas Consuners G oup ("Process
Gas"), an association of industrial users of natural gas and
one of the petitioners here, about the |lack of a cap. |Instead
of incorporating a cap in the tariff itself, however, Tennessee
stated that it would "include a cap on the duration of any bid
as part of the open season posting ... that is applicable to
the particul ar service being offered.” Response of Tennessee
Gas Pipeline Conpany to Protests to NPV Filing at 6.

FERC rul ed on Tennessee's proposed revisions on July 31
1996, generally approving of the switch fromfirst come-first
served to NPV

A net present value evaluation ... allocates capacity to

t he shipper who will produce the greatest revenue and

t he | east unsubscribed capacity. As such, it is an eco-
nom cally efficient way of allocating capacity and is con-
sistent with Comm ssion policy.

Tennessee Gas Pi peline Company, 76 F.E.R C. p 61,101, at

61, 522 (1996) ("Tennessee Gas |"). FERC was not wholly

sati sfied, however, and while it accepted the filing (wth a

m ni mal suspension period), it did so subject to certain condi-
tions. One condition involved the cap: "Tennessee should
explain why it proposes to vary the cap on a transaction by
transaction basis rather than include a uniformcap inits
tariff." 1d. at 61,519. In response, Tennessee proposed a
twenty-year cap: "Since bids beyond the 20th year are un-
likely to have a significant inmpact on the NPV anal ysis,
Tennessee is willing to include in its tariff a 20-year limta-
tion on the NPV bids." Letter from Marguerite N. Wung,
Attorney, Tennessee Gas Pipeline Conpany, to Lois D. Ca-

shell, Secretary, FERC 6 (Aug. 15, 1996).

During the sane tine period, a cap had becone an issue in
a different circunstance arising out of FERC s Order No.

Page 5 of 21
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636, part of the restructuring of the natural gas industry. In
our review of Order No. 636, we addressed a twenty-year cap
selected by FERC in the right-of-first-refusal context.4 Be-
cause FERC failed to adequately explain why twenty years

woul d protect shippers from pipelines'" narket power and why

it relied on the lengths of one specific type of contract (those
i nvol ving the construction of new facilities) in comng up with
that figure, we remanded the cap for a better justification

See UDC, 88 F.3d at 1140-41. On February 27, 1997, FERC
acknow edged on remand that it could not offer a nore

adequate basis for a twenty-year cap, see Order No. 636-C

Pi pel i ne Service (bligations and Revisions to Regul ati ons
Governing Sel f-1nplenenting Transportation Under Part

284 of the Commi ssion's Regul ations, Regul ation of Natural

Gas Pipelines After Partial Wellhead Decontrol, 78 F.E. R C

p 61,186, at 61,773 (1997) ("Oder No. 636-C') ("The Commi s-
sion can find no additional record evidence, not previously
cited to the Court, that would support a cap as long as the
twenty-year cap chosen in Order No. 636."), and reduced the

cap to a five-year one. See id. at 61,774.5 Process Gas,

4 W described that context as foll ows:

The right-of-first-refusal nmechani smconsists principally of two
mat ching requirements: rate and contract term Near the end

of along-termfirmtransportati on contract, the existing cus-
tomer may notify the pipeline that it intends to exercise its
right of first refusal. The pipeline nust post the availability of
that capacity on its electronic bulletin board and, in accordance
with the criteria set forth inits tariff, identify the "best bid"
of fered by any conpeting shippers. The custoner then has the
right to match the conpeting bid's rate, up to the maxi mum

"just and reasonabl e" rate that the Conm ssion has approved

for that service, and the conpeting bid' s contract term Com
peting shippers may choose to bid for only a portion of the
capacity in the expiring contract.

UDC, 88 F.3d at 1138 (internal citations omtted).
5 A petition for review of the cap selected in O der No. 636-Cis

currently pending. See Interstate Natural Gas Ass'n of Anerica v.
FERC, No. 98-1333 (D.C. Cir. filed July 22, 1998) (in abeyance).
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whi ch asked for a cap of ten years in a June 24, 1996 response
to Tennessee's initial filing and in an August 30, 1996 request
for rehearing of Tennessee Gas |, reduced its request to five
years in light of Order No. 636-C on April 11, 1997.6

FERC approved the twenty-year cap for NPV on June 3,
1997:

Differing econom c environnments may dictate differing
durations of service if Tennessee is to generate maxi mum
use of its system and maxi num revenues. Market forces
can be the determ nant of duration of service, and to

pl ace a uniformcap in place could stifle those forces.
Protesters have not offered persuasive argunents for
either a uniformcap, or for a cap shorter than twenty
years. The Comm ssion disagrees with Process Gas that
the policy justifications of Order No. 636-C apply sim -
larly to this situation. As Tennessee points out, in Oder
No. 636-C, the five-year cap is inposed to protect exist-
ing customers frombeing forced into | onger-term con-
tract extensions than they desire under the right-of-first-
refusal. Here, there is no reason for the Conmi ssion to
i npose a shorter cap for new capacity, unlike the case of
capacity subscribed under existing contracts. Under the
i nstant proposal, nmarket forces can determ ne the dura-
tion of service for the new, or newy avail abl e capacity
wi t hi n what ever cap Tennessee proposes for that particu-
lar transaction. Bidders are not forced into the maxi -
mum duration which in any event is limted to no nore
than twenty years. Rather, the primary issue here, is
whet her when two shi ppers both desire new capacity
shoul d that capacity go to a shipper who values it nore,
i.e., for alonger term than another shipper who m ght
value it less. The Commi ssion will accept Tennessee's

pr oposal

Tennessee Gas Pi peline Company, 79 F.E R C. p 61,297, at
62,339 (1997) ("Tennessee Gas I1") (footnote onmtted). In a
f oot note, FERC added:

6 Process Gas was not the only party to argue that Tennessee's
proposed twenty-year cap was too |ong.
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The Conmi ssion considers twenty years to be the naxi -
mum | ength of time that can be considered reasonable in
this context. Any |longer or the consideration of unlimt-
ed periods of tinme would be allowi ng an unduly discrim -
natory exerci se of nonopoly power.

Id. at 62,339 n.11. Rehearing of Tennessee Gas | was deni ed
at the sane tine. See id. at 62,334. On January 14, 1998,
FERC deni ed rehearing of Tennessee Gas Il and again

rejected objections to a cap length of twenty years:

The Conmi ssion does not find the application of the 20-
year NPV criteria to be an application of nonopoly

power in and of itself. Even though Tennessee has
nmonopol y power irrespective of the length of the contract

term it still must have a rational way of allocating
avai |l abl e capacity. Process Gas sinply raises specul ation
that the cap will lead to unreasonable results. A 20-year

cap is consistent with Conm ssion policy of allow ng

t hose who val ue capacity the highest, including those who
val ue longer-termcontracts, to acquire the capacity. In
fact, we believe that with the | ower turnover in contracts
wi th such a cap, economc efficiency is increased, and the
public interest is better served. Nor is the right-of-first-
refusal matching procedure relevant. The right-of-first-
refusal procedure was fornulated with the purpose of
protecting the existing shipper. Here, the existing ship-
per has no nore stake in the outcone of the bidding
process regarding newy avail abl e capacity than any ot h-
er shipper and has no right to that capacity which
requires protection. Accordingly, based on the forego-

i ng, and without any evidence that 20 years is unjust and
unreasonable in this context, we find that the 20-year

cap is adequately supported.

Tennessee Gas Pipeline Company, 82 F.EER C. p 61,008, at

61, 026-27 (1998) ("Tennessee Gas I11") (footnotes omtted).
FERC further justified its approval by stating that "[i]t is
still comon to find longer |engths of commitnent for new
service." I1d. at 61,026 n.6. |In support of that proposition
FERC cited three of its previous decisions involving ten and

Page 8 of 21
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fifteen year agreenents, known in the industry as "precedent
agreements," between shippers and pipelines for capacity on
yet to be constructed facilities.7 See id. The pipelines,
seeking authority from FERC to proceed with the pl anned
construction, submtted the agreenents to denonstrate de-
mand for the new capacity.

B. Met er Anendnent s

VWhen natural gas is shipped through a pipeline, the points
at which the gas enters and | eaves the systemare called
"recei pt" and "delivery" points, respectively. A firmtrans-
portation shipper selects "primary" receipt and delivery
points; these points are part of its contract with the pipeline.
Desi gnating a point as primary guarantees the shipper use of
the point, an inmportant right when the pipeline | acks suffi-
cient capacity at the point to satisfy demand. Firm shippers
can select other points on a secondary basis, but can only use
those points if there is sufficient capacity beyond that taken
by shi ppers using themon a primary basis. A change in a
primary receipt or delivery point is sonetimes referred to as
a "nmeter amendnent” because gas is neasured at these
points. Section 4.7 of Tennessee's relevant rate schedul e
di scusses neter anmendnents:

Change of Primary Points: Subject to agreenent by
Transporter, a Shipper may elect to substitute new

points for the Primary Delivery or Receipts in its service
agreement. Such changes may be affected by prior

notice to Transporter of 30 days if in witing or 15 days if
by the TENN Speed 2 [electronic bulletin board] sys-

tem Al such changes nmust be reflected in an anended
service agreenment and shall be effective at commence-

ment of the followi ng nmonth. Transporter shall not be
required to accept an anendnent if there is inadequate

7 FERC miscited the third of these decisions. The correct cita-
tions are: Transcontinental Gas Pipe Line Corp., 81 F.E R C
p 61,104 (1997); Tennessee Gas Pipeline Co. and Distrigas of
Massachusetts Corp., 79 F.E R C. p 61,375 (1997); Northern Natu-
ral Gas Co., 79 F.E R C. p 61,046 (1997).
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capacity available to render the new service or if the
change woul d reduce the reservation charges applicable
to the agreenent.

In Tennessee Gas |, issued on July 31, 1996, FERC did not
di scuss the effect of the change fromfirst cone-first served to
NPV on the meter anmendment process. Nor had the matter
been explicitly addressed to that point by Tennessee or ot her
interested parties. On August 21 or 22, 1996, however, in a
posting on its electronic bulletin board Tennessee made crys-
tal clear that it would apply the new nmethod to primary point
change requests. A neter anendnment request would trigger
an open season and the requestor would have to conpete with
other interested shippers on the basis of NPV.

A nunber of parties protested, arguing, inter alia, that
appl ying NPV to neter anmendnment requests is inconsistent
with FERC s professed aimof assuring that firm shippers
have recei pt and delivery point flexibility, see Tennessee Gas
1, 79 F.EER C at 62,335-36 & n.5, and that the change woul d
"give new custoners a priority over existing custonmers since
the existing custonmers['] NPV will be zero."8 1d. at 62, 337.
FERC di sagr eed:

The Conmi ssion considers that the NPV criteria may
be rightfully applied to requests for changes in receipt
and delivery points. A request for a change in a receipt
or delivery point is a request for capacity that is general -
ly available at that new point. To apply the NPV criteria
is to allocate that capacity to the entity that values it the
nmost, and this is consistent with Conm ssion policy. The
Conmi ssi on has previously di scussed the desirability of

8 The source of existing shippers' difficulty under NPV is that
Tennessee cal cul ates the magi ¢ NPV nunber by | ooking at the net
or incremental gain in revenue that the award of the capacity at the
designated point will produce. |[If an existing shipper seeks nerely
to change fromone primary point to another in the sane zone, its
paynments to the pipeline will not change and the NPV of its bid wll
be zero; the anpunt it was already obligated to pay under the
contract counts for nothing.
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t he econonic efficiency achieved by all ocating capacity to
parties who value it the nost. Here, Tennessee seeks to
al l ocate avail able receipt and delivery point capacity to
the parties who value it the nost, a proposal that is not

i nconsi stent with Comm ssion policy. Existing shippers
have the right to bid on the generally avail able receipt
and delivery point capacity, just as new or other existing
shi ppers do. There is no reason to grant a preferenti al
right to unsubscribed capacity to existing shippers.

Mor eover, nothing in these changes affects the rights of
parties to use these points on a secondary basis. The
Conmmi ssion considers that in responding to short term
changes, such as a tenporary force nmjeure event (as in
New Engl and' s exanple of a hurricane), use of an open
recei pt point on [a] secondary basis would be both | ogica
and unaffected by the NPV proposal

Id. (footnotes onmitted).

In denying rehearing of Tennessee Gas |I, FERC again
rejected objections to its approval of Tennessee's application
of the new NPV allocation nethod to nmeter anendnent
requests, see Tennessee Gas IIl, 82 F.E R C at 61,027-29,
despite argunents by existing shippers that using NPV se-
verely degrades their service because of increased difficulty
i n obtaining point changes. The shippers also argued on
rehearing that using NPV for nmeter anendnment requests is
unduly discrimnatory because even a de mninus bid froma
new shi pper creates sone increnental value while a point
change request from an existing shi pper produces an NPV of
zero. See id. at 61, 028.

As we understand it, FERC s response reflects two propo-
sitions. First, allocating capacity to the highest bidder is
appropriate because it is efficient. Second, existing shippers,
at least in sone cases, are able to conpete with new shippers
on the basis of NPV for capacity at a receipt or delivery
point. Wth respect to the latter, FERC stated:

Mor eover, there are other ways an existing shipper's bid
can render increnental value. If it is paying a discount-
ed rate, it can increase the rate offered. It also can

Page 11 of 21
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i ncrease the anmount of overall capacity requested or
extend the zones its service covers.

Id. at 61,028 n.17. Responding to the exanple of the de
m ni mus bi dder who would trunp the existing shipper of
what ever amount, FERC replied that "[i]t is economically
nore efficient to award the capacity to the bidder who is
willing to pay sonmething extra for that capacity.” Id. at
61, 029.

Il. Discussion

Process Gas filed a petition for review of Tennessee Gas |
Tennessee Gas 11, and Tennessee Gas |Il on February 23,
1998.9 Nunerous parties, including Tennessee, intervened.
Bay State Gas Conpany ("Bay State") and ot her natural gas
conpani es that operate in the northernnost zone of Tennes-
see's pipeline systemfiled another petition for review on
March 12, 1998. These cases were consolidated along with a
third, Cty of arksville v. FERC, No. 98-1099 (D.C. Cr.
filed Mar. 16, 1998), later severed. See Process Gas Consum
ers Goup v. FERC, No. 98-1075 (D.C. Gr. Apr. 29, 1998).
Petitioners argue that FERC violated the APA by failing to
adequately support its decisions to approve (1) the twenty-
year cap and (2) Tennessee's use of the NPV nethod for
eval uating nmeter amendnent requests. They argue further
t hat Tennessee did not provide adequate notice under 15
US. C s 717c(d) that its proposal affected neter anendnment
requests.

A The Twenty- Year Cap

The natural gas transportation industry is a natural nonop-
oly; pipelines maintain an econonically powerful position in
relation to their custoners. See, e.g., UDC, 88 F.3d at 1122.
Congress sought to address this problemin 1938 by enacting
the Natural Gas Act, ch. 556, 52 Stat. 821 (1938) (codified as
anended at 15 U. S.C. ss 717-717(w)) ("N&A"), the "primry

9 An earlier petition for review filed by Process Gas was dis-
m ssed as premature. See Process Gas Consumers Group V.
FERC, No. 97-1458 (D.C. Cir. Nov. 4, 1997).
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aim of which is "to protect consumers agai nst exploitation at
t he hands of natural gas conpanies." Federal Power
Comm n v. Hope Natural Gas Co., 320 U. S. 591, 610 (1944);
see also Public Sys. v. FERC, 606 F.2d 973, 979 n.27 (D.C
Cr. 1979) ("control of the econonm c power of utilities that
enj oy nmonopoly status” is the focus of regul ation under the
NGA and the Federal Power Act). In exercising the authori-
ty granted by the NGA to review rate changes proposed by
pi pel i nes, FERC must remain attuned to the status of the
af fected nmarket vis-a-vis nmonopoly and conpetition.10 If the
market is not a nmonopolistic one, market-based prices are
presuned to be proper. See Elizabethtown Gas Co. v. FERC
10 F. 3d 866, 870 (D.C. Cir. 1993) ("when there is a conpeti -
tive market the FERC may rely upon market-based prices

to assure a 'just and reasonable' result"). |If the market
is dom nated by one or a few conpani es, FERC uses devi ces
such as a rate ceiling that conpensate for the inbalance in
mar ket power. This same concern is present as well when

10 The statutory standards FERC uses to assess rate proposals
are found in 15 U.S.C. s 717c(a)-(b):

(a) Just and reasonable rates and charges

Al rates and charges made, demanded, or received by any

nat ural - gas conpany for or in connection with the transporta-
tion or sale of natural gas subject to the jurisdiction of the
Conmi ssion, and all rules and regul ations affecting or pertain-
ing to such rates or charges, shall be just and reasonable, and
any such rate or charge that is not just and reasonable is

decl ared to be unl awf ul

(b) Undue preferences and unreasonabl e rates and charges
pr ohi bi t ed

No nat ural -gas conpany shall, with respect to any transporta-

tion or sale of natural gas subject to the jurisdiction of the
Commi ssion, (1) make or grant any undue preference or ad-

vantage to any person or subject any person to any undue
prejudi ce or di sadvantage, or (2) maintain any unreasonabl e
difference in rates, charges, service, facilities, or in any other
respect, either as between localities or as between cl asses of
service
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FERC | ooks at pipeline-shipper contract ternms other than
price. See UDC, 88 F.3d at 1140 (increased contract |ength
can be a surrogate for bidding over the maxi mum approved
rate); Tejas Power Corp. v. FERC, 908 F.2d 998, 1004 (D.C
Cr. 1990) ("[i]n a conpetitive market, where neither buyer
nor seller has significant market power, it is rational to
assune that the ternms of their voluntary exchange are rea-
sonabl e"); Tennessee Gas Il, 79 F.E R C. at 62,342 ("both the
Conmi ssion and the courts carefully scrutinize use of [length
of term and place limts on it to be sure that there is not
undue exerci se of nonopoly power").

In this case FERC acknow edges that the market served
by Tennessee's pipeline has nonopolistic characteristics. See
Tennessee Gas 111, 82 F.E. R C. at 61,026; Tennessee Gas ||
79 F.EER C at 62,339 n.11. The question for us then is
whet her FERC has adequately justified its conclusion that a
twenty-year cap will function to assure that the NPV net hod
of awardi ng avail able capacity is "just and reasonable.” 15
US. C s 717c(a). That is, whether it will prevent the NPV
met hod from conpel i ng shippers to offer the pipeline |onger
contracts than they would in a conpetitive market. W have
recogni zed that a cap is "necessarily [a] sonewhat arbitrary
figure,” but that acknow edgment does not free FERC of its
obligation to "provide[ ] substantial evidence to support its
choice and respond[ ] to substantial criticisms of that figure."
UDC, 88 F.3d at 1141 n.45. Reasoned decisi on naking, which
we find absent here in several respects, remains a regulatory
essential, even when the agency tools are rough ones.

As previously noted, FERC supported its approval of the
twenty-year cap by pointing to three previous Conm ssion
decisions involving ten and fifteen year precedent agree-
ments. Because every market for natural gas pipeline trans-
portation does not suffer from nonopoly conditions, see Al-
ternatives to Traditional Cost-of-Service Ratemaking for
Natural Gas Pipelines, 74 F.E R C. p 61,076 (1996), consider-
ing the range of negotiated firmtransportati on contract
| engths can be a defensible way of determ ning the adequacy
of a particular cap. O course, when FERC approves a cap
the contract data it relies on nmust support its decision. Here
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FERC s orders fall short by neglecting to explain why the
exi stence of ten and fifteen year precedent agreenents sup-
ports a twenty-year cap. @ ven these nunbers, we m ght
have expected FERC to refuse to all ow Tennessee to use a
cap of nore than fifteen years, not twenty years; assum ng
that conpetitive market contracts typically run to no nore
than fifteen years, a twenty-year cap would all ow Tennes-
see's market power to induce excessively long bids. W do
not mean to say that a twenty-year cap can never be justified
fromthese nunbers, only that there nmust be sonme (rational)
expl anation of the link between the nunbers and the cap

W see none here.

FERC nust al so explain its choice of a data set in the face
of an objection. See UDC, 88 F.3d at 1141 (cap remanded in
part because FERC | ooked at the lengths of contracts involv-
ing the construction of new pipeline facilities and then failed
to respond to the objection that this was the wong type of
contract to consider). Petitioners called for the sane five-
year cap as the Conm ssion selected on remand from UDC in
Order No. 636-C for the right-of-first-refusal context, asking
that the data relied on in that proceeding be used in the
eval uation of Tennessee's cap. |In that order, FERC went
wel | beyond a cursory citation to a few contracts and re-
viewed data from pi pelines' quarterly electronic filings. See
O der No. 636-C, 78 F.E.R C at 61,773. It sunmarized the
data as foll ows:

For pre-Order No. 636 long-termcontracts, the average
termwas approxi mately 15 years. The data show that
since Order No. 636, pipelines have entered into substan-
tially shorter contracts than before. Post-Order No. 636
| ong-termcontracts had an average termof 9.2 years for
transportation, and 9.7 years for storage. For all cur-
rently effective contracts (both pre- and post-O-der No.
636), the average termis 10.3 years for transportation
and 10 years for storage. Mdreover, ... the trend
toward shorter contracts is continuing. About one quar-
ter to one third of contracts with a termof one year or
greater, entered into since Order No. 636, have had
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terns of one to five years. However, nearly one half of
such contracts entered into since January 1, 1995, have
had terns of one to five years...

The industry trend thus appears to be contract terns
that are nmuch shorter than twenty years.

Id. at 61,774 (footnotes omtted). |In Tennessee Gas Il and
11, FERC rejected the proposition that this discussion in
O der 636-Cis relevant to the instant situation. It reasoned

that the right-of-first-refusal process protects existing ship-
pers as opposed to the present circunstances where Tennes-

see i s conducting an open season for generally available
capacity and there are no existing shippers that stand to | ose
their capacity and thus require protection. This, however,
seens to us a distinction without a difference. The NGA

ainms to protect all shippers and potential shippers from

pi pel i nes' excessive market power, not just existing shippers
faced with an expiring contract. |If the data relied on in

O der No. 636-Cis not relevant in this context, FERC has

yet to tell us why.

Apart fromthese concerns, we find FERC s reasoni ng on
the cap to be unpersuasive and largely conclusory. 1In the
orders under review, FERC frequently refers to its goal of
encouragi ng the allocation of pipeline capacity to parties
willing to pay the nost for it. See, e.g., Tennessee Gas I, 79
F.ERC at 62,337 ("The Conm ssion has previously dis-
cussed the desirability of the econom c efficiency achieved by
al l ocating capacity to parties who value it the nost." (footnote
omtted)). W do not quarrel with that goal, but rem nd
FERC of its admitted need to balance the goal with its duty
to prevent exploitation of Tennessee's nonopoly power.
FERC appears to have forgotten the latter in its focus on
maxi m zi ng pi peli ne revenue:

Under the instant proposal, narket forces can determ ne
the duration of service for the new, or newy avail abl e
capacity within whatever cap Tennessee proposes for
that particular transaction

Page 16 of 21
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[T]he primary issue here, is whether when two shippers
both desire new capacity should that capacity go to a

shi pper who values it nore, i.e., for a longer term than
anot her shi pper who might value it |ess.

Id. at 62, 339.

A 20-year cap is consistent with Comm ssion policy of

al l owi ng those who val ue capacity the highest, including
t hose who val ue |l onger-termcontracts, to acquire the
capacity.

Tennessee Gas 111, 82 F.E R C at 61,026 (footnote omtted).
To the limted extent that FERC answered clains that the
cap is too long given the market power problem its state-
ments appear to be di sconnected and on occasion contradicto-

ry:

Bi dders are not forced into the maxi mum durati on whi ch
in any event is limted to no nore than twenty years.

Any | onger or the consideration of unlimted periods of
time would be allow ng an unduly discrimnatory exercise
of nonopoly power.

Tennessee Gas I, 79 F.E R C at 62,339 & n.11

The Conmi ssion does not find the application of the 20-
year NPV criteria to be an application of nonopoly
power in and of itself.

Tennessee Gas 111, 82 F.E R C. at 61,026. Once the Conm s-
sion acknow edged that there is a nonopoly problem it was
obligated to take the problemseriously and confront it with a
forthright explanation of why a twenty-year cap woul d not
augnment that power. Cf. Laclede Gas Co. v. FERC, 997 F.2d
936, 947 (D.C. Cir. 1993) (in determ ning whether to accept a
proposed settlenent, it is appropriate for FERC to consi der
the possibility of protracted litigation; however, it "mnust

i ndicate why the interest in avoiding |lengthy and difficult
proceedi ngs warrants acceptance of this particular settle-
ment"). Instead, the orders seemto suggest that FERC
approved the twenty-year cap because, functionally, twenty
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years woul d anpbunt to no cap at all. This is hardly rationa
deci si on naki ng.

B. Met er Anendnent s

As with the twenty-year cap, FERC s expl anation for ap-
plying NPV to neter anmendnents enphasi zed the maxim za-
tion of pipeline revenue. Once again, however, the Comm s-
sion fell short in addressing an inportant countervailing
concern--this time, the ability of existing shippers to change
primary points. Throughout the adm nistrative proceedings,
petitioners stressed the inportance of receipt and delivery
point flexibility to shippers and their belief that, under NPV,
much flexibility would be lost due to the inability of existing
shi ppers seeki ng new neter points under changed market
ci rcunstances to outbid new shippers. Petitioners cited the
exanpl e of a shi pper whose origi nal source of natural gas has
dried up necessitating a change of a receipt point to a
different supplier at a different |location. The inability to
switch points to neet such exi gencies can cause di sruptions
not just for shippers, but for end users as well.

FERC s response was that, contrary to petitioners' clains,
in many cases existing shippers actually can conpete with
new bi dders for changed neter points on the basis of NPV
Despite the disadvantage faced by existing shippers stem
mng fromthe pipeline's focus on increnental revenue only,
FERC suggested ways in which an existing shipper can
generate a bid with a positive value: "If it is paying a
di scounted rate, it can increase the rate offered. It also can
i ncrease the anmount of overall capacity requested or extend
the zones its service covers."11 Tennessee Gas |11, 82
F.ERC at 61,028 n.17. But the petitioners make a good
case that these options are largely illusory in the mgjority of
cases. It is often inpossible to offer a higher rate or to
request nore capacity because the only pipeline capacity that
could be of any use to the existing custoner is al-
ready spoken for. Extending zones is inpossible for shippers
using delivery points in the northernnost zone and receipt
points in the southernnost and comercially infeasible for

11 The pipeline is evidently divided into seven zones, nunbers
zero through six.
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many ot her shippers. Even when an existing shipper can
produce an NPV hi gher than zero, it is easier for a new

shi pper to go even higher than for an existing shipper. By
inproperly minimzing the difficulty that existing shippers
will face in the NPV process when they request neter
anendments, FERC failed to seriously address the problens
that the use of NPV m ght cause for existing shippers.

FERC al so suggested that shippers unable to obtain a
point on a primary basis can use it on a secondary basis. 12
Thi s secondary option has substantially dimnished utility
because it does not guarantee access to the point over any
fixed period of tinme.

At the end of the day, though, FERC s position is that
regardl ess of the ability of existing shippers to conpete on
the basis of NPV or to neet their needs by using secondary
points, it is best to award prinmary point capacity on the basis
of the anount of additional revenue generated for Tennessee.

If existing shippers are injured, so be it. The orders under
revi ew suggest this bottomline and at oral argument FERC
counsel appeared to endorse it. Wile awarding capacity to
the party who will increase the pipeline' s revenues the nost is
certainly one proper consideration in establishing a new price
regime, we think it was unreasonable for FERC to ignore the
serious potential problens for existing shippers highlighted
by petitioners. Existing shippers into entered into their
contracts with Tennessee with an expectation of a certain
anmount of primary point flexibility. Wen the pipeline pro-
poses to take away that flexibility altogether or reduce it
substantially, FERC is obligated to provide a better expl ana-
tion of why the shippers' resultant |oss cannot be taken into
account in a nore bal anced application of the NPV pricing
system This includes explaining why an alternative ap-
proach suggested by petitioners--crediting to a bid sone
portion of the paynents already obligated i nstead of incre-
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12 The NPV capacity allocation nethod does not affect secondary

poi nt s.
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mental revenue only--is not preferable to the approach
FERC appr oved.

C. Noti ce of Change in Meter Amendnent Process

Petitioners also contend that Tennessee's initial filing failed
to give adequate notice that NPV would be applied to re-
gquests for meter amendnents. They say that they only
realized Tennessee's intent when they read the pipeline's
electronic bulletin board posting in the latter part of August
1996. The notice requirenent is inposed by 15 U S. C
s 717c(d):

Unl ess the Conmi ssion otherw se orders, no change shal

be made by any natural -gas conmpany in any such rate,
charge, classification, or service, or in any rule, regula-
tion, or contract relating thereto, except after thirty
days' notice to the Conm ssion and to the public. Such
notice shall be given by filing with the Comm ssion and
keepi ng open for public inspection new schedul es stating

pl ainly the change or changes to be nade in the schedul e

or schedules then in force and the tinme when the change

or changes will go into effect.

FERC twi ce rejected the claimof inadequate notice. See
Tennessee Gas 111, 82 F.E.R C. at 61,027; Tennessee Gas ||
79 F.EER C. at 62, 337.

We agree with FERC that petitioners |lack standing to
raise this i ssue because they fail to satisfy standing's injury
prong; the injury they allege is too speculative. See Ofice of
t he Consuners' Counsel v. FERC, 808 F.2d 125, 128-29 (D.C
Cr. 1987) (to have standing, a party seeking judicial review of
a FERC order mnust allege a non-specul ative harn). Peti -
tioners assert that, "had Tennessee's custoners received pri-
or notice of the tariff change FERC ultimately approved,
they mght well have made changes to their primary receipt
or delivery points before the tariff change took effect.” Joint
Reply Br. for Pet'rs at 20 (enphasis in original). "Mght well
have" sounds specul ative, especially in this context. The
met hod used by Tennessee to eval uate point change requests
would seemto have little or no effect on the need or even
desirability, fromthe standpoint of a shipper, of a point
change. Thus, we expect that any point change request that
"m ght well have" been made before the tariff change was
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i npl emented on August 1, 1996, woul d have been | odged

before or after that date. Yet petitioners point to no such
poi nt change requests that were denied. |If opportunities for
met er anendnments were actually mssed, petitioners should
have been able to cite them

I1'l. Conclusion

The petitions for review are granted. W remand to the
Conmi ssion to better explain or nodify its approval of the
twenty-year cap and of Tennessee's use of the NPV net hod
of allocating pipeline capacity in the context of requests from
exi sting shippers for neter anmendnents. W do not reach
petitioners' notice claimfor |ack of standing.
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