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Lois J. Schiffer, Assistant Attorney General, and Steven
Silverman, Attorney, U S. Environnental Protection Agency.

WIlliamR Wissman argued the cause for intervenor
Edi son Electric Institute, et al. Wth himon the brief were
Steven J. G oseclose, George W Frick, Ralph J. Colleli,
David F. Zoll and Ronald A. Shipley.

Before: WIlians, Sentelle and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge WIIlians.

pinion by CGrcuit Judge Sentelle, concurring in part and
di ssenting in part.

WIlliams, G rcuit Judge: Section 3004(m of the Resource
Conservation and Recovery Act ("RCRA"), 42 U S.C
s 6924(m, requires the Environmental Protection Agency to
promul gat e regul ati ons governi ng what treatnment certain
ki nds of hazardous waste nust undergo before it may be
di sposed of in a landfill. EPA found that waste already in a
landfill presented a special problem The agency's authority
to conpel high-quality disposition of such waste is not as

great as it is for as yet undi sposed of waste. As a result, too-

strict treatment regul ations could in sone circunstances dis-
courage excavation--and thus prevent any treatnent at all
Because of its concern for this, EPA promul gated a regul a-
tion under s 3004(m allow ng variances fromgenerally appli -
cable treatnment standards if "treatnent to the specified |evel
or by the specified nethod is environnmentally inappropriate
because it would likely di scourage aggressive renedi ati on. ™
62 Fed. Reg. 64,509/3 (1997). Petitioners Louisiana Environ-
ment al Action Network ("LEAN') and Environmental Tech-

nol ogy Council ("ETC') petitioned for review of this new
variance rule; we deny the petition to the extent it is ripe.

* Kk %

Standing first. Petitioners defend only the standi ng of
LEAN, despite its participation in oral argument and evi dent
interest in the case, ETC (a waste treatnment conpany trade
association fornmerly known as the Hazardous Waste Treat -

ment Council) appears to |ack prudential standing. See, e.g.
Hazar dous Waste Treatnent Council v. Thomas, 885 F.2d

918, 925 (D.C. Cir. 1989) ("HWC IV') (because of concern
that "judicial intervention may defeat statutory goals if it
proceeds at the behest of interests that coincide only acciden-
tally with those goals,” firms selling environmental services
| ack standing to chall enge RCRA regul ations as insufficiently
stringent); Hazardous Waste Treatnent Council v. EPA
("HWMCI1"), 861 F.2d 277, 283 (D.C. Cr. 1988) (sane).

LEAN, by contrast, evidently an organi zation of environmen-
tally concerned citizens and groups, clearly neets prudenti al

standing requirenents. It rests its claimof "injury in fact”
(essential for constitutional standing) on the interests of at
| east three nenbers who live near the Carlyss landfill in

Louisiana. This is the site at which nost waste fromthat
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state would be "l and di sposed” if excavated and treated.

Under LEAN s theory, "lower quality" (less treated) wastes

will be deposited in Carlyss; the rule in literal ternms permts
that effect, and hol ders of hazardous waste have every incen-
tive to take advantage of it. Under EPA' s theory the new

rule will increase the quantity of waste di sposed of at Carlyss,
for it adopted the rule | est holders of hazardous waste who

were free to choose would forego costly excavati on and redis-
posal (with the likely destination, in Louisiana, of Carlyss) in
favor of thriftier in-place solutions. Either way, application
of the variance rule will |ower the average quality of waste
deposited at Carlyss, and under EPA's view its application

will also increase the quantity of such waste. Thus, to the
extent that there is any residual risk in the |ower-quality
wastes, application of the rule will increase the risk of harm
to LEAN nenbers living near Carlyss.

VWile our partially dissenting coll eague doubts that such
harmis sufficiently immnent, we do not. Petitioners have
noted that in the state of Louisiana there are over 100
i nactive or abandoned hazardous waste sites for which cl ean-
up has already been found necessary, as well as about thirty
RCRA facilities designated "high priority." It is therefore al
but certain that renmediation activities will continue to occur
apace. Even if the variance-to-renediation ratio is fairly |ow,
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t he amount of such activities creates a very "substanti al
probability" that sone variances will be granted, increasing
risk to LEAN nenbers near the Carlyss site. See Florida
Audubon Society v. Bentsen, 94 F.3d 658, 666 (D.C. Cr.
1996) .

VWhat is novel here is that LEAN must surely have (i ndeed,
counsel at oral argunent confirmed that it did have) other
nmenbers who live nearer to the landfills in which waste
currently resides--waste that would, absent the waiver rule's
preference for excavation, treatnment and redisposal, remain
in place and continue to entail some risk for these LEAN
nmenbers. Indeed, as the waiver rule is ainmed at "cases
where inposition of the otherwi se applicable treatnent stan-
dard could result in a net environmental detrinent by dis-
cour agi ng aggressive renedi ation," 62 Fed. Reg. 64,505/3
(1997) (enphasis added), these other menbers m ght well be
harmed nore by continuation of the status quo than those
living near the Carlyss landfill are benefited.1

We have previously held that such a conflict of interest
wi thin an organi zati on does not deprive the organization of
representative standing if no internal procedural violation has
been shown. National Maritime Union v. Commander,
Mlitary Sealift Command, 824 F.2d 1228, 1232-34 (D.C. Cr.
1987). But see Retired Chicago Police Ass'n v. Cty of
Chi cago, 76 F.3d 856, 864-65 (7th Cr. 1996) (as burden to
show standing is on plaintiff, plaintiff organization nust dem
onstrate proper authorization of litigation if profound conflict
of interest is present). Conceivably one m ght distinguish
Nati onal Maritine Union on the ground that here we have
an entity on the scene, ETC, with very real econonic inter-
ests but no standing. The risk of some possible manipul ation

1 LEAN clainms that it does not oppose EPA s decision to grant
variances on the ground that the baseline requirenment is so strin-
gent as to discourage aggressive renediation (e.g. excavation). But
it does object to EPA's consideration of this excessive-stringency
possibility in actually determ ning the content of a variance. Thus
the outcone it seeks would likely be very simlar to the status quo
ante rule, i.e., standards that inhibit renediation

wi Il occur even to the nost naive. Nevertheless, because of
the line-drawing difficulties that any such distinction would
generate, we believe that in the absence of any overt signa
that LEAN s decision to challenge the rule is the product of
ETC s influence, National Maritime Union should control

As LEAN s primary purpose is likely to protect the overal
heal th of Louisiana's environment, one night question the
organi zation's standi ng on gernmaneness grounds. See Hunt
v. Washington State Apple Advertising Commin, 432 U. S
333, 343 (1977) ("the interests [the organization] seeks to
protect [rmust be] germane to the organization's purpose").

But by LEAN s own description, "LEAN s purpose is to
protect Louisiana's air, land, water, and other natural re-
sources, and to protect LEAN s nenbers and other citizens of
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the state, fromthreats posed by pollution.” Petitioners
Certificate as to Parties (enphasis added). Indeed, we see no

reason to believe that LEAN s purposes are excl usively
other-regarding. Al non-trivial policy issues entail trade-
of fs, and LEAN may legitinmately object to decisions that
injure its menbers' environnmental interests, no matter what
the overall calculus. That being the case, National Maritine
Union controls this issue as well. Organizations, |ike people,
may face the problemof "two souls in one breast,"” but--as
long as they do not violate internal procedures--they are free
to choose for thensel ves which purpose to pursue on any

speci fic occasion. That LEAN may act against its other-
regardi ng purposes is no nore a bar to standing than that it
acts against the self-interest of sone of its own nenbers.

* Kk %

Section 3004(m (1) provides, in relevant part, that

the Admi nistrator shall ... promnul gate regul ati ons spec-
ifying those levels or nethods of treatnent, if any, which
substantially dimnish the toxicity of the waste or sub-
stantially reduce the |ikelihood of mgration of hazardous
constituents fromthe waste so that short-term and | ong-
termthreats to human health and the environnment are

m nim zed

Page 5 of 11



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1082  Document #425549 Filed: 03/26/1999 Page 6 of 11

42 U.S.C. s 6924(m(1).

In the preanble to its new variance rule, EPA stated that
i n considering whether a particular variance conplies with
this language, it may consider "the risks posed by the contin-
uation of any existing | and di sposal of the untreated waste,
that is, the risks posed by |eaving previously |and di sposed
waste in place." 62 Fed. Reg. 64,506/2 (1997). Further, in an
apparent illustration of specific factors it mght ook to in
selecting the right level for a specific variance, EPA nen-
tioned "disposal of treatnment residues in a subtitle C |and-
fill"--that is, a landfill subject to the hazardous waste di spos-
al controls of RCRA s 3004 et seq. 1d. LEAN argues that
both considerations are inproper under the statute.

VWhet her EPA's words qualify as a "regul ati on” under
RCRA's judicial review provision, 42 U S. C. s 6976(a)(1) (pro-
viding review within 90 days of action pronul gating "regul a-
tion"), depends on three factors: EPA s own characterization
whet her it published the |anguage in the Federal Register or
t he Code of Federal Regul ations, and whether the action has
bi nding effect on either private parties or EPA. See Florida
Power & Light Co. v. EPA, 145 F.3d 1414, 1418 (D.C. Cr.
1998). (The first two factors are, of course, the best indica-
tion of the third.) The EPA argues that this is a reviewable
"regul ati on" and has published the contested material in the
Federal Register, and we see nothing in the actual |anguage
that would indicate that it intended sonmething |ess than an
official, binding interpretation of the statute.

LEAN s chal | enge nmust al so satisfy ripeness requirenents.
But as Congress has provided i medi ate revi ew of RCRA
regul ati ons, see 42 U . S.C. s 6976(a)(1), we need only find that
the issue is fit for judicial review See George E. Warren
Corp. v. EPA, 159 F.3d 616, 622 (D.C. Gr. 1998) ("Wuere the
[fitness] prong of the Abbott Laboratories ripeness test is net
and Congress has enphatically declared a preference for
i mediate review ... no purpose is served by proceeding to
the [hardship] prong."). Fitness for judicial reviewis based
on "whether the issue is purely |legal, whether consideration
of the issue would benefit froma nore concrete setting, and
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whet her the agency's action is sufficiently final."” 1d. at 621
Wth respect to these first questions--whether the statute
entirely bars EPA from consi deration of certain factors--al
three criteria indicate fitness for review and, accordingly,

ri peness.

On the nerits: in the words of Chevron, "the statute is
silent or anbiguous with respect to the specific issue" of
whet her the "threats" to be "mnimzed" under s 3004(m
may include the threat posed by |eaving waste where it
currently is. Chevron v. NRDC, 467 U S. 837, 843 (1984).
LEAN s argument here appears to be that because s 3004(m
only regul ates waste to be disposed of in new landfill sites (a
point that is not disputed), it follows that the only "threats" to
be considered and "minimzed" are threats fromwaste in such
a new site. This appears a conplete non sequitur. It seens
far nore natural to suppose that in a statute enacted to
protect human health and the environnent, Congress intend-
ed to direct EPA to keep its eye on this underlying goal
rather than to use purely artificial benchmarks for inquiring
whet her threats are truly "mnimzed.” Not only does the
statute not resolve the specific issue contrary to EPA' s
resolution, but the latter is plainly reasonable in Iight of the
statutory | anguage and structure.

We also find that Congress has not barred EPA, in its
determ nati on whether the "mnimze[ ]" |anguage is satisfied,
fromconsidering the protective effect of eventual disposal in
a subtitle Clandfill. LEAN s argunent to the contrary
depends on our decision in Anerican Petroleumlinstitute v.

EPA, 906 F.2d 729, 735-36 (D.C. Gr. 1990) ("API"). LEAN
evidently reads this case to forecl ose EPA from consi dering

in any way the protective characteristics of the waste's place
of ultimate deposit. But APl held only that, because |and

di sposal pursuant to s 3004(n)(2) is dependent upon conpli -
ance with the s 3004(m (1) treatnment requirenent, |and dis-
posal itself cannot constitute the "treatnent” required to
satisfy s 3004(m(1). 1d. Thus, APl mekes clear that in
measuring whether the "treatnent” required will "substan-
tially dimnish" toxicity or "substantially reduce” the likeli-
hood of mgration, EPA nust |ook to the (pre-disposal)
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treatment. EPA does not dispute this, even in the variance
context. But as to whether EPA may | ook nore broadly in
determining if the overall effect is to "mnimzel ]" threats,
APl says nothing. Although LEAN points to another, |ater

rul emaki ng i n whi ch EPA appears to have read the nandate

of APl nore broadly, see 63 Fed. Reg. 28,607/3 (1998), a
possible later error is no basis for us to upset the present
rule.

Nor do we find EPA's interpretation here unreasonable in
light of the statute's | anguage and structure. It would be
sensel ess to make EPA, in attenpting to protect human
heal th and the environnment, ignore the eventual disposa
site's likely effect: such a restriction would deprive EPA of
any basis fromwhich to estimate the actual risk likely to be
i nposed on the outside world.

We thus reject these challenges on the nerits.

* * %
LEAN appears to make two additional challenges. It first
clains that sonething in the present rule violates the "sub-
stantially dimnish ... substantially reduce" |anguage of

s 3004(m(1). But, apart fromLEAN s clains as to what the
statute categorically excludes from consideration in assessing
the "mnimz[ation]" required by the section, the issue of
whet her a particular treatnent brings about substantial dim-
nuti on or reduction--although concededly a restriction on

what ever treatnment is approved--cannot be deci ded w thout
particul ar challenged treatnments before us. Accordingly, we
find the issue unfit for judicial review at this tine.

LEAN next argues that EPA' s risk calculations will be
unfairly conprom sed by its inproper refusal to exercise its
power to force excavations of hazardous waste. But when
prompted at oral argument, counsel for petitioners was un-
able to point to any |l anguage indicating EPA's intention to do
such a thing, and counsel for EPA denied any such intent.

W& see no ripe case or controversy here.

We di sm ss these unripe chall enges.

W find no reason to disturb EPA' s decision. W disnss
the petition in part and deny the remai nder

So ordered.
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Sentelle, Crcuit Judge, concurring in part and dissent-
ing in part: | wholly concur in the portion of ny coll eagues
opi nion and judgnment that dism sses the dimnution or reduc-
tion and risk cal culation clains of Louisiana Environnenta
Action Network as unripe. As to the portion of the opinion

denying the remai nder of the petition, I do not disagree with
their view of the nmerits; | sinply do not think we can
properly reach the nerits at all. | amnot at all convinced

that petitioners have carried their burden of establishing that
t hey have standing to challenge the RCRA regul ati ons.

In order to satisfy the "essential and unchangi ng" standi ng
predi cate to any exercise of the jurisdiction of an Article 11
court, a litigant must establish the "irreducible constitutiona
m ni mum of standi ng,"” by denonstrating that it has suffered
a "concrete and particularized" injury that is (1) "actual or
immnent," Lujan v. Defenders of Wldlife, 504 U S. 555, 560
(1992), (2) caused by or fairly traceable to an action that the
litigant challenges in the litigation, see Allen v. Wight, 468
U S. 737, 752 (1984), and (3) redressable by the court in the
action, see Sinon v. Eastern Ky. Wl fare Rights Og., 426
US. 38 (1976). We require a plaintiff or petitioner to show
that the injury is current, or "at least imrinent"” in order to
avoid the possibility that the court may be "unconstitutionally
render[ing] an advisory opinion by 'deciding a case in which
no injury would have occurred at all.'" " Florida Audubon
Soc'y v. Bensen, 94 F.3d 658, 663 (D.C. GCr. 1996) (quoting
Def enders of Wldlife, 504 U S. at 564 n.2). A speculation of
harmis not sufficient to denonstrate the concrete, particul ar-
i zed injury necessary for constitutional standing. Sinon, 426
U S. at 44 ("[Unadorned speculation will not suffice to invoke
the federal judicial power.").

That the current injury is speculative is denonstrated by
the very ternms in which it is expressed. As the mgjority
describes the injury, the nost that LEAN has denonstrat ed
is that three of its nmenbers live near a site "at which nost
waste from [ Loui siana] would be 'land di sposed’ if excavated
and treated.” M. op. at 3. The majority relies solely on
the fact that there are approximately 100 sites in Louisiana
for which cl eanup has been found necessary as grounds for
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concluding that it is "all but certain that renediation activities
will continue to occur apace.” 1d. Fromthis conclusion, the
majority opines that "[e]ven if the variance-to-renedi ation
ratio is fairly low, the anount of such activities creates a very
"substantial probability' that sone variances will be granted.™
Id. at 3-4. However, neither the majority, nor anyone el se,
can say whether the variance-to-renediation |level will be

high, low, or even zero. The majority correctly concl udes

that the record evidence indicates that there is a "substanti al
probability"” that renediation will occur in the future at sites
in Louisiana. However, it inproperly leaps fromthis well-
supported proposition to the wholly unsupported concl usi on
that, as part of any future remediation at sites in Louisiana,
"some variances will be granted," adversely affecting the
interests of the naned LEAN nenbers. Assent to this

|atter proposition requires a grand |eap of faith since we can
only specul ate concerni ng whether EPA will grant variances

for sites in Louisiana. |Indeed, there is no record evidence

i ndicating that any of the sites referenced by the majority
woul d be suitable candi dates for variances under EPA s new
program since EPA has not yet acted to grant or deny a

single variance. For these reasons, | can only concl ude that
petitioners' alleged injury is specul ative at best.

The purely specul ative variety of failed standi ng occurs
nost frequently where, as here, petitioners are attacking an
action of an agency or other entity which they contend is
likely to encourage sone third party not before the court to
take some action which would be detrinental to plaintiffs and
m ght possibly occur if that third party acts upon the encour-
agenent. The Suprenme Court has discussed this proposition
in a nunber of decisions, including Warth v. Seldin, 422 U S.
490 (1975). In Warth, the Court opined that in litigation
chal | engi ng the governnental regulation of one party on the
basis that it causes harmto a third party, "the indirectness of
the injury does not necessarily deprive the person harnmed of
standing to vindicate his rights. But, it may make it substan-
tially nmore difficult to nmeet the m ni mumrequirenent of
article Ill: to establish that, in fact, the asserted injury was
t he consequence of the defendants' actions or that prospective
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relief will remove the harm™ Id. at 505. Al the nore
difficult where, as here, it is speculative that the harmwil|
occur at all. In Florida Audubon Society v. Bensen, 94 F.3d
658 (D.C. Cir. 1996), we held that plaintiffs had not denon-
strated standi ng where they had not shown that it was
substantially probable that the pronul gati on of the all eged
incentive toward the third party woul d cause the specul ated
injury. Here there is no such showi ng and no standi ng.

In short, | would hold that plaintiffs have not denonstrated
that they neet the constitutional mnimmof a concrete,
particul arized injury or that any such injury is caused by the
acts of a defendant of which they conplain. Instead of
denying the petition, I would disnmss it.
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