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Dani el E. Troy argued the cause for petitioners. Wth him
on the briefs were Richard EE Wley, Henry L. Baumann
Jack N. CGoodman and Steven A. Bookshester. Kathleen A
Kirby entered an appearance.

David M Hunsaker and Denise B. Mdline were on the
briefs for appellant Freedom of Expression Foundation, |nc.

Christopher J. Wight, General Counsel, Federal Comu-
ni cati ons Comni ssion, argued the cause for respondents.
Wth himon the brief were Frank W Hunger, Assi stant
Attorney General at the tine the brief was filed, U S. Depart-
ment of Justice, Mark B. Stern and Jacob M Lew s, Attor-
neys, Daniel M Arnstrong, Associate Ceneral Counsel, Fed-
eral Conmuni cati ons Conmmi ssion, and C. G ey Pash, Jr.
Counsel

Andrew Jay Schwartzman argued the cause for interve-
nors O fice of Comunication, Inc., of the United Church of
Christ, et al. Wth himon the brief was G gi B. Sohn

Angel a J. Canpbell and Randi M Al bert were on the brief
for am cus curiae Safe Energy Conmuni cati on Counci l

Bef ore: Edwards, Chief Judge, Wald and Rogers, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: These consolidated appeals chal -
| enge the Federal Conmmunications Conmm ssion's ("FCC")
decision to not repeal the personal attack and political editori-
al rules. Petitionersl maintain that the rules are "two vestig-
es of a bygone area of broadcasting regulation” that should
have di sappeared when the FCC abrogated the fairness
doctrine that the two rules were allegedly intended to "effec-
tuate.” Preserving the rules when their rational e has evapo-
rated, petitioners contend, is arbitrary and capricious, and
violates the First Amendnent. The FCC has deadl ocked on

1 Petitioners are the Radi o-Tel evision News Directors Associ a-
tion ("RTNDA"), the National Association of Broadcasters ("NAB"),
and the Freedom of Expression Foundation, Inc ("FEF").

its proposal to repeal the rules, so we review the joint
statenment of Comm ssioners Ness and Tristani supporting
retention of the rules as the opinion of the agency. See In re:
Radi o- Tel evision News Dirs. Ass'n, No. 97-1528, 1998 W

388796 (D.C. Cir. May 22, 1998) (unpublished opinion).

Al t hough the FCC i ssued a notice of proposed rul emaki ng
("NPRM') proposing to repeal or nodify the two chal |l enged
rul es because it had concluded that the rules m ght no | onger
be in the public interest, and that "especially searching"
reexam nati on was necessary, the FCC now defends the rul es
primarily by negative inplication, rejecting attacks on the
rules while assumng their underlying validity. Absent affir-
mative justification of the two rules as being in the public
i nterest, or explanation of why the rules should survive in
light of FCC precedent rejecting the fairness doctrine, the
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court is left in large part to guess the rationale that shields
the rules fromcritiques the FCC found persuasive when
review ng the fairness doctrine, and which the FCC itself
proffered in the NPRM Such an approach to defending an

exi sting rul e against a suggestion that it be repealed mght in
ot her circunstances be sufficient to withstand judicial review
under the Administrative Procedure Act, 5 U S.C. s 706

(1994) ("APA"), but not where the NPRM and subsequent

FCC precedent frame the proceeding to require a persuasive
rationale for rules that seem unnecessary. Wthout a clear

expl anation for the rules, the court is not in a position to
revi ew whet her they continue to serve the public interest, and
whet her they burden First Amendnent interests too severe-

ly. The court, therefore, cannot affirmthe FCC s order, but
nei ther can it conclude that the FCC could not on remand
justify the rules consistently with principles of adnm nistrative
law. Accordingly, rather than enjoining enforcenment of exist-
ing rules that the FCC m ght be able to justify, we nust

remand the case for the FCC to further explain its decision

not to repeal or nodify them Should a further chall enge be
made to the FCC s decision on remand, the court will be in a
position to test the FCC s rational e agai nst the factual and

| egal attacks that petitioners raise against it.

Page 3 of 28
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Fromthe early days of spectrumregulation in the 1930s
and 1940s, the FCC i nposed upon broadcasters a duty that
cane to be known as the "fairness doctrine." To nerit a
broadcast |icense, applicants were obliged, first, "to cover
vitally inmportant controversial issues of interest in their
conmmunities,” and second, "to provide a reasonabl e opportu-
nity for the presentation of contrasting viewpoints." Syra-
cuse Peace Council, 2 F.C.C.R 5043, 5058 n.2 (1987), recon
denied, 3 F.C C R 2035 (1988). The fairness doctrine per-
sisted until 1987, although its death knell sounded in 1985,
when the FCC rel eased an exhaustive "Fairness Report”
decl aring the doctrine obsolete and "no longer [in] ... the
public interest."” Fairness Report, 102 F.C C 2d 142, 246
(1985). The report concluded that new nedia technol ogi es
and outlets ensured di ssenm nation of diverse viewpoints wth-
out need for federal regulation, that the fairness doctrine
chill ed speech on controversial subjects, and that the doctrine
interfered too greatly with journalistic freedom See id. at
147. The FCC did not inmedi ately abrogate the doctrine,
however, electing instead to await resolution of proposals
percolating in Congress. See id. 247. At the tine, the FCC
was concerned that the 1959 anendnents to the Comuni ca-
tions Act rendered the fairness doctrine a statutory necessity,
subject to repeal only by Congress. See id. at 227-46. Less
than a year later, the court held that the fairness doctrine
derived fromthe FCC s mandate to serve the public interest,
subj ect to changi ng agency interpretation, and was not com
pell ed by statute. See Tel ecomuni cations Research & Ac-
tion Ctr. v. FCC, 801 F.2d 501, 517-18 (D.C. Gr. 1986). The
doctrine's dem se swiftly foll owed.

In 1987, the FCC announced during an adjudication that it
woul d no | onger enforce the fairness doctrine. Syracuse
Peace Council, 2 F.C.C. R at 5043. Relying heavily on its
1985 Fairness Report, the FCC reasoned that the doctrine
i nposed substantial burdens on broadcasters w thout counter-
vailing benefits. As a result, the FCC concluded that the
doctrine was inconsistent with both the public interest and
the First Anendnment principles it was intended to pronote.
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See id. at 5052. The court affirmed the conclusion that the
fairness doctrine no | onger served the public interest, but did
not reach the constitutional question. See Syracuse Peace
Council v. FCC, 867 F.2d 654, 656 (D.C. Cir. 1989).

The Syracuse order covered the fairness doctrine only as
applied generally, and did not review each of its evol ving
permutations. In particular, the FCC noted that the order
created precedent for, but did not directly resolve, reconsid-
eration of the political editorial and personal attack rules,
much | ess what effect general abrogation of the fairness
doctri ne woul d have on the doctrine's "every conceivabl e
application.” Syracuse Peace Council, 2 F.C C.R at 5063
n. 75.

The FCC pronul gated the political editorial and persona
attack rules in 1967, although it had previously enforced them
as corollaries to the fairness doctrine. See Amendnent of
Part 73 of the Rules to Provide Procedures in the Event of a
Personal Attack or Wiere a Station Editorializes as to
Political Candidates, 8 F.C.C. 2d 721 (1967) ("Personal At-
tacks & Political Editorials"). The two rules are distinct,
al t hough petitioners attack themfor essentially the sane
reasons.

The personal attack rule provides that:

VWhen, during the presentation of views on a controver-

sial issue of public inportance, an attack is made upon

t he honesty, character, integrity, or |ike personal quali -

ties of an identified person or group, the Iicensee shal
transmit to the persons or group attacked ... [the

substance of the attack] and an offer of a reasonable

opportunity to respond over the licensee's facilities.

47 CF.R s 73.1920(a) (1998). Several exceptions limt the
rul e, including exclusion of attacks in "bona fide newscasts."
47 CF.R s 73.1920(b)(4). The political editorial rule has a
simlar structure, affording political candidates notice of and
an opportunity to respond to editorials opposing them or

Page 5 of 28
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endor si ng anot her candidate.2 See 47 CF.R s 73.1930
(1998).

The Suprenme Court has rejected facial First Anendnent
chal | enges to both rules. See Red Lion Broad. Co. v. FCC
395 U S. 367 (1969).3 The Court started fromthe prem se
that "[t]here is no sanctuary in the First Arendnent for
unlimted private censorship operating in a nedi um not open
toall.” 1d. at 392. Gven the scarcity of broadcast spectrum
relative to interested users, the Court concluded that victins
of personal attacks and candi dates opposed by editorials
m ght be "unabl e without governnental assistance to gain
access to ... [broadcast nedia] for expression of their views."
Id. at 400. Because dissem nation of these views would serve
the public's right "to receive suitable access to social, political
esthetic, nmoral, and other ideas and experiences,” id. at 390,
the First Anendment benefits of the personal attack and
political editorial rules justified the inposition on |icensees
asserted right "continuously to broadcast whatever they
choose." Id. at 386. The Court cautioned, however, that "if
experience with the adm nistration of [these] doctrines indi-
cates that they have the net effect of reducing rather than
enhanci ng the volume and quality of coverage [of public

2 Specifically, the political editorial rule provides, in part, that:

[wW here a licensee, in an editorial ... [e]ndorses or ... [O]ppos-
es a legally qualified candidate[,] ... the licensee shall, with[in]
24 hours after the editorial, transmt to [the endorsed or

opposed candidate] ... (A) [n]otification of the date and the

time of the editorial, (B) [a] script or tape of the editorial and
(O [a]n offer of reasonable opportunity for the candidate or a
spokesman of the candidate to respond over the licensee's
facilities.

47 C.F.R s 73.1930(a).

3 Although Red Lion has been "the subject of intense criti-
cism" it is still binding precedent. Tine Warner Entertai nnment
Co. v. FCC, 105 F.3d 723, 724 n.2 (D.C. Cr. 1997) (WIllianms, J.,
joined by Edwards, C. J., and Silberman, G nsburg, and Sentelle
JJ., dissenting fromdenial of rehearing in banc); see also Branch v.
FCC, 824 F.2d 37, 49-50 (D.C. Cr. 1987).

i ssues], there will be tinme enough to reconsider the constitu-
tional inplications.” 1d. at 393.

The instant case arises froma petition for rul emaking filed
by the NAB to repeal the political editorial and persona
attack rules. The petition asserted that the rules entail ed
unnecessarily severe adm nistrative burdens and were
count er-productive because they chilled controversial speech
rat her than encouragi ng bal anced debate. 1In light of the
FCC s experience admnistering the rules and Red Lion's
cautionary limtation to then-prevailing facts, the petition
invited the FCC to conclude that the rules were obsol ete and
had underm ned, rather than furthered, First Amendnment
goals. In 1983, the FCC i ssued an NPRM proposing to
repeal or nodify the political editorial and personal attack
rules. See Repeal or Modification of the Personal Attack
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and Political Editorial Rules, 48 Fed. Reg. 28,295 (1983).

The NPRM outlined the devel opment of First Amendnent

| aw after Red Lion, noting a need to test the chall enged rul es
under the "nore exacting franework of current law "™ 1d. at
28,297. The FCC went so far as to state that "[w] e believe

the petitioner [NAB] and other commenters have presented a
conpel ling case that the personal attack and political editorial

rules do not serve the public interest.” 1d. at 28,301. Conse-
qguently, the FCC concluded, "our reexam nation of the public
interest justification for the ... rules nust be especially
searching." Id. at 28,298

And then not hing happened for a long tine. The Fairness
Report appeared in 1985, but did not discuss the politica
editorial and personal attack rules. The fairness doctrine
di sappeared in 1987, again without resolution of the pending
NPRM In 1987, NAB and other interested parties filed a
"petition for expedited rul emaki ng" and clarification of Syra-
cuse's effect on the personal attack and political editorial
rules. And still nothing happened. The FCC s inaction |ed
to a second "petition for expedited rul emaki ng" in 1990. This
petition reiterated that the challenged rules were obsol ete
and shoul d have been abandoned along with the fairness
doctrine, and argued that further delay woul d be inappropri-
ate. \Wen the FCC still failed to act, RTNDA filed a
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petition for a wit of nmandanus with the court, and thereafter
the FCC solicited comrents to update the record.4 The

court then denied the mandanus petition "w thout prejudice
toits renewal should the [FCC] fail to nake significant
progress, within the next six nmonths, toward the possible
repeal or nodification of the personal attack and politica
editorial rules."” Radio-Television News Directors Ass'n, No.
96- 1338, 1997 W. 150084 (D.C. Gr. Feb. 7, 1997).

In August 1997, the FCC issued a public notice stating:

After extensive discussion and consideration of various
alternatives, a majority of the Comm ssion is unable at
this time to agree upon any resolution to the issues
presented in this docket. The Conm ssioners expect to

i ssue statements setting forth their respective views on
this matter.

Public Notice, 12 F.C.C.R 11,956, 11,956 (Aug. 8, 1997).
Conmi ssioners Quell o and Chong voted to repeal the rules,
whi | e Chai rman Hundt and Conmi ssi oner Ness voted for
further inquiry. A second nmandanus petition followed. Dur-
i ng the pendency of this second petition, the FCC issued a
second public notice announci ng a deadl ock anong the newy
appoi nted conm ssioners. See Public Notice, 13 F.C.C.R
11,809 (May 8, 1998). Chairnman Kennard recused hinself
fromthe proceeding, leaving a 2-2 split wth Conm ssioners
Ness and Tristani favoring the status quo and Conmm ssioners
Furchtgott-Roth and Powel | favoring repeal

In May 1998, the court held that the public notice announc-
i ng the deadl ocked FCC vote constituted final agency action
and that the conm ssioners voting agai nst repeal were
obliged to submt a statenent of reasons to the court in order
to facilitate judicial review. See Radio-Tel evision News Di-
rectors Ass'n, 1998 W. 388796. Except as noted, the court
deni ed t he mandanus petition. Conm ssioners Ness and
Tristani submitted a joint statenent explaining why they
woul d preserve the rules (hereinafter "the Joint Statenent"),

4 The FCC concedes in its brief that its "attention was drawn to
[the pending] matter by" the mandamus petition
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whi | e Conmi ssi oners Powel |l and Furchtgott-Roth submtted
a joint dissenting statement. See Public Notice, 13 F.C.C.R
21,901 (June 22, 1998).

Petitioners first contend that the Syracuse order of its own
force drags the political editorial and personal attack rules
down with the fairness doctrine to which they were noored.
Essentially, they maintain that the Syracuse order actually
resci nded the challenged rules, or, if not, that rescission
i nexorably follows fromthe reasoning in Syracuse.5 Al -

t hough the FCC di sputes these contentions, it agrees that the
fairness doctrine is dead, and that the political editorial and
personal attack rules were initially derived, at |least in part,
fromthe fairness doctrine.

The Syracuse order did not directly rescind the rules
chal | enged here. Not only did the order expressly state that
it did not cover the rules, see Syracuse Peace Council, 2
F.C.C. R at 5063 n.75, but subsequent orders have indicated
that the status of corollaries to the fairness doctrine is a
qguestion for further review even after Syracuse. See, e.g.
Ctizens for a Humane Kansas, 3 F.C.C R 718, 718 n.1
(1988). W thus need not consider the extent to which an
order term nating an adjudi cation could repeal rules pronul-
gated through notice and coment rul emaking. Cf. Aneri-
can Fed' n of CGov't Enpl oyees Local 3090 v. Federal Labor
Rel ations Auth., 777 F.2d 751, 759 (D.C. Gr. 1985).

Nor, contrary to petitioners' contention, does the dem se of
the fairness doctrine necessarily lead to the dem se of the two
rul es chal l enged here. Although there is |anguage indicating
that the FCC has viewed the two rules at issue to be part and
parcel of the fairness doctrine, see, e.g., Personal Attacks and
Political Editorials, 8 F.C.C. 2d. at 722, the FCC s post-
Syracuse conduct is consistent with its statenment in Syracuse

5 The dissenting conm ssioners take the sane approach. See
Joint Statenent of Comm ssioners Powell and Furchtgott-Roth at
5-10.

Page 9 of 28
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that the rules had a |life separate and apart fromthat

adj udi cation. See Syracuse, 2 F.C C R at 5063 n.75. The
chal l enged rul es are substantially narrower and nore refined
than the fairness doctrine, which covered all public issues,
rather than a subset of attacks and editorials. A broad rule
can be flawed for reasons that do not affect its narrower
adjuncts. Thus, it could be theoretically consistent for the
FCC to have concluded that the public interest did not

require fairness to all views all of the tinme, but that fairness
to particular views in particular circunstances remai ned de-
sirable. The FCC s decision in Arkansas AFL-CI O 7

F.C.C.R 541, 541 (1992), aff'd, 11 F.3d 1430 (8th Cr. 1996) (in
banc)--ruling that the requirenment for bal anced coverage of
bal |l ot issues collapsed in 1987 because it was "entirely de-
rived fromthe fairness doctrine" and therefore governed by
Syracuse--is not, as petitioners suggest, dispositive; the
FCC never codified a separate rule regarding ballot issues

and had historically treated ball ot coverage requirenments as
merely a particular incident of the fairness doctrine. See,
e.g., Ctizens to Tax Big Ol, 78 F.C.C 2d 473, 474 (1980). 1In
short, while the challenged rules do not necessarily persist
after the fairness doctrine, they need not share its fate.

Petitioners' contrary theory relies on an untenably broad
under st andi ng of what the "fairness doctrine" enconpasses
and what is neant by its abrogation. In petitioners' view,
new rul es added to an existing doctrine becone inseparable
fromthe doctrine and nust share the doctrine's eventual fate.
Yet, when an agency operates under a general standard such
as the fairness doctrine, explaining related rules within the
framework of the standard is reasonable, even if the newrule
is not entirely dependant on the standard or materially
nodi fies the preexisting regulatory environnment. Although
the order promulgating the political editorial and persona
attack rules notes that the rules do not "alter or add to the
substance of the [fairness] doctrine," see Personal Attacks
and Political Editorials, 8 F.C. C.2d 721, 722 (1967), its
reliance on the doctrine does not apply in reverse: relying on
an obviously relevant doctrine does not nmean that the FCC
could not or would not have acted had the doctrine not been
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avai |l abl e. There may have been many reasons to adopt the

rul es, but justifying themwould have been redundant in |ight
of the fairness doctrine. Petitioners therefore take too nar-
row a view of rul emaki ng when they contend that repeal of a
rul e necessarily requires repeal of subsequent rules that
relied on the first rule. Rather, rules nmay have nore than
one foundation or justification, not all of which may be
apparent until a nore promnent rationale is chall enged, such
that repealing a rule that helped to justify a subsequent rule
casts doubt on the latter rule, but does not necessarily topple
it. Under such circunstances, the agency should have an
opportunity to defend its evolving regul atory schene rather
than face automatic judicial invalidation

Accordingly, given the express notation in Syracuse and
what has transpired since then, petitioners fail to show that
abrogation of the fairness doctrine alone resolves the issues
presented in the instant case. The FCC s prior opinions,

i ncluding Syracuse, are relevant to the extent that the FCC
cannot inexplicably act inconsistently with them see, e.g.
Sangre de Cristo Comunications, Inc. v. FCC 139 F.3d 953,
958 (D.C. Cir. 1998), but they must be applied by anal ogy and
expl anation rather than bluntly as dispositive precedent.

The question remai ns whether the rules can survive peti-
tioners' challenge in light of the NPRM the Fairness Report,
the Syracuse order, and petitioners' contention that changes
in the industry since 1967, including an expansion of comu-
ni cations outlets, underm ne support for the rules. See 5
US C s 706. W first address two threshold issues, pertain-
ing to the standard of review and the burden of persuasion
and then exam ne the explanation in the Joint Statenent to
determ ne whether retention of the rules is arbitrary and
capricious under 5 U.S.C. s 706(2)(A).

A
First, petitioners contend that, unlike opinions acconpany-

i ng nost agency orders declining to adopt a proposed rule,
the reasoning in the Joint Statenent does not warrant defer-

Page 11 of 28
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ence, as the FCC requests, because it does not reflect the
FCC s majority view Rather than review the Joint State-
ment under the famliar standards of the APA, see 5 U S.C

s 706, petitioners would have us subject the order to sone
unspeci fied degree of nore intense scrutiny. The court's
1998 order on mandanus rejected the prem se of petitioners
contention, holding that a deadl ocked vote on a proposal to
repeal a rule constitutes reviewable, final agency action in
support of the status quo. See Radio-Tel evision News Di -
rectors Ass'n, 1998 W 388796.6 It follows that the court
must accord the Joint Statement the same respect nornmally
accorded agency decisions in rul enaki ng proceedi ngs. Peti -
tioners' repeated refrain that the reviewabl e Joint Statenent
i s neverthel ess not worthy of "deference" m sses the point of
APA revi ew

Under petitioners' theory, neither of the two joint state-
ments would be entitled to any deference. The court woul d
therefore lack a framework to guide its review, it would be
left to pick the position it favored nost, in effect beconing a
phant om conmi ssi oner with power to break ties. Such sub-
jectivity would be inconsistent with the APA's linmtation of
the court's role, succinctly put, to searching for faults within
an agency's reasoning rather than picking a contrary outcone
that it prefers over an otherw se perm ssible agency decision
See 5 US.C s 706. Petitioners' novel theory of deference
woul d al so seemingly flout the Chenery doctrine, which limts
the court's review of an order to the rational es advanced by
an agency and would bar the free-formreview that petition-
ers apparently seek. See SEC v. Chenery Corp., 318 U. S. 80,

88 (1943). Furthernore, petitioners' view overlooks the fact
that settled agency rules are entitled to a presunption of
validity such that failure to repeal them has some i nherent
justification; otherw se, regulatory schemes woul d be danger -
ously unstable. See, e.g., Mdtor Vehicle Mr. Ass'n v. State
Farm Mutual Auto. Ins. Co., 463 U S. 29, 41-42 (1983). |If

the force of the two dissenting comr ssioners' views was
insufficient to sway their coll eagues, there is no reason why

6 This holding i

g aw of the case. See LaShawn v. Barry, 87
F.3d 1389, 1393 (D.C

s |
Cr. 1996) (in banc).
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the nmere fact of the dissent should erase the presunption of
validity that the agency's order would normally receive.7

Second, we reject the FCC s contention that petitioners
bear the burden of explaining why the rules are not in the
public interest. The FCC s attenpt to minimze its burden
m ght be appropriate if petitioners were appealing fromdeni-
al of a petition for a rulenmaking to repeal an existing rule.
See, e.g., Anerican Horse Protection Ass'n v. Lyng, 812 F.2d
1, 4-5 (D.C. 1987). But having initiated a rul emaki ng prem
i sed on the conclusion that the rules may not be in the public
interest and then rejected its own proposal to abrogate the
rul es, the FCC bears a burden of explanation. Cf. Celler v.
FCC, 610 F.2d 973, 979-80 (D.C. Gr. 1979).

B

The FCC appears to acknow edge its duty to explain the
reasons for its action, noting in the Joint Statenent that:

7 Petitioners RTNDA and NAB cite G|, Chemical & Atomc
Workers Int'l Union v. NLRB, 46 F.3d 82, 92 (D.C. Cr. 1995), for
the proposition that a theory endorsed by only 2 of 4 conmi ssioners
does not warrant deference. However, in that case a fractured
board devel oped distinct rationales for its decision interpreting and
appl yi ng the Labor Managenent Rel ations Act, and the court
therefore could not discern the policy that it was being asked to
review. See id. at 85. Here, the policy under reviewis clearly
di scernabl e and operates of its own force until repeal ed. Mreover,
the renedy in G|, Chenmical & Atomic Wrkers was a renmand to
establish a consensus, not de novo review. |d. at 92. A remand in
the instant case to force consensus woul d be pointless given the
docket's lengthy history and the comn ssioners' dianetrically op-
posed positions.

RTNDA and NAB al so note that because the FCC concedes t hat
the order is not binding precedent in future FCC cases, it |ikew se
shoul d not be entitled to deference by the court. This argunent
again msses the point of APA deference. |In any event, there is no
i nconsi stency fromthe perspective of the court between permtting
the FCC to supplant rules achi eved by deadl ock with majority rules
and respecting the FCC s work-product, whether the result of
deadl ock or majority vote.

In the end, our task in this proceeding, just as it was in
our review of the fairness doctrine, is to "make predictive
and normative judgnments" about the benefits and the

burdens resulting fromthe two rules, and ultimately to

det erm ne whet her the benefits outweigh the burdens.

In our judgnent this calculus |leads us to a different

result than the one reached by the prior Conm ssion

with respect to the fairness doctrine given the different
consi derations raised by the political editorial and per-
sonal attack rules.

Joint Statenent at 24 (footnotes omtted). Yet, to the extent
t he FCC enpl oyed sone sort of "calculus,” its analysis in the
Joint Statenent is opaque, relying on broad policy statenents
to justify nmuch narrower rules despite having recently reject-
ed simlar policies in a related context. Wth only m nor
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nodi fi cations, the rationales discussed in the Joint Statenent
coul d have been used, verbatim to defend the fairness doc-
trine. In short, the FCC s analysis in the Joint Statenent
bears little relation to the FCC s present and past actions.

For the sake of argunent, we will assume that the Joint
Statement correctly negates the charge that the rules chil
protected expression, inpose undue adm nistrative burdens
on broadcasters, and have been rendered obsol ete by the
proliferation of new nedi a technol ogi es and outlets. Even so,
the rules to some degree interfere with the editorial judgnent
of professional journalists and entangle the governnent in
day-to-day operations of the nedia. The Suprene Court and
the FCC have noted that both effects are cause for concern
t hough not fatal in noderation. See Arkansas Educ. Tel evi-
sion Commn v. Forbes, 118 S. C. 1633, 1639-40 (1998); FCC
v. League of Wbnen Voters, 468 U. S. 364, 378 (1984); CBS v.
Denocratic Nat'l Comm, 412 U S. 94, 110 (1973); see also
Syracuse Peace Council, 2 F.C.C R at 5051-52; NPRM 48
Fed. Reg. at 28298; Fairness Report, 102 F.C C R at 190-
92.8 Because the FCCis bound to regulate in the public

8 CQutside the broadcast context, a regulation requiring a nedia
outlet to provide a right of reply to victins of personal or politica
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interest, see 47 U S.C. ss 307(a), 309(a) (1994), it must explain
why the public would benefit fromrules that raise these

policy and constitutional doubts; vyet the Joint Statenent fails
to present an adequate basis upon which to affirmretention

of the rules and di spel concerns previously raised by the FCC
itself. Although the Joint Statenent recites that the rules
"serve as inportant conponents of a broadcaster's public

interest obligations,"” Joint Statenent at 2, it does not persua-
sively explain, in light of FCC precedent, why this is so or

why less intrusive alternatives would be | ess desirable.

The first theory offered in the Joint Statement is that the
"rules serve the public interest by helping to ensure that the
sanme audi ence that heard the broadcast of an endorsenent or
personal attack be accessible to the individual concerned.™
Id. The theory relies on an unstated prem se that the public
has a clear interest in hearing both sides of each issue on
whi ch a broadcaster elects to focus. The prenise is no doubt
sound. But, in abrogating the fairness doctrine, the FCC
rejected the notion that this interest automatically justifies
governnment intervention in the editorial processes of broad-
casters. See Syracuse Peace Council, 2 F.C.C.R at 5050-52.
The rules therefore make sense only if there is a speci al
interest, greater than the general interest addressed by the
now- di scarded fairness doctrine, in hearing responses to polit-
ical editorials or personal attacks. The Joint Statenent
of fers no such expl anation. Although repeal of the fairness
doctrine could in theory have |l eft the chall enged rules intact,
the Joint Statenment never presents a plausible expl anation
why political editorials and personal attacks are sufficiently
meani ngful to warrant regul ati on when ot her kinds of topics,
editorials, and attacks do not. The FCC generally need not
explain why it has declined to regulate sonmething in order to
justify a particular rule, but having expressly decided to
repeal broad rules, it nust explain why retaining sinmlar
(al beit narrower) rules is appropriate.

Second, the Joint Statement justifies retention of the rules
for "precisely the same reasons" as the Suprene Court noted

attacks would face nore severe First Anendnent constraints. See
Mam Herald Publ'g Co. v. Tornillo, 418 U S. 241, 256-58 (1974).
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in Red Lion. Joint Statenent at 4. According to the Joint
Statenent, these reasons were that, absent the rules, "station
owners and a few networks woul d have unfettered power to

make tine available only to the highest bidders, to conmuni-
cate only their own views on public issues, people and candi -
dates, and to permit on the air only those with whomthey
agreed."” 1d. (quoting Red Lion, 395 U S. at 392).

The quoted | anguage from Red Lion appears in the Court's
consi derati on of whether the political editorial and persona
attack rules were "inconsistent with the First Amendnent
goal of producing an informed public capable of conducting its
own affairs.” 395 U S. at 392. The Court concluded t hat
there was no inconsistency. It did not purport, however, to
hold that the rules would always be in the public interest.
The nmere fact that a rule is not unconstitutional does not
therefore nmean that its perpetuation is not arbitrary and
capricious. Accordingly, the Joint Statement is flawed to the
extent that it relies on a thirty-year-old conclusion that the
chal | enged rul es survive First Amendnent scrutiny to justify
t he decision not to repeal themin the face of nodern chal -

I enges to the rules' consistency with the FCC s regul atory
mandat e.

Mor eover, the Joint Statenent's quotation from Red Lion
rings hollowin view of the FCC s repeal of the fairness
doctrine. Licensees now have greater opportunities to "nmake
time available only to the highest bidders, ... conmmunicate
only their own views on public issues, people and candi dat es,
and ... permt on the air only those with whomthey
agree[ ]1." 1d. The caveat is that they nmust be careful not to
editorialize about candidates and not to all ow personal at-
tacks. Such artful evasion of a duty to provide bal anced
programm ng woul d have been far |ess possible when the
fairness doctrine supplenented the rules chall enged here, but
is easier to acconplish today. It is therefore difficult to
concei ve how retention of the rules can be for "precisely" the
reasons noted in Red Lion when those reasons were offered
for a different purpose and in the context of a now defunct
regul atory regine.

Page 16 of 28
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Third, the Joint Statenent notes that the "scarcity of
br oadcast frequencies provides a rationale for inposing public
i nterest obligations on broadcasters.” Joint Statenent at 9.
Even accepting the factual premse of this statement, it
provi des no support for the specific rules under review The
nmere fact that the FCC has the power to regul ate broadcast -
ers nore intensely than other nedia does not al so nmean that
it may inpose any obligation it sees fit. Each regulation
must be in the "public interest,” 47 U.S. C. ss 307(a), 309(a),
and none can be "arbitrary" or "capricious.” 5 U S.C
s 706(2)(A). The scarcity rationale does not address either
[imt on the FCC s discretion.9

Fourth, the Joint Statenent attenpts to justify the chal -
I enged rules by reference to its authority under the equa
time doctrine, which provides that "[i]f any |licensee shal
permt any person who is a legally qualified candidate for any
public office to use a broadcasting station, he [or she] shal
af ford equal opportunities to all other such candidates for
that office in the use of such broadcasting station." 47 U S.C
s 315(a) (1994); see also 47 U.S.C. s 312(a)(7) (1994). Ac-
cording to the Joint Statement, the challenged rules "conple-
ment" the "policies" underlying s 315(a).10 Joint Statenent

9 For the same reasons, the FCC cannot rely solely on the fact
that broadcasters are "trustees of the nation's airwaves," Joint
Statement at 14, even though a trustee has | ess cause to conplain
about onerous burdens placed upon it than would an operator of a
purely private enterprise. A though the "trustee” theory--which
derives fromthe governnment's granting of private property rights
in public resources--is distinct fromtheories prem sed on the
scarcity of broadcast spectrum and may independently justify
regul ati on and reduced First Amendnent scrutiny, cf. Tinme Warner
Entertai nment Co., 105 F.3d at 724 (Wllianms J., joined by Ed-
wards, C. J., and Silberman, G nsburg, and Sentelle, JJ., dissenting
fromdenial of rehearing in banc); CBS Inc. v. FCC 453 U S 367,
394-97 (1981), sinply reciting that fact cannot justify a particular
burden that the FCC i nposes.

10 The FCC has devel oped a related rule that governs cases in
whi ch a candi date's supporters, rather than the candi date herself,
appear on a station. See N cholas Zapple, 23 F.C. C.2d 707 (1970).
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at 11. Yet the equal tinme doctrine does not conpel either the
political editorial or personal attack rules. Both rules apply
when the licensee itself distributes proscribed content, while
the statute contenplates situations where the |icensee allows

a candi date use of the station's facilities. Mreover, the
personal attack rule applies to all attacks, not just attacks on
candi dates. Thus, the challenged rules are substantially
broader than the equal tinme doctrine. This breadth does not
invalidate the rules, but it |essens the persuasive force of the
Joint Statenent's reliance on the statute to justify its deci-
sion.11 This is particularly so because the Joint Statenent
ignores the fact that the fairness doctrine also conpl enented

s 315(a), illustrating the point that mere consistency with a
statute does not justify a regulation; a statutory policy can be
i npl enented i n numerous ways, but the agency is limted to
solutions that are not arbitrary and capricious. 12

Fifth, the Joint Statement explains that the political edito-
rial rule:

is intended to provide citizens with the information nec-
essary to enable themto exercise their vote in a nore
responsi ble and i nformed manner. In such respects, we

11 Contrary to the FCC s viewin its brief, Red Lion cannot
pl ausibly be read to hold that the statute shields these rules from
repeal. In Red Lion, the Suprene Court noted that:

VWhen a broadcaster grants time to a political candidate, Con-
gress itself requires that equal tine be offered to his oppo-
nents. It would exceed our conpetence to hold that the

Conmmi ssion is unauthorized by the statute to enploy a simlar
devi ce where personal attacks or political editorials are broad-
cast by a radio or television station.

395 U. S. at 385. This analysis states only that if the politica
editorial and personal attack rules are otherw se sound exercises of
agency discretion, the statute poses no obstacle to their adoption

12 Having rejected the significance of the equal tine doctrine,
we need not consider petitioners' various contentions that the
FCC s reliance on the doctrine cones too late and with insufficient
noti ce.

believe that this particular rule goes to the very heart of
our denocratic el ectoral process.

Joint Statenent at 10. Few would disagree with the idea

that vibrant debate is good for denocracy, but that al one
cannot explain why editorials about candidates justify federa
i ntervention when other types of editorials or non-editorial
progranmm ng does not. The Joint Statenent's rationale

woul d justify nunerous salutary regul ations--including the
fairness doctrine--but it offers no explanation for the FCC s
choice to inpose the ones at issue here. Moreover, the Joint
Statement's reasoning fails to address the concern raised in
the NPRM that nothing inherent in the nature of an editorial
necessitates countervailing speech to ensure bal anced debate.
See 48 Fed. Reg. at 28,300. Many programi ng deci sions

add to and detract fromthe bal ance within the marketpl ace of
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i deas wi thout regul atory consequence, but the Joint State-
ment never explains why editorials warrant special treatnent.

There may be good reasons to focus on political editorials.
I f broadcasters want to use public resources overtly to push a
private agenda by advocating a result in an election, a right of
reply mght be a mnimally intrusive nmeans of countering a
i censee's governnent-granted nonopoly on access to the
resource. The sanme coul d be said, however, to defend rights
of reply on many issues of public concern.13 Yet the FCC has
enphatically rejected such a broad regul atory reginme. It
therefore falls on the FCC to explain why editorials about
candi dates are particularly appropriate subjects for regul a-
tion.

Finally, the Joint Statement justifies the personal attack
rule by noting that the airwaves should not be a "platformfor
attacks on personal character,"” Joint Statenent at 17, that
the rule is targeted to provide a limted right of reply to the

13 For example, the FCC would permt a network to editorialize
about tax policy, but would constrain a network's discretion to
endorse a particul ar candi date based on her views about tax policy.
Li kewi se, a network has nore freedomto endorse a ballot initiative
than to endorse a candi date chanpi oning such an initiative. The
FCC has not articulated a basis for the distinction.
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sanme audi ence that heard the attack, see id. at 18, and that
the FCC only enforces the rule when a |licensee acts in "bad
faith," id.14 This defense of the rule nay be appealing--
personal attacks can be distasteful and detract from reasoned
di scourse--but it fails to make a sustainable case for the rule.
Most troubling is the fact that the Joint Statenment ignores
the concerns that the FCC raised in the NPRM about the

rule's utility. The NPRM notes that newspapers are not

bound by a simlar right of reply and yet no serious conse-
guences seemto have ensued, that at |east sonme victins

(those who are public figures) of personal attacks have suffi -
cient access to broadcast nedia that a right-of-reply require-
ment is unnecessary, that the rule does not apply to news-
casts and yet its inapplicability does not seemto have led to
the problens that the rule is designed to address, that the
rationale for applying the rule to non-news progranmm ng was
even | ess sound than applying it to newscasts, and that the
FCC | acked any "evi dence that personal attacks are inherent-
|y nore persuasive than other [types of] arguments.”

NPRM 48 Fed. Reg. at 28,298-99. There may be valid

responses to each of these concerns, but the Joint Statenent's
conclusory assertion that the rule is a necessary prerequisite
for bal anced debate on public issues is insufficient to allay the
doubts that the FCC itself previously raised. |ndeed, having
in the past conceded that it |acked "evidence" that the rule
was necessary, the FCC at a mini num should point to

evi dence to support the rule or explain why none is needed. 15

14 The FCC does not rely on the claim questioned inits
NPRM that the personal attack rule in and of itself fosters
di scussion of controversial issues. See NPRM 48 Fed. Reg. at
28,298. The focus now seens to be on addressing the nmerits of the
attack--which the FCC sees as a prerequisite to neani ngful debate
on substantive topics--rather than on using the reply as a forumfor
di scussion of public policy. See Joint Statenent at 18-19.

15 1In defending the personal attack rule, the Joint Statenent
notes that "once an individual's credibility is attacked, little cre-
dence will be given to his or her views on public issues.” Joint
Statement at 18. Absent record support, this conclusory statenent
is conpelling only if one presunes that audiences are less likely to



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1305  Document #453857 Filed: 08/03/1999

As with the political editorial rule, there may be sound
reasons to regul ate personal attacks. The problem here,
however, is that whether viewed individually or as a whol e,
the explanations in the Joint Statenment do not articul ate
t hem

C

The foregoing deficiencies in the FCC s analysis render its
present explanation of its decision to retain the rules insuffi-
cient to permit judicial review

First, the Joint Statenment does not consider "the rel evant
factors" and therefore does not satisfy the FCC s obligation
to explain the reason for its decision. Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U S. 402, 416 (1971); see also
FEC v. Rose, 806 F.2d 1081, 1088 (D.C. Gr. 1986). After
1987, the instant rul emaki ng proceedi ng shoul d have i nvol ved
di stinguishing political editorials and personal attacks, which
are regul ated, fromsubjects formerly covered by the fairness
doctrine but that have been deregul ated, such as non-editorial
political comentary, editorials on political issues aside from
candi dat e endor senents, and non-personal attacks. The FCC
is nmostly silent on this salient question, choosing in the Joint
Statement to rebut specific attacks against the rules rather
than articulating a rationale to justify the rules in the first
instance. |In other cases in which an agency suggests repeal -
ing a rule and then elects not to do so, the agency m ght be
able torely on the rationale it articulated when it first
adopted the rule, and devote subsequent orders to defendi ng
the rule fromattack. Here, however, the original rationale
for the chall enged rul es--the fairness doctrine--has been
abrogated, and the NPRMinitiating the present proceeding
acknow edged that the justification for the rules required an
"especi ally searching" reexam nation. 48 Fed. Reg. at 28, 298.
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think critically about personal attacks than other forms of comren-
tary and that they focus extensively on the personal peccadill os of

public figures. Neither proposition is obvious. Standing al one,

wi t hout any el aboration, quantification, or tailoring to the specific

rule at issue, it cannot justify a regulation requiring a right of

reply.
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Under these circunstances, an order declining to repeal a
rule nust justify the rule despite the fact that the rule was
justified when initially pronul gated.

Second, the FCC s explanation for retention of the rules is
i nconsistent with prior FCC actions that set a very high
standard for the deliberations presently under review. The
NPRM st at ed:

it is evident that our reexam nation of the public interest
justification for the personal attack and political editorial
rul es must be especially searching. Even as a genera

matter the [ Communications] Act requires the Comm s-

sion to refrain frominterfering with Iicensees' editoria

j udgenents unl ess such action clearly is required in

order to further the Congressional objectives of bal anced
coverage of public issues.... But where, as here, the

rul es go beyond general fairness doctrine obligations to

i npose specific rights [on] broadcast facilities, the statute
requires us to proceed with particul ar caution

48 Fed. Reg. at 28,298. Likewise, the FCC stated that "we

are led to question the public interest justification for the
[political editorial] rule,” id. at 28,299, and inposed upon itself
"a particularly heavy burden ... to justify its application.™
Id. at 28,300. Having franed the present rul emaki ng pro-
ceeding in terns of providing a persuasive rationale for a rule
t hat seened unnecessary, and having retained that frane-

wor k, the FCC could not sinply assume in the Joint State-

ment a need for the rule and focus on rebutting specific
attacks levied against it.16 Cf. Celler, 610 F.2d at 979-80.
Such review is hardly "especially searching."

16 The NPRM does not bind the FCC, which is free to adopt a
contrary position after consideration of public coments. See
Commodity Futures Trading Conmin v. Schor, 478 U.S. 833, 845
(1986). However, the NPRM franmes the rul emaki ng proceedi ng,
such that failure to consider the concerns that ani mated the rule-
maki ng casts doubt on the reasonabl eness of the agency's deci sion-
maki ng process. Cf. Natural Resources Defense Council, Inc. v.
SEC, 606 F.2d 1031, 1049 n.23 (D.C. Cr. 1979).
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The Joint Statenment al so does not reflect the significance
of the FCC s order in Syracuse, as well as the Fairness
Report on which that order was based. Although abrogation
of the fairness doctrine does not require repeal of the politica
editorial and personal attack rules, it does establish an agency
precedent for declining to use the FCC s power to redress a
market failure in provision of bal anced coverage of inportant
i ssues. The exercise of such power nmay be appropriate in the
i nstant case, but the agency nmust offer clear, cogent expl ana-
tions for treating the two cases differently. It is not enough
to note that one case is narrower than the other; there nust
be a reason why the nore focused nature of the present rules
shields themfromthe nyriad defects that the FCC recog-
nized in Syracuse. See Greater Boston Tel evision Corp. v.
FCC, 444 F.2d 841, 852 (D.C. Cr. 1970). A well-reasoned,
careful |y docunented order affirm ng the challenged rul es
could in theory have survived notw thstanding the FCC s
vacill ation, delay, and deadl ock. But these factors counse
against affirmng the rules on the highly general foundation
provided in the Joint Statement in light of the FCC s prior
actions questioning that foundation. Cf. Meredith Corp. v.
FCC, 809 F.2d 863, 873 (D.C. Cir. 1987) ("An agency is not
required to reconsider the nmerits of a rule each tinme it seeks
to apply it.... Here, however, the Conmmission itself has
already largely undermned the legitimcy of its own rule").

Finally, the Joint Statement recognizes that the current
rul es are broader than their rational es suggest, attenpting to
justify the rules with explanations that do not correspond
with the rules' breadth, and failing to address whether nar-
rower rules would serve the FCC s purposes. For exanpl e,
the Joint Statement notes that scarcity in | ocal markets
justifies a targeted right of reply to | ocal audi ences w thout
explaining why this rationale justifies a right of reply for
nati onal figures.17 See Joint Statenent at 23. Likew se, the

17 For exanple, the fact that a national news network rarely
covers local state assenbly races may explain why a right of reply
is necessary on a local network affiliate for a state assenbly
candi date maligned by that affiliate, but it does not follow that the
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Joint Statenent franes its discussion of the personal attack
rule in terms of the need for individual public officials to
sal vage their credibility, see id. at 17-18, yet the rule applies
to personal attacks against all persons and groups, not just
governnment officials. Normally, the FCC need not refute al
alternative solutions to the problens it addresses in rul emak-
ings so long as its own solution is "not irrational,"” Loyol a
Univ. v. FCC, 670 F.2d 1222, 1227 (D.C. Gr. 1982), but having
hi ghli ghted the apparently excessive breadth of its rules, and
i ndicated a receptiveness to narrowing the rules, the FCC

was obliged to explain in the Joint Statement why the rules
were neverthel ess desirable w thout nodification.18

Consequently, as a matter of administrative |law, the court
cannot affirmthe FCC s order. Neither, however, is the
court in a position to hold on this record that the chall enged
rules are inconsistent with the public interest or the First
Amendnent. The FCC s failure to address rel evant factors,
di stingui sh applicable precedents, and explain the scope of its
rul es despite acknow edgi ng that the rules mght be too broad
renders meani ngful judicial review inpossible because the
court |lacks a coherent rational e against which to weigh
petitioners' factual, policy, and constitutional clainms. Peti-
tioners' clainms each require the court to balance the rationale
for the rules against their consequences.19 In theory, bal anc-

| ocal affiliate nmust al so be the venue for a right of reply involving a
presidential candi date.

18 The Joint Statement expressly states that nodification of the
rules would be appropriate to align nore closely regul atory burdens
with regul atory purposes. See Joint Statenent at 1, 15-16, 20.

The record does not indicate that the FCC has taken any steps
toward that end.

19 The First Anendnment "requires a critical exam nation of the
interests of the public and broadcasters in light of the particul ar
ci rcunst ances of each case.” League of Winen Voters, 468 U. S. at
381. Although Red Lion affirmed the rules challenged here, the
Court recognized that changed circunstances mght be salient in
future cases. See Red Lion, 395 U S at 393. Also, the Court since
Red Lion has increasingly focused on the editorial discretion of
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ing could be avoided if the rules so obviously entailed no il
effects that they would survive even if only marginally useful
That, however, is not the case, as illustrated in the NPRM
and the Fairness Report. Even were the court to assune

that some of petitioners' arguments are overstated, 20 the
chal l enged rules by their nature interfere with at | east sone
journalistic judgnment, chill at |east some speech, and inpose
at | east sone burdens on activities at the heart of the First
Amendnent. Because the court nust weigh the rules' bene-

fits against their burdens, the inadequacy of the expl anation
in the Joint Statenent is apparent. Woden application of
princi pl es underlying rhetoric about the FCC s vast power, its
broad di scretion, and the inportance of vibrant debate in
denocracy to a specific set of rules would force the court to
adopt an inpressionistic approach that woul d di sserve the
parties and nuddl e the First Amendment analysis. The FCC

must therefore explain its rationale for these rules in nore
detail, thereby permitting the court to test that rationale
agai nst petitioners' factual assertions and, if necessary, the
demands of the First Anmendnent.

V.

As explained in Part Il, there is nothing inherently incon-
si stent about preserving the two challenged rul es despite
abrogation of the fairness doctrine. Although the argunents
that the FCC found persuasive in Syracuse and the Fairness
Report apply on their face to the two chall enged rul es,
petitioners have not explai ned why the FCC woul d be i ncapa-

broadcasters, see, e.g., Arkansas Educational Tel evision Comin,
118 S. . at 1639, indicating that while the Red Lion framework
may still be good law, its application to the instant rules may

requi re updating. See also Fairness Report, 102 F.C. C. 2d at 156
(critiquing the scarcity rationale).

20 W note that while the Joint Statenent expressly rejects a
1982 survey cited by petitioners that relied on old and possibly
flawed data to show a chilling effect on editorializing, the FCC
of fered no updated or nore credible information to the contrary.
Joint Statement at 14.
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ble, within the bounds of its discretion and expertise, of
di stingui shing the present context fromwhat it confronted in
Syracuse. Although we hold that the FCC adopted far too
sanguine a view of its burden of persuasion, and relied in part
on overly broad argunents that appear to ignore its prior
anal ysis of the challenged rules and of the fairness doctrine,
t he i nadequacy of the FCC s order precludes meaningfu
judicial review of petitioners' clains that the rules on the
nerits cannot survive, we therefore do not reach such cl ai ns.
There is a fine |line between agency reasoning that is "
crippled as to be unlawful™ and action that is potentially
awful but insufficiently or inappropriately explained. Check-
osky v. SEC, 23 F.3d 452, 464 (D.C. Cir. 1994) (opinion of
Silberman, J.). In the fornmer circunstance, the court's prac-
tice is to vacate the agency's order, while in the later the
court frequently remands for further explanation (including
di scussion of relevant factors and precedents) while withhol d-
i ng judgnment on the | awful ness of the agency's proposed
action. See id. at 463-64; International Union, United M ne
Workers of Anmerica v. Federal Mne Safety & Health Ad-
mn., 920 F.2d 960, 966-67 (D.C. Cr. 1990).21 Remand is
general |y appropriate when "there is at |east a serious possi-
bility that the [agency] will be able to substantiate its deci-
sion"™ given an opportunity to do so, and when vacating woul d
be "disruptive.” Allied-Signal, Inc. v. United States Nucl ear
Regul atory Commin, 988 F.2d 146, 151 (D.C. Cir. 1993).

SO

Here, two commni ssioners and sone commentators, includ-
ing intervenors and amci,22 maintain that the rules continue

21 Unlike in the cited cases, petitioners here request that the
court do nore than set aside the order under review (which would
| eave the status quo intact), contending that the court should "direct
the Conmi ssion"” to "elimnate" or "repeal” the personal attack and
political editorial rules. Because the court remands, we need not
address the full scope of our renmedial authority in cases where an
agency order in a rulenmaking initiated to consider repealing or
nmodi fying an existing rule fails to justify the rule.

22 See briefs filed by the Media Access Project on behal f of
intervenors--the O fice of Communication, Inc., of the United
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to serve an inportant purpose, and the FCC may uphol d

them again once it confornms its analysis to the principles

di scussed in Part 111. \Whether the new y-defended rul es
woul d survive judicial reviewis an open question, but is
sufficiently possible to justify remand rather than a nore
severe renedy. The delay and deadl ock in this case may
mlitate in favor of final resolution now, see Checkosky v.
SEC, 139 F.3d 221, 226 (D.C. Gr. 1998), but because the rules
have been in force for nore than thirty years, the nore
prudent course is to | eave the present regulatory regine in
effect and order the FCC to provide a nore detail ed de-
fense--and possibly nodifications as well--sufficient to per-
mt meani ngful judicial review The FCC retains discretion
to commence a new rul emaki ng, or to reopen the record, to
ensure that it fully accounts for relevant factual and | ega
devel opnents since 1983, cf. United M ne Wrkers v. Dole,

870 F.2d 662, 674 (D.C. Cir. 1989), but is not conmpelled to do
s0.23 In any event, the FCC on remand nust address at | east
the concerns it raised inits NPRM the Fairness Report, and
the Syracuse order, and nust supplenent its analysis with
record evidence showing a fit between its policy preferences
and the actual communications nmarket in which the rules
oper at e.

Accordingly, we grant the petitions for review and remand
the case to afford the FCC an opportunity to provide an

Church of Christ, the Center for Media Education, the Washi ngton

Area Citizens' Coalition Interested in Viewers' Constitutiona

Ri ghts, Peggy Charren, and Henry Celler--and by am cus curi ae

Saf e Energy Communi cation Council. The briefs enphasize the

rule's early origins, the viability of a scarcity rationale, and the
i nportance of the rules to assure bal anced coverage of |ocal election
i ssues.

23 A new rul emaki ng, acconplished expeditiously, would perm:t
the FCC to work froma relatively clean procedural slate, consider
nodern factual and | egal devel opnents, and obtain comments on
specific proposals to nodify the rules. In practice, this mght be
the preferred way to create a record capable of rebutting petition-
ers' attacks, but we |leave to the FCC the decision of howto proceed
on renmand
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adequate justification for retaining the personal attack and
political editorial rules, and for such proceedings as the FCC
may determine are appropriate to inplenment this nmandate.

Gven its prior delay in this proceeding, the FCC need act
expeditiously. See United M ne Wrkers, 920 F.2d at 967.
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