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Judy L. Wyodall argued the cause and was on the brief for
respondent Doretha Glliam Janet R Dunlop, Counsel, U. S
Department of Labor, entered an appearance.

Before: Wald, Silberman and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Circuit Judge: |In 1970, Leonard Glliaminjured his
back when he slipped and fell while delivering a candygram
for his enployer, Western Uni on Tel egraph Conpany, now
known as Petitioner New Valley Corporation. As a result, he
suffered a permanent and total disability, for which he re-
ceived workers' compensation until his death in 1995. New
Val l ey chal | enges the award of death benefits to his surviving
wi fe, arguing that she does not neet the statutory definition
of "wi dow' because, followi ng his desertion of her and their
ten children, she rebuffed his attenpts to return to the
marital hone. Finding this argument neritless, we deny the
petition for review

This case turns on the definition of "wi dow' in the federal
Longshore and Harbor Wrkers' Conpensation Act
("LHWCA"), 33 U.S.C. ss 901 et seq. (1982). Section 902(16)
of the LHWCA defines "wi dow or widower" as "only the
decedent's wife or husband living with or dependent for
support upon himor her at the time of his or her death; or
living apart for justifiable cause or by reason of his or her
desertion at such tine." 33 U S C s 902(16). The LHACA
was rmade applicable to the District of Colunbia by the 1928
District of Colunbia Workers' Conpensation Act, forner
D.C. Code ss 36-501 et seq. (repealed 1979). Though now
repeal ed, the 1928 D.C. Act and the federal LHWCA still
govern clainms arising frominjuries that occurred before July
26, 1982. See Evans Financial Corp. v. Director, Ofice of
Wor kers' Conpensation Progranms, 161 F.3d 30, 32 n.1 (D.C
Cir. 1998).

The Suprene Court first addressed the LHWCA' s defi ni -
tion of widow in Thonmpson v. Lawson, 347 U. S. 334 (1954),
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hol ding that legal marriage alone is insufficient to confer
eligibility for survivor benefits. Instead of "assessing the
marital conduct of the parties" under state donestic relations
law, courts nust exam ne the facts of the relationship to
determine if there "is a conjugal nexus between the cl ai nant
and the decedent subsisting at the time of the latter's death.™
Id. at 336. Thonpson affirmed the denial of benefits to the
cl ai mant because, although legally married to the decedent at
the tinme of his death, she had nmade a "consci ous choice to
term nate her prior conjugal relationship by enbarking on

anot her permanent relationship.” 1d. at 337. The claimant's
conduct, the Court said, "severed the bond which was the

basis of her right to claima death benefit as [decedent’s]
statutory dependent." 1d. Reasoning that "[t]he very prac-
tical considerations of this Conpensation Act should not be
subordinated to the enpty abstraction that once a wife has
been deserted, she always remains a deserted wife, no matter
what ,"” the Court concluded that a conjugal nexus between the
decedent and his surviving spouse is a necessary prerequisite
to an award of death benefits under the Act.

Shortly after Thonpson, this court, in Liberty Mitua
I nsurance Co. v. Donovan, 218 F.2d 860 (D.C. Cir. 1955),
expl ai ned the conjugal nexus test as follows:

[T]he rule is now settled that to be entitled to an award
as a wi dow a woman nust have continued to |live as the
deserted wife of an enpl oyee who has deserted her

there nust be a bond in reality between husband and

wife in their relation to one another. The essenti al
ingredient in her claimis her real status, speaking
factually, in respect to the deceased, not the existing
legal formalities of the relationship.

Id. at 862.

Wth this legal framework in mnd, we turn to the nmarri age
bet ween Leonard and Doretha Glliam The parties do not
di spute that at the tine of her husband's death, Ms. Glliam
was legally married to himbut neither living with himnor
financially dependent upon him Under the Act's definition of
wi dow, her eligibility for benefits therefore turns on whet her
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their estrangenent at the time of her husband' s death was
"for justifiable cause"” or "by reason of his ... desertion."” 33
U S C s 902(16).

Fol l owi ng an evidentiary hearing, the Adm nistrative Law
Judge nade the follow ng findings of fact, which the parties
do not dispute. Wed on Cctober 31, 1949, the Gllians
remained legally married until the husband's death sonme 46
years later. The couple had ten children. They lived in
Washi ngton, D.C.

The ALJ found that shortly after M. G Iliam becane
permanent |y disabled as a result of his 1970 work-rel ated
injury, he chose to | eave the marital home. Ms. GIlliam
remained in the marital home, where she has resided ever
since. M. GIlliamprovided no support for his wife and their
ten children despite her attenpts to collect child support
t hrough court proceedings. 1In 1977, M. GIliamwas award-
ed permanent total disability conpensation plus noving ex-
penses. He noved to California but returned to Washington
some four years |ater.

Attenpting to return to the marital home, M. GIlliam
contacted his wife for the first tine in nearly a decade,
repeatedly saying "he wanted his home back." Never indicat-
ing that he wanted to continue the marriage, M. Glliam
i ntended to reclaimproperty, not to reconcile the relationship.
Because she considered hima controlling husband and feared
him"to sonme extent,” Ms. Glliamrefused to allow himto
return. She twice tried to divorce him She discontinued the
first divorce proceeding at his request and | acked the finan-
cial resources to conplete the second. |In the years |eading
up to her husband's death, Ms. GIliamsonetines cooked
meal s for him and the couple continued to see each ot her
socially on fam |y occasions. She never entered into another
rel ati onshi p.

Finding that at the time her husband died Ms. GIIiam was
living apart fromhim"for justifiable cause" (the statute's
requi renent) and that she had not severed the "conjugal
nexus" (Thomspon's requirenent), the ALJ awarded her
death benefits of roughly $300 a nonth. New Valley appeal -
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ed to the Departnment of Labor's Benefits Review Board

which affirmed the ALJ's decision. In this petition for re-
view, the conpany challenges the ALJ's findings of a conjuga
nexus and justifiable cause for separation as contrary to | aw

W "may reverse a [Benefits Review] Board ruling only for
errors of | aw or when the Board has exceeded the scope of its
authority in its review of the ALJ." Brown v. |I.T.T. Baking
Co., 921 F.2d 289, 292 (D.C. Cir. 1990). The ALJ's findings of
fact "shall be conclusive if supported by substantial evidence
in the record considered as a whole.” 33 U S.C. s 921(b)(3).
H ghly deferential to the factfinder, this substantial evidence
test requires only that the ALJ's findings be supported by
"nmore than a 'scintilla,' but |ess than a preponderance of the
evi dence.” Evans Financial, 161 F.3d at 34. In conducting
our review, we nust take account of the statute's presunption
in favor of claimants: "In any proceeding for the enforcenent
of a claimfor conpensation under this chapter it shall be
presuned, in the absence of substantial evidence to the
contrary, that the claimcones within the provisions of this
chapter....” 33 U S.C. s 920(a). Denonstrating the Act's
"beneficent purposes and humanitarian nature," this pre-
sunption requires that we "resolve doubtful questions ... in
favor of the claimants,” Burns v. Director, Ofice of Wrkers'
Conpensation Prograns, 41 F.3d 1555, 1562 (D.C. Cr. 1994)
(internal quotation marks omitted), and "construe the Act
liberally" to "avoid[ ] harsh and incongruous results.” Ste-
venson v. Linens of the Wek, 688 F.2d 93, 98 (D.C. Gir.

1982).

New Val | ey, seeking to avoid this "limted and highly
deferential" substantial evidence standard, Cadbury Beverag-
es Inc. v. NLRB, 160 F.3d 24, 29 (D.C. Cir. 1998) (interna
qguotation marks omtted), and conceding that it has no quar-
rel with the ALJ's fact-finding, attenpts to frane its petition
internms of legal issues. It begins by challenging the ALJ's
conjugal nexus finding, claimng that as in Thonpson the
conj ugal nexus between the G llians had been severed. The
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conpany points out that Ms. Glliamrepeatedly rebuffed her
husband's attenpts to return to the marital hone, twice

began di vorce proceedi ngs, "had no further conjugal relations
wi th her husband" despite his return to the Washi ngton area,
and "did not intend to resune the marital relationship." Al
of this, according to New Valley, |eads to the inescapable
conclusion that Ms. Glliam |like the claimnt in Thonpson
"made a consci ous decision to sever the conjugal nexus wth
her husband and she persisted in her intentions up to the
time of M. Glliams death."

The ALJ reached a different conclusion, finding that under
all of the circunstances of this case the couple's conjuga
nexus had not been termnated: "The Act does not require
Ms. Glliamto condone or forgive the years of desertion and
non- support she endured. Nor nmust she cohabit with her
husband when he decides to return years later.” Not only
does nothing in Thonpson require a different result--unlike
the claimant there, Ms. Glliamnever entered into another
rel ati onshi p--but the ALJ's conclusion is perfectly consistent
with Matthews v. Walter, 512 F.2d 941 (D.C. G r. 1975), which
uphel d a benefits award to a surviving w dow despite her
failure to resume living with the decedent once the cause of
their initial separation ceased. As we explained, "[t]his com
ports with human realities and avoi ds worki ng undue hard-
shi ps upon individuals by forcing either the forfeiture of
benefits or the abandonnent of a life style to which they had
become accustoned followi ng the justified separation.” 1d. at
944.

New Val | ey urges us to adopt a new | egal standard for
conjugal nexus. It argues that a deserted wife can preserve
her right to benefits only by taking her husband back when-
ever he decides to return. According to the company, Ms.
Glliamtermnated their conjugal nexus by refusing to all ow
her husband to return home even though he had left her with
ten children, had given them no support, w shed to return
only to reclaimhis property, and was "a controlling husband"
feared by his wife. W find nothing in the statute or cases to
requi re such a Dickensian result. |ndeed, the conpany's
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position conflicts with the Act's "beneficent"” and "humane"
pur poses.

Despite New Valley's repeated attenpts in its brief and at
oral argunent to frame its argument as a |legal issue, it
cannot escape the basic proposition that conjugal nexus is a
qguestion of fact and that in this case the ALJ's decision finds
anpl e support in the record. The ALJ found that Ms.
Glliamremained in the marital honme for nore than 35 years;
that she neither entered into another rel ationship nor
changed her married nane; and that she maintained a rel a-
tionship with her husband through their children, spent holi -
days with him and occasionally even cooked neals for him
The ALJ also found Ms. Glliams initiation of divorce pro-
ceedings insufficient to break the conjugal nexus because she
abandoned the first attenpt at her husband's behest and
never conpleted the second due to a |ack of financial re-
sources. W find nothing in either fact or law to question the
ALJ's ultimte conclusion that the conjugal nexus between
the couple still existed at the time of M. Glliams death

New Val | ey next alleges that the ALJ ignored the rel evant
time period fixed by the Act for ascertaining the existence of
"justifiable cause.” According to the conpany, the husband's
desertion of his family in the early seventies cannot possibly
constitute justifiable cause for Ms. Glliamto be living apart
fromhimat the time of his death al nost twenty-five years
later. |If desertion by itself automatically constitutes justifi-
abl e cause, the conmpany argues, the statute would not treat
desertion and justifiable cause separately, nor would courts
bot her to consider the conduct of the parties follow ng the
desertion to determne if a conjugal nexus remai ned at the
ti me of death.

No one disagrees with the proposition that the statute fixes
the decedent's death as the proper tine for inquiring into the
reasons for a couple's separation. See Matthews, 512 F.2d at
944. Nor does anyone di sagree that desertion does not
al ways anount to justifiable cause for a couple to be living
apart, perhaps years later, at the tinme of the decedent's
death. See Thonpson, 347 U.S. at 337. It does not follow,
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however, that desertion alone could never constitute justifi-
abl e cause. W know this because the Suprene Court has
described the LHAMCA' s definition of "wi dow' as including a
claimant living apart from her spouse "because of desertion
or other justifiable cause.” Ingalls Shipbuilding, Inc. v.
Director, Ofice of Wrkers' Conpensation Prograns, 519

U S. 248, 257 (1997) (enphasis added).

In this case, however, the ALJ did not rely solely on the
husband's desertion. Instead he found that the desertion
"coupl ed with Decedent's non-support for the ten children
and his controlling behavior, constitutes justifiable cause for
living apart."” (Enphasis added.) 1In other words, the hus-
band' s post-desertion behavior contributed to the ALJ's con-
clusion that there was justifiable cause for the couple's contin-
ued separation. Moreover, nothing in the ALJ's decision
suggests that his justifiable cause conclusion rested on cir-
cunst ances ot her than those existing at the tine of the
husband' s deat h.

New Val | ey chal |l enges the ALJ's justifiable cause finding
on a second ground. "Controlling behavior,” New Vall ey
cl ai ns, cannot be equated with al coholism adultery, severe
ment al probl ens, or physical abuse--the conditions support-
ing justifiable cause findings in several cases cited by the
conpany. Courts of Appeals and the Benefits Revi ew Board
however, have affirmed findings of justifiable cause on |ess
serious grounds, including grounds |ess severe than the hus-
band' s behavi or here. See, e.g., Henderson v. Avondal e M-
rine Ways, Inc., 204 F.2d 178 (5th CGr. 1953) (finding justifi-
abl e cause where nother-in-law objected to claimant and cut
up her clothes); Kennedy v. Container Stevedoring Co., 23
BRBS 33 (1989) (rejecting the notion that justifiable cause is
limted to tenporary separations or situations in which a
spouse is fearful of an infectious disease or bodily injury, and
finding justifiable cause where cl ai mant and decedent agreed
to separate because they could not |ive together am cably);
Denton v. Northrop Corp., 21 BRBS 37 (1988) (finding justifi-
abl e cause where couple lived apart because of job require-
ment s) .
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Not wi t hst andi ng t hese deci sions, New Valley insists that in
this circuit serious msconduct rising to the level of a "matri-
nmoni al offense"” is needed to sustain a finding of justifiable
cause. |In support, New Valley cites Matthews for the propo-
sition that Congress fashioned the justifiable cause provision
based on the | aw of divorce and separation and that the
phrase is therefore "substantially equivalent to a 'matrinoni al
offense." " New Valley seriously m sreads Matthews. The
"matrinmoni al of fense"” | anguage in Matthews cane from an
earlier case, Weks v. Behrend, 135 F.2d 258 (D.C. Cir. 1943).
Explicitly rejecting Weeks' "narrow construction of 'justifiable
cause,' " Mtthews instead | ooked to "a broader and nore
straightforward interpretation"” found in other cases. WMat-
thews, 512 F.2d at 944. Matthews expl ai ned:

We read Thonpson as underm ni ng the narrow construc-

tion of "justifiable cause" offered in Weks. The Court
stated in Thonpson that it would not assess "the marita
conduct of the parties. That is an inquiry which may be
rel evant to |legal issues arising under State donestic
relations law. Qur concern is with the proper interpreta-
tion of the Federal Longshorenen's Act."

Id. (citation omtted).

In a last-ditch effort to unearth a legal issue in this case,
New Val l ey urged for the first tine at oral argument that in
addition to "conjugal nexus" and "justifiable cause,” LHACA
death benefits turn on whether the surviving spouse had a
reasonabl e expectation of support fromthe decedent. Even
were we to consider argunents not raised in the briefs, we
would reject this one. Nothing in either the statute or case
| aw supports a "reasonabl e expectation” test. |ndeed, under
guestioning at oral argument, counsel conceded that there
could be situations in which a w dow, although |acking any
expectati on of support, m ght nonetheless be entitled to death
benefits.

In the end, the ALJ's justifiable cause and conjugal nexus
findings are factual determ nations reviewable only pursuant
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to the highly deferential substantial evidence standard. Even
where "the facts permt the drawi ng of diverse inferences,™

the finder of fact "alone is charged with the duty of initially
sel ecting the inference which seens nost reasonable and his
choice, if otherw se sustainable, may not be disturbed by a
reviewing court.” O Keeffe v. Smith, Hi nchman & Gylls

Associ ates, Inc., 380 U S. 359, 361-62 (1965) (quoting Cardillo
v. Liberty Mutual Ins. Co., 330 U.S. 469, 478 (1947)). New

Val | ey does not argue that the ALJ's findings were unsup-
ported by the record, only that we should reinterpret the

evi dence to support the opposite conclusion. But as we have
said many tinmes, "[a]n agency's conclusion may be supported

by substantial evidence even though a plausible alternative
interpretation of the evidence would support a contrary view"
Secretary of Labor, Mne Safety and Health Admin. v.

Federal M ne Safety and Health Review Cormin, 111 F.3d

913, 918 (D.C. Cir. 1997) (internal quotation marks omtted).

Fi ndi ng anpl e support for the ALJ's determ nation that Ms.
Glliamqualifies as a wi dow under the LHWCA, we deny the
petition.

So ordered.
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