<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1386 = Document #443447 Filed: 06/18/1999  Page 1 of 18

United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued May 10, 1999 Deci ded June 18, 1999
No. 98-1386

Mcro Pacific Devel opnent Inc.,
d/ b/ a Sai pan Grand Hotel,
Petiti oner

V.

Nat i onal Labor Rel ati ons Board,
Respondent

On Petition for Review and Cross-Application for
Enf orcenent of an Order of the
Nat i onal Labor Rel ati ons Board

Joseph L. Manson, |l argued the cause for the petitioner.
Ronal d B. Natalie and Douglas W Hall were on brief.

David A. Seid, Attorney, National Labor Rel ations Board,
argued the cause for the respondent. Linda Sher, Associate
CGeneral Counsel, Aileen A Arnmstrong, Deputy Associate
General Counsel at the tinme the brief was filed, and Peter
W nkl er, Attorney, National Labor Rel ations Board, were on
brief. John D. Burgoyne, Acting Deputy Associ ate Ceneral
Counsel , National Labor Rel ations Board, entered an appear-
ance.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1386  Document #443447 Filed: 06/18/1999 Page 2 of 18

Before: Sil berman, Henderson and Garland, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: Mcro Pacific
Devel opnent Conpany d/b/a Sai pan Grand Hotel (Saipan)
petitions the Court to set aside a final order of the Nationa
Labor Rel ations Board (NLRB or Board). Despite Saipan's
assertion that four of its enpl oyees were supervisors engaged
in pro-union, coercive el ectioneering, the Board concl uded
that the enpl oyees were not supervisors as defined in the
Nati onal Labor Rel ations Act (NLRA or Act) s 2(11), 29
U S C s 152(11). Saipan now attacks the Board's concl usion
as unsupported by substantial evidence. 1In the alternative,
Sai pan argues that the results of the union el ection cannot
stand because the Board erred in conbining Saipan's resident
and nonresi dent enployees into a single bargaining unit. For
the reasons set forth below, we grant Saipan's petition for
review in part and grant the NLRB s cross-application for
enforcenent as to the renaining issues.

| . Background
A The Representation Proceedi ng

Sai pan is a beachfront resort hotel operating on the island
of Saipan in the Comonweal th of the Northern Mariana
Islands (CNM).1 On August 2, 1995 the Conmonweal t h
Labor Federation and Hotel Enpl oyees and Restaurant Em
pl oyees, Local 5, AFL-CIO (Union) filed a representation
petition with the Board, seeking certification as the represen-
tative of Saipan's enployees. The parties entered into an
El ection Agreenent, stipulating that the Board had jurisdic-
tion and that the appropriate bargaining unit consisted of al
hot el enpl oyees.

After changi ng counsel, apparently due to original counsel's
"inexperience[ ] in NLRA matters,"” Pet'r Br. at 3, Saipan

1 The Board's jurisdiction extends to | abor cases arising in the
CNM . See Mcronesian Tel ecomm Corp. v. NLRB, 820 F.2d
1097, 1099-1101 (9th Cr. 1987).

sought to withdraw fromthe stipul ated el ecti on agreenent
and requested a representation hearing. In its notion, it
asserted inter alia that the Board | acked jurisdiction over its
nonr esi dent contract workers.2 The NLRB's Regional Di-
rector (RD) denied Saipan's notion, finding that no changed
circunstances justified withdrawal fromthe El ection Agree-
ment and that the Board had previously asserted jurisdiction
over nonresidents working in the CNM. See Mcro Pac

Dev., Inc., No. 37-RC-3720 (Sept. 20, 1995) (Order Den

Enpl oyer's Mot. to Wthdraw From Sti pul ated El ection
Agreenent & Req. for Representation Hr'g), Joint AppendiXx
(JA) 17-21. Sai pan sought Board review of the RD s deci -

si on.

On Cctober 5, pursuant to the El ection Agreenment, the
Board conducted a representation el ecti on anong Sai pan's
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enpl oyees. Froma total of 84 eligible enployees, 49 voted
for unionization and 24 voted against. Three ballots were
chal | enged, a nunber insufficient to affect the results.

Sai pan subsequently filed four objections. The first three
obj ections asserted that the Board | acked jurisdiction over
nonr esi dent workers and that, even if the Board had jurisdic-
tion, nonresident workers were ineligible to vote in the el ec-
tion and could not be included in a bargaining unit with
resi dent enployees. 1In the fourth objection, Saipan clained
t hat supervi sors engaged i n coercive pro-union conduct re-
quiring the election to be set aside.

On January 24, 1996 the Board denied Sai pan's request to
review the RD s denial of its notion to withdraw fromthe
El ecti on Agreenent, holding that the jurisdictional issues
were raised by Saipan in its election objections and that the
denial of its request for review was wthout prejudice to the
right to pursue its argunment in the representation litigation

2 At the time approximately 70 per cent of the hotel's non-
managenment work force consisted of Filipino nonresidents who
worked in the CNM pursuant to one-year contracts.
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On February 22 the RD overrul ed Sai pan's el ection objec-
tions. See Mcro Pac., No. 37-RC- 3720 (Feb. 22, 1996) (Rep
on (bjections), JA 45-51. After Saipan filed exceptions, the
Board ordered a hearing before an adm nistrative | aw judge
(ALJ) on Saipan's allegations of supervisory pro-union con-
duct. Relying solely on the El ection Agreenent, the Board

al so adopted the RD's finding that the Board had jurisdiction
over the nonresident enployees. See Mcro Pac., No. 37-

RC- 3720 (June 24, 1996) (Decision & Order Directing H'Q),

JA 113-15.

On July 31, 1997 the ALJ overrul ed Sai pan's objection
al | egi ng coerci ve conduct by supervisors. The ALJ found
that Edwi n Mel on, Paquito Conzal es, Reynal do Rojas and
Sesi nando Laderas were enpl oyees rather than supervisors
and thus that their pro-union conduct was not objectionable.
In the alternative, the ALJ found that Rojas's and Laderas's
pro-uni on conduct was insufficient to materially affect the
election results but that, if Ml on and Gonzal es were found by
the Board to be supervisors, their conduct materially affected
the election. See Mcro Pac., No. 37-RC-3720 (July 30, 1997)
(ALJ's Decision), JA 116-46. The Board fully adopted the
ALJ's findings and recomendation and certified the Union
Because the Board affirned the ALJ's findings that the four
i ndi vi dual s were enpl oyees, the Board found it "unnecessary
to pass on the judge's alternative findings."3 Mcro Pac., No.
37-RC-3720 at 2 n.2 (Mar. 26, 1998) (Decision & Certification
of Representative), JA 195.

B. The Unfair Labor Practice Proceeding

Foll owing certification, Saipan refused to bargain or fur-
ni sh requested information to the Union, whereupon the

3 Although the Board did not reach the issue, the ALJ found that
Mel on and Gonzal es had engaged in pro-uni on behavi or which
"reasonably tended to coerce enployees in the exercise of their
Section 7 rights.” JA 144-45. Between them Ml on and Gonzal es
supervi sed 20 enpl oyees, enough to change the outconme of the
el ection. |Indeed, Melon al one supervised enough enpl oyees (14) to
change the result. The NLRB decided the supervisory status issue
wi t hout reaching the coercion issue. See JA 195 n. 2.
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Union filed an unfair |abor practice charge.4 1In its answer,

Sai pan admtted the allegations but challenged the validity of
the certification. Thereafter, the CGeneral Counsel noved for

summary judgnment and the Board issued a show cause noti ce.

On August 19, 1998 the Board granted the General Coun-
sel's notion for sunmary judgnment. |In its Decision and
Order, the Board found that "[a]ll representation issues
rai sed by [ Sai pan] were or could have been litigated in the
prior representation proceeding,"” and that Saipan did not
of fer to adduce "any new y di scovered and previously unavail -
abl e evidence, nor [did] it allege any special circunstances”
that would require the Board to nodify its decision in the
representation proceeding. Mcro Pac. Dev., Inc., 326
N.L.R B. No. 20 at 1 (Aug. 19, 1998). Accordingly, the Board
concl uded that Saipan's refusal to bargain and to furnish
requested information violated the NLRA. The Board re-
qui red Sai pan to cease its unfair |abor practices, post a
renedi al notice, bargain with the Union upon request and
supply the requested information. See id. at 2. Saipan then
petitioned this Court to review the Board' s decision and the
NLRB cross-applied for enforcenment of its order

1. DI SCUSSI ON

Pursuant to section 10 (e) and (f) of the NLRA, 29 U S.C
s 160(e), (f), we will reverse the Board if, "upon review ng the
record as a whole, we conclude that the Board's findings are
not supported by substantial evidence or that the Board acted
arbitrarily or otherwi se erred in applying established law to

4 The CGeneral Counsel issued a conplaint, alleging that Saipan's
refusal to bargain and supply information violated NLRA s 8(a)(1),
(5), 29 U S.C s 158(a)(1l), (5. Section 8(a)(l) and (5) of the NLRA
respectively make it an unfair |abor practice for an enployer "to
interfere with, restrain, or coerce enployees in the exercise of the
rights guaranteed in section [7 of title 29]" and "to refuse to bargain
collectively with the representative of his enployees.” 29 US.C
s 158(a)(1), (5). Section 7, in turn, grants enployees, inter alia
"the right to self-organization” and "to bargain collectively through
representatives of their own choosing." 29 US.C s 157.
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the facts of the case.” International Union of Elec., Elec.
Sal aried. Mach. & Furniture Wrkers v. NLRB, 41 F. 3d
1532, 1536 (D.C. Cir. 1994) (quotations omtted). Substantial

evidence is "nore than a nmere scintilla. It means such
rel evant evi dence as a reasonable mnd night accept as
adequate to support a conclusion.” Consolidated Edi son Co.

v. NLRB, 305 U. S. 197, 229 (1938); see also Universa

Canera Corp. v. NLRB, 340 U. S. 474, 488 (1951) ("[A]

review ng court is not barred fromsetting asi de a Board

deci sion when it cannot conscientiously find that the evidence
supporting that decision is substantial, when viewed in the
light that the record inits entirety furnishes, including the
body of evidence opposed to the Board's view "). Moreover,
the Board "is not free to prescribe what inferences fromthe
evidence it will accept and reject, but nmust draw all those

i nferences that the evidence fairly demands.” All entown

Mack Sales & Serv., Inc. v. NLRB, 118 S. C. 818, 829 (1998).5

A Supervi sors

Section 2(3) of the NLRA excludes fromthe term "enpl oy-
ee" "any individual enployed as a supervisor." 29 U S.C
s 152(3). Section 2(11) defines "supervisor" as follows:

any individual having authority, in the interest of the
enpl oyer, to hire, transfer, suspend, lay off, recall, pro-
not e, di scharge, assign, reward, or discipline other em

pl oyees, or responsibly to direct them or to adjust their
grievances, or effectively to recommend such action, if in
connection with the foregoing the exercise of such au-
thority is not of a merely routine or clerical nature, but
requi res the use of independent judgnent.

5 Sai pan urges us to abandon our traditional deference standard
and instead engage in a nore probing review of the Board's
supervisory status determ nations, pointing to other circuits which
have taken this approach. See, e.g., Beverly Enters. v. NLRB, 148
F.3d 1042, 1045 (8th Cr. 1998); NLRB v. Meenan G| Co., 139 F.3d
311, 321 (2d Gr. 1998); NRBv. St. Mary's Hone, Inc., 690 F.2d
1062, 1067 (4th Cr. 1982). W give the Board' s supervisory
findings their traditional "special weight." Desert Hosp. v. NLRB
91 F.3d 187, 193 (D.C. Gr. 1996).
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29 U.S.C s 152(11). The first portion of section 2(11) is
stated di sjunctively--the possession of any of the enunerated
powers is sufficient to establish supervisory status. Section
2(11)'s conjunctive | anguage, however, mandates that the
exerci se of any of the powers "must require independent

judgrment, ... and cannot be nerely routine, clerical, perfunc-
tory, or sporadic." Desert Hosp., 91 F.3d at 193. |In short, to
be consi dered a supervisor, one nust exercise only one of the
enuner at ed supervi sory functions, using independent judg-

ment in doing so.

Inits main attack on the ALJ's and the Board's findings,
Sai pan asserts that Edwi n Mel on shoul d have been consid-
ered a statutory supervisor. Mlon was one of three "house-
keepi ng supervisors” reporting directly to Atsushi Suzuki, the
Assi stant Front Manager in charge of Saipan's housekeeping
departnment. According to the ALJ's finding, Melon was the
only enployee with that title fromat |east 1993 until six
nmont hs before the election.6 Even though the ALJ found
t hat Mel on possessed several supervisory indicia7 and exer-

6 After two other enployees were pronmpoted to supervisor, Melon
acted as a supervisor three days per week while the other two each
acted as supervisor two days per week. There was never nore
t han one housekeepi ng supervi sor on duty during the day, except
during brief training periods. Melon was the highest paid non-
manageri al housekeepi ng enpl oyee and was identified by the nmaids
as their primary supervisor before the election. Mst of the
housekeepi ng staff worked from9:00 a.m to 5:00 p.m, wth one
mai d schedul ed fromnoon to 8:00 p.m and another schedul ed from
5:00 p.m to 1:00 a.m High occupancy periods were dealt with by:
(1) overtine; (2) calling in maids who were not schedul ed to work;
(3) addi ng "bonus" roomns--additional roons for which the maid
recei ved no conpensation other than tips--to a maid' s schedule; or
(4) scheduling maids for "back-to-back” room preparation, which
required themto return to the hotel in the early norning hours to
prepare vacated roons. The nmaids viewed "back-to-back” assign-
ments as val uabl e because they were paid double tinme with a two-
hour m ni mum

7 Mel on assigned housekeepers, directed their work, disciplined
t hem and recomended whether their contracts shoul d be renewed.
See JA 125-28

cised this authority "in the interest” of Saipan, see NLRB v.
Health Care & Retirenent Corp. of Am, 511 U S. 571, 578
(1994) ("[Alcts within the scope of enploynment or on the

aut hori zed busi ness of the enployer are 'in the interest of the
enpl oyer.' "), he neverthel ess concl uded that Ml on was not a
section 2(11) supervisor because he failed to neet the "inde-
pendent judgnent" test of section 2(11). JA 130-31. The
Board adopted the ALJ's findings, concluding that there was
"no evidence that Melon's duties required the exercise of

i ndependent judgment or that Melon effectively recom

mended changes in the enpl oyees' terns and conditions of

enpl oynent." JA 195 n.2. For the follow ng reasons, we
reject the Board's conclusion that Mel on did not exercise

i ndependent judgnment as unsupported by substantial evi-

dence.
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The Board's concl usion that Ml on exerci sed no i ndepen-
dent judgnent but rather performed duties that were "rou-
tine for the nost part and decidedly clerical for the renain-
der" contradicts the ALJ's factual findings, which manifest
t hat Mel on had substantial autonomy in dealing with the
housekeepi ng staff regardi ng scheduling, assignnment and dis-
cipline. JA 130. As to assignments and scheduling, the
record established that Melon dealt with these issues often
"wi thout regular or concerned oversight by Suzuki or another
assi stant manager." JA 127; see Eskaton Sunrise Commu-
nity, 279 NL.R B. 68, 75 (1986) (enpl oyee who assi gned
housekeepi ng duties, checked enpl oyees' work, obtained re-
pl acenents for sick enpl oyees and perfornmed witten eval ua-
tions held to be supervisor); M. Steak, Inc., 267 N L.R B.
553, 555 n.3 (1983) (scheduling enpl oyee working hours con-
fers supervisory status). As the ALJ noted, "[T]he nore
typical handling [of overtine] was for Melon to recognize [a]
need, [and] nerely inform Suzuki as to what he would do."

JA 128 (when the late shift maid did not report, "the problem
devol ved to Melon for solution,” and he was "both initiator of
the overtinme inquiry, and also did so by one-on-one conversa-
tions rather than throwi ng the opportunity open to shift
menbers as a whole"). "[Managers [also] did not participate
in the decision" as to who received back-to-back assignnments.

Page 8 of 18
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Id.8 Moreover, because of the "focused, sudden needs" asso-
ciated with occupancy surges, Melon was often required to
draw on "his awareness from experience and observation

about whether the conposite capabilities of schedul ed house-
keepers on a given day was sufficient to conplete all readying
wor k throughout the hotel's guest roonms."™ JA 127, 128; see
A enmark, 147 F.3d at 343 ("[T]he decisions of whether to cal
in additional staff and whether to reorgani ze the schedule to
acconmodate ... energencies require the exercise of inde-
pendent judgnment."). Thus, rather than being "practically
automatic", JA 130, "guest room preparation was greatly

af fected by surges of people [which], in turn, created an array
of special procedures” and required Melon to make i ndepen-
dent determ nations in scheduling and assigning the enpl oy-
ees, JA 123; JA 860-61 (if Melon did not deem naid' s reasons
for switching days "inportant” enough, he did not permt

swi tch even though another maid agreed); id. 714 (Melon

assi gned bonus roons w t hout managenent oversight or com
plaint); id. 127 (when need arose to have roons "quick

cl eaned,” Melon's assignment process was not "given regul ar
or concerned oversight by Suzuki or another assistant manag-
er").

Moreover, it appears that Ml on exercised i ndependent
judgrment in rewarding enpl oyees. For instance, the ALJ
found that the "potential of rewarding housekeepi ng enpl oy-
ees was constantly present” and nentioned the distribution of

8 Inits brief, the Board even admts that Ml on exercised inde-
pendent judgnent. According to the Board,

At the start of each day, Manager Suzuki notified Melon if he
needed to distribute "bonus roons" because of a housekeeper's
absence. Melon distributed the absent housekeeper's preas-
signed roons by taking into account workload--that is, trying
to give extra roons to the housekeepers whose preassigned

bl ock of roons contained few checkouts--and capability.

Resp't Br. at 17; see NLRB v. MCullough Envtl. Servs., 5 F.3d
923, 941 (5th Gr. 1993) ("the authority to assign operators to
specific tasks, based in part on their assessnent of the enpl oyees
ability and the expertise required" indicates supervisory status).
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back-t o-back room assignments, with their "prized overtine
guarantees," as the "nost striking instance"” of Melon's ability
to reward. JA 127. Although the selection process is un-
clear, "managers did not participate in the decision.” JA 127.
W al so note that Melon's usual practice of coupling a back-

t o- back assignnent with days off "was not always carried

t hrough that mechanically." JA 127-28. The ALJ, however,
suggested that, in naking the prized assignnents, Ml on was

not rewardi ng enpl oyees "within the neaning of the Act”

since "the enpl oyees earned their extra pay either by extend-
ing their shift or by appearing for odd |late night tinmes when
back to back was perforned.” JA 131 (enphasis original).

But we disagree with the ALJ's underlying inference that a
reward nust be wholly gratuitous--Mlon used i ndependent
judgrment in determ ning who received the choice assignnents
notw t hstandi ng the fact he did not control their conpensa-
tion.9

Furthernore, the Board counsel's endorsenent of the
Board' s conclusion is based on insufficient evidence arbitrari -
ly culled fromthe record. See Universal Canera, 340 U S. at
488 ("[A] reviewing court is not barred fromsetting aside a
Board deci sion when it cannot conscientiously find that the
evi dence supporting that decision is substantial, when viewed

inthe light that the record in its entirety furnishes, including

t he body of evidence opposed to the Board's view "). For
exanpl e, the Board counsel relied on el even portions of
transcript to support his conclusion that "Suzuki [rather than
Mel on] preassi gned the housekeepers to specific sections,
rotating their assignments periodically.”" Resp't Br. at 15.
Ei ght of the citations, however, involve w tnesses whomthe
ALJ di sbelieved, two provide only weak support and the | ast
contradicts the Board' s concl usion, see JA 864-65 (testinony
of Darlin Rebusquillo, noting that Melon assigned all bonus
roonms on days he acted as supervisor). Since the counse
relied on evidence the ALJ deened unreliable or untrustwor-
thy while at the sane tine accepting the ALJ's credibility

9 Mel on al so exerci sed i ndependent judgment by w thhol di ng
assignments fromthose who alienated him See JA 1021.

Page 10 of 18
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findings, we reject his assertion that Melon's supervisory
status is based on substantial evidence fromthe record as a
whol e. See Air Canada v. DOTI, 148 F.3d 1142, 1151 n.15

(D.C. Cr. 1998) ("[Where credibility of witnesses is at stake,
an [ALJ's] evaluation of the witness' testinobny can be an

i ndi cator of the substantiality of the evidence.") (citations
omtted); Capital Ceaning Contractors v. NLRB, 147 F.3d
999, 1004 (D.C. Gr. 1998) ("[A] court must uphol d Board-
approved credibility determ nati ons of an ALJ unl ess they

are hopelessly incredible or self-contradictory or patently

i nsupportable."”) (quotations omtted).

Finally, we disagree with the Board' s treatnment of Perry
d/ b/a Holiday Inn-Gendale, 277 N.L.R B. 1254 (1985), which
Sai pan relied on for the proposition that decidi ng whether an
enpl oyee shoul d be asked to work overtinme requires the
exerci se of independent judgnent. The ALJ initially refused
to use the decision "for any conparative purposes" because
(1) the individual held to be a supervisor in dendale held the
position tenmporarily and could only authorize 10 to 20 m n-
utes of overtinme and (2) if he had been found not to be a
supervisor, there would have been 70 unsupervi sed enpl oyees
in the departnment. JA 132. Melon exercised nmuch nore
i ndependent judgment than the tenporary supervisor with
limted overtinme authority in G endale. Not surprisingly, the
Board al so attenpts to distinguish Aendale in its brief by
pointing to several facts which it clains are not present here.
See Resp't Br. at 29 n.13. At least one fact in comopn with
d endal e was present here: the housekeepi ng enpl oyees
bel i eved that Melon was in charge of them He was identi-
fied by the maids as their primary supervisor in the nonths
i medi ately before the election, and in Decenber 1993, a
nunber of housekeepers petitioned Saipan to replace him
because of supervisory shortcomngs. This situation and
Sai pan's response to it--which was to counsel Ml on on
i mproved supervisory techni ques--would not have occurred
unl ess Melon was both treated as a supervisor by Sai pan and,
nmore inmportantly, viewed as such by the other enpl oyees.

Sai pan al so argues that the Board erred by not finding
Vi ter Supervisor Paquito Gonzal es, Waiter Supervisor Rey-
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nal do Roj as and Bartender Supervisor Sesinando Laderas to

be statutory supervisors.10 As it does with regard to Melon
Sai pan contends that CGonzal es, Rojas and Laderas exhibited

i ndependent judgment by assigning, evaluating and disciplin-

i ng other enployees. But several factors distinguish Gon-

zal es, Rojas and Laderas from Melon. Accordingly, we af-
firmthe Board' s decision not to classify Gonzal es, Rojas and
Laderas as section 2(11) supervisors. See International Un-
ion, 41 F.3d at 1536.

Al t hough CGonzal es, Rojas and Laderas had some authority
to make assignnents within shifts and to assign occasi ona
overtime, their decisions were reviewed by nmanagenent and,
in the case of Laderas, often overruled. W agree with the
ALJ that the hotel's "rigidly structured managenent team for
food and beverage operations ... was a dom nating feature of

10 The hotel has several restaurants and two bars. Yoshitaka
M tsuda, the restaurant manager, oversaw restaurant operations.
He worked 6 days per week, generally from9:00 a.m to 11:00 p. m
M tsuda spent approximately 2 to 3 hours per day observing
enpl oyees and al so approved all vacation and sick |eave. Five
assi stant restaurant managers (ARM assisted Mtsuda in supervis-
ing restaurant operations. The ARMs worked six days per week
frommd-norning to approximately 11: 00 p.m The ARMs sched-
ul ed enpl oyees for shifts and deci ded whether to replace sick
enpl oyees. In addition to providing general oversight throughout
all of the restaurants, the ARMs al so assisted in serving customers
when the restaurants were busy. Also, Adelaida Ventura and
Mel i nda Javi er served as "head supervisors"” in the hotel's food
services operation although they usually spent up to 90 per cent of
their time performng regular waitress duties.

Gonzal es and Rojas began working for Saipan in 1991. In 1994
Gonzal es becanme a "waiter supervisor" in which capacity he served
until the spring of 1996, when his contract was not renewed. Rojas
al so becane a "waiter supervisor" in 1994. Conzal es and Roj as
reported to head supervisors Ventura and Javier. Laderas began
working at the hotel in 1991. |In 1993 he was appoi nted "bartender
supervisor,"” a position he held until his contract was not renewed in
Decenmber 1995. Laderas reported to ARM Takeo Yamashiro, who
managed the Sout hern Cross bar and Coral restaurant.
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the various restaurant and food serving operations.” JA 138,
140. W find this finding significant because the managers
over | appi ng si x-day work weeks and their continuous, on-site
oversi ght of operations |eaves no doubt that they, rather than
the waiter and bartender supervisors, were in charge. Thus,
t he Board reasonably concluded that CGonzal es, Rojas and
Laderas acted only as "l eadnen" regardi ng assi gnments and
scheduling with limted authority to assist in operations but
with no true decision making power. NLRB v. Bell Aero-

space Co., 416 U.S. 267, 280-81 (1974) (Congress sought to

di stingui sh between supervi sory personnel, vested with "gen-
ui ne managenment prerogatives," and enpl oyees--such as

"straw bosses, |eadnen, and set-up nen, and ot her m nor
supervi sory enpl oyees"--who enjoy NLRA's protections even

t hough they perform "m nor supervisory duties.” (quotation
omtted)); see JA 138-43 ("all true judgnental factors were
absorbed into the | ayered array of nanage[rs] above").

In addition, Gonzal es and Rojas occasionally infornmed man-
agenment about the performance of other enployees but the
Board reasonably found no evidence that Sai pan nmade any
deci sion to adjust the wages of any enpl oyee based upon
their opinions. See Beverly-Enters.-Pa., Inc. v. NLRB, 129
F.3d 1269, 1270 (D.C. Gr. 1997); see also NLRB v. Adco
Elec., Inc., 6 F.3d 1110, 1117 (5th Gr. 1993) (reporting
problens "is nothing nore than ... any ... enployer would
expect of experienced enpl oyees"). Although a manager
suggested that Rojas effectively eval uated ot her enpl oyees,
the ALJ discredited his testinony with Rojas's own state-
ment. See JA 140-41. Nor does Sai pan advance its case by
showi ng that Laderas conpleted witten eval uati ons of other
enpl oyees. The eval uati ons contai ned no recomendati on
and failed to affect any enployee's terns and conditions of
enpl oyment. Laderas received no instructions about the
eval uati ons and never spoke to enpl oyees about them In-
stead, Laderas believed that Saipan used the evaluation to
choose the enpl oyee of the year.

Simlarly, we find no evidence that Gonzal es, Rojas and
Laderas ever effectively disciplined other enpl oyees. Al -
t hough Sai pan relied on (to support their disciplinary authori -
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ty) a docunent that they were asked to draft, the document
speaks of voluntary conpliance and the ALJ reasonably

di scredited evi dence suggesting that Gonzal es had in fact
exerted his disciplinary authority. See Capital C eaning
Contractors, 147 F.3d at 1004; JA 137, 982-87 (policy state-
ment). Thus, the Board reasonably refused to classify Con-

zal es, Rojas and Laderas as section 2(11) supervisors because
their exercise of supervisory authority was at best "perfuncto-
ry" and "sporadic." Desert Hosp., 91 F.3d at 193

B. Bar gai ni ng Uni t

Sai pan al so argues that the Board's decision to include its
resi dent and nonresident enpl oyees in the sane bargaini ng
unit was not supported by substantial evidence. According to
Sai pan, its resident and nonresident enployees do not share a
sufficient "conmunity of interest” to permt their conbination
i nto one bargai ning unit because of the control over the terns
and condi tions of nonresident enploynment inposed by CNM
immgration law. Pursuant to the CNM's Non-resident
Workers' Act (NWA) and the regul ati ons pronul gated there-
under, 11 Sai pan must foll ow specific procedures in hiring,
enpl oyi ng, retaining and termn nating nonresi dent workers
and nust adopt wages, benefits and other ternms and condi -
tions of enploynment applicable only to nonresident enploy-
ees. Besides creating differences in the wages and benefits
of nonresidents and residents, the provisions nmandate a m ni -
mum nunber of hours per week that nonresidents nust work
and effectively prohibit nonresidents--but not residents--
fromtransferring to other positions. See NMA, 3 N Mar. I.
Code Ch. 4 (1983); Alien Labor Rules & Regul ations
(ALRR), 10 N. Mar. |I. Reg. 4 ss II, 11l (1988). Because of

11 The CNM retains "local control over inmgration,™ H R Rep
No. 94-364, at 9 (1975), because the covenant that delineates the
political relationship between the United States and the CNM and
enuner ates which federal |aws apply expressly excludes the "imm -
gration and naturalization |laws of the United States." Covenant to
Establish a Cormonweal th of the N. Mariana Islands in Politica
Union Wth the United States, s 503(a), reprinted at 48 U. S. C A
s 1681.
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t hese differences, Saipan contends that a unit consisting of
resi dents and nonresidents is inappropriate because their
conflicting interests nake it inpossible for a union to carry
out its duty to fairly represent both groups. As a result,
Sai pan concl udes that nonresident and resident workers do

not share a comunity of interest and requests a Board
hearing on the issue.

Were Saipan witing on a clean slate, it could argue that
the Board erred by combining its resident and nonresi dent
enpl oyees into a single bargaining unit. See, e.g., Lycee
Francais de New York, 273 N.L.R B. 1538 (1985) (finding no
community of interest between resident and nonresident em
pl oyees at private school); but see Saipan Hotel Corp., d/b/a
Haf adai Beach Hotel, 320 N.L.R B. 192 (1995); see also
Thomas-Davis Med. Crs., P.C v. NLRB, 157 F.3d 909, 914
(D.C. Cir. 1998) (Board must provide "reasoned expl anation
ei ther consistent with precedent or explaining its departure
therefrom in interpreting its rules). But Saipan is not
witing on a clean slate because in the Election Agreenent, it
stipulated that a unit containing all of its enployees constitut-
ed an appropriate bargaining unit.12 See JA 3. Aside from
asserting that it changed its original counsel who was appar -
ently inexperienced in | abor matters, Saipan offers no
changed or unusual circunmstances entitling it to withdrawits
stipulation. See NLRB v. Unifemme, Inc., 570 F.2d 230 (8th
Cr. 1978) (requiring changed or unusual circunstance to
wi t hdraw stipul ation); Sunnyvale Med. dinic, 241 N L.R B.
1156 (1979) (simlar); cf. NLRB v. Local Union No. 74,
International Ass'n of Marble, Slate & Stone Polishers,
Rubbers & Sawyers, Tile & Marble Setters' Hel pers, &
Marbl e Mbsaic & Terrazzo Wirrkers' Helpers of U S &
Canada, 471 F.2d 43, 45-46 (7th G r. 1973) (alleged inexperi -
ence and | ack of knowl edge of NLRB procedures of union's
first counsel did not constitute "extraordi nary circunstances”
under NLRA s 10(e)). Inits nmotion to withdraw, see JA 10,
Sai pan argued that "unusual" circunstances exi sted because

12 Sai pan also admitted in its pleadings that the bargaining unit is
appropriate. See JA 215, 224, 228.
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the stipulated unit contained "nonresident enpl oyees who are
outside the Board's jurisdiction.” The RD, however, found

that Sai pan failed to present evidence of unusual or changed
circunstances. The RD further noted that the Board previ-
ously asserted its jurisdiction over both resident and nonresi -
dent workers in the CNM, see Saipan Hotel Corp., d/b/a

Haf adai Beach Hotel, 320 N.L.R B. 192 (1995) (Hafadai), and
the Ninth Circuit enforced the Board' s decision, see 114 F.3d
994 (9th CGr. 1997), cert. denied, 118 S. Ct. 1034 (1998). Thus,
the RD, and ultimately the Board, rejected Sai pan's argu-
nents.

Sai pan now clains that the RD and the Board abdi cated
their responsibilities under the Act by relying on Haf ada
and by not maki ng an i ndependent determni nation about the
appropriateness of the bargaining unit in this case.13 Saipan
however, ignores our precedent in asserting that the Board
nmust determ ne the appropriateness of the bargaining unit
notwi thstanding its stipulation

VWhen it sets out de novo to define a bargaining unit, the
NLRB det er mi nes whi ch enpl oyees share comon inter-
ests.... This is a matter for the Board s expertise, and
we will rarely disturb its conclusion. Wen the parties
stipul ate the bargaining unit, however, the Board has a
nmore limted role. First it must ensure that the stipu-
lated terms do not conflict with fundanental |abor princi-
pl es. Having done so, its task is sinply to enforce the
agreement. If the terns of the stipulation are unanbig-
uous, the Board must hold the parties to its text.

13 Saipan relies primarily on NLRB v. Indianapolis Mack Sal es
& Serv., Inc., 802 F.2d 280, 284 (7th Cir. 1986) ("Section 9(b)
i nposes a nondel egabl e duty on the Board to determ ne appropri-
ateness" of bargaining unit), to support its argunent. But Mack
Sales is inapposite because there the enployer refused to stipulate
to the bargaining unit and the ALJ then declined to receive
evi dence on the issue. See 802 F.2d at 284 ("NLRB cannot
di scharge [its] obligation by sinply finding that the parties did not
vi gorously pursue the issue" (enphasis added)).
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Avecor, Inc. v. NLRB, 931 F.2d 924, 932 (D.C. Cr. 1991), cert.
denied sub nom G|, Chem & Atomc Wrkers Intern

Union v. Avecor, Inc., 502 U S 1048 (1992); accord NLRB v.
Sout hern Indiana Gas & Elec. Co., 853 F.2d 580, 582 (7th

Cr. 1988), cert. denied, 488 U S. 1031 (1989) ("Once parties
enter into a stipulation ... the parties are bound by their
agreement unless it violates the Act or Board policy.").

Sai pan neverthel ess asserts that its stipulation placing resi-
dents and nonresidents in the same bargaining unit was
i mproper because both the NWA and the ALRR set forth
requi renents that do not apply to resident enpl oyees. See
Pet'r Br. at 35-43. Yet in Hafadai, the Board held, with
Ninth Crcuit approval, that the CNM | abor and inmgration
| aws and regul ati ons do not preclude residents and nonresi -
dents fromconprising a single bargaining unit. See 320
N. L. R B. 192 (1995), enforced, 114 F.3d 994, 997-99 (9th Cr.
1997). Although Sai pan argues that the Board inproperly
relied on this authority, the Board cannot ignore its precedent
wi t hout a "reasoned expl anation.”™ Thomas-Davis Med. Cirs.,
157 F.3d at 914. 14

Accordingly, we grant the petition for reviewin part and
remand to the Board to determ ne whether Melon's conduct
violated the NLRA. In all other respects, we deny the

14 W also find no nerit in Saipan's request for a hearing to
det erm ne whether the stipulated bargaining unit was appropriate.
Pursuant to 29 CF.R s 102.69(d), the Board conducts a hearing if
the objecting party has raised substantial and material factua
i ssues. See Anmal gamated C ot hing Workers, 424 F.2d 818, 828
(D.C. Gr. 1970). \Were, as here, the RD assuned the facts all eged
in the objections to be true but found, as a matter of |law, that those
facts did not justify setting aside the election, no hearing is re-
quired. See NLRB v. Air Control Prods., 335 F.2d 245, 249 (5th
Cir. 1964). Because Sai pan offered no evidence in support of its
obj ection except the CNM regul ations, there were no materi al
facts at issue and the RD (and later the Board) could rely on
Haf adai to answer the purely | egal question whether the CNM
regul ati ons prevent resident and nonresident enpl oyees fromi ncl u-
sion in a single bargaining unit.
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petition for review and grant the Board's cross-application for
enf or cenent .

So ordered.
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