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C. Gey Pash, Jr., Counsel, Federal Conmunications Com
m ssion, argued the cause for respondent. Wth himon the
brief were Christopher J. Wight, General Counsel, Daniel
M Arnstrong, Associate CGeneral Counsel, Joel I. Kl ein
Assistant Attorney General, U S. Departnent of Justice,
Catherine G O Sullivan and Nancy C. Garrison, Attorneys.

Before: W Ilians, Rogers and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, Grcuit Judge: Congress requires that the Fed-
eral Conmuni cations Conm ssion collect fees to finance its
regul atory activities. 1n 1985, as part of the Consolidated
Omi bus Budget Reconciliation Act, it amended t he Commu-
ni cati ons Act of 1934 by adding a section 8, 47 U S.C. s 158,
whi ch created a schedul e of "application fees" for regul atees
to pay to the FCC. In 1993, again as part of the Omi bus
Budget Reconciliation Act, it expanded FCC fee collection by
adding a section 9, which mandated the collection of "regul a-
tory fees" to recover the costs of "enforcenent activities,
policy and rul enaking activities, user information services,
and international activities." 47 U S.C. s 159(a)(1).

PanAnsat Cor poration, an operator of satellites for tele-
conmuni cati ons purposes, petitions for review of two separate
aspects of the FCC s 1998 assessnment of regul atory fees.

See Assessnment and Col |l ection of Regulatory Fees for Fisca
Year 1998, 13 FCC Rcd 19820 (1998) ("1998 Order"). Both
chal l enges relate to the Conm ssion's interpretation of s 9.
In the first PanAntBat attacks the FCC s exenption of Com

sat Corporation from"space station fees," 47 U.S.C. s 159(9g),
for satellites Consat operates as part of the Intel sat and

I nmar sat systenms. In the second it challenges the FCC s
assessnent of fees on PanAnfBat for "international circuits.”

I d.

Both chal l enges confront a jurisdictional problem Al-
t hough PanAnfat attacks a 1998 Order, the decisions it
conplains of are identical to the formul ati ons reached by the
Conmmission in its 1997 Order. See Assessnent and Col | ec-
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tion of Regul atory Fees for Fiscal Year 1997, 12 FCC Rcd
17161, 17187-89 (1997) ("1997 Order"). The statute authoriz-
ing judicial review states that petitions for review nmust be
filed within 60 days of the final order, see 28 U S.C. s 2344;
PanAnfSat's petition is tinely for the 1998 Order but not for
that of 1997. W assune without deciding that the cl ock does
not automatically start fresh on each new annual iteration of
an order that inposes burdens with respect to a specific year.
Even with that assunption, PanAnSat has brought itself

wi thin standard exceptions to any inference of preclusion to
be drawn fromthe 60-day limt. See |Independent Comm

Bankers of Am v. Board of Governors of the Fed. Reserve

Sys., 1999 U.S. App. LEXIS 28145, at *19 (D.C. Cr. Nov. 2,
1999) (noting that typical statutory review periods rarely
contain an "explicit bar" to challenges brought after the tine
limt). Because the exceptions are different, we address the
jurisdictional issue separately for each substantive chall enge.

Space Station Fees for Consat

Conmsat is a private corporation fornmed pursuant to the
Communi cations Satellite Act of 1962. See 47 U S.C. s 701
et seq. At Consat's creation Congress designated it the
United States's sole representative and signatory to the In-
ternational Tel ecomunications Satellite Organization ("Intel-
sat"), 47 U.S.C. s 731, and later the International Maritine
Satellite Organization ("Inmarsat"), 47 U S.C. s 752; see also
Conmsat Corp. v. FCC, 114 F.3d 223, 225 (D.C. Cr. 1997).
These organi zati ons own satellites that are used by signato-
ries, such as Conmsat, to provide international conmmrunica-
tions. Consat provides such services as a conmon carrier
and is "fully subject to the provisions of title Il and title 111
of [the Communications] Act," 47 U S.C. s 741. Title 11
governs regul ation of common carriers, 47 U.S.C. s 201 et
seqg.; Title Ill governs radi o communication, 47 U.S.C. s 301
et seq. To participate in the launch of an Intelsat satellite,
for exanmple, Comsat must seek authority fromthe FCC
pursuant to 47 U . S.C. s 309. See, e.g., In the Matter of
Conmsat Corporation Application for authority to participate
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in a programfor the construction of up to four Intelsat VIII
satellites and to provide its authorized Intel sat services via
these facilities, 12 FCC Rcd 15971 (1997) ("Authority to
Participate").

Until 1985 the FCC required (with Iimted exceptions) that
international fixed satellite services be provided via the Intel-
sat system In that year it authorized provision of separate
international satellite services; in 1988 PanAnfat becane the
first U S. provider of a separate systemand it now operates
its owmn worldwi de fleet of satellites. Unlike Consat, PanAm
Sat operates as a non-commpn carrier

Bot h Consat and PanAnfat pay s 8 application fees for
space stations. 47 U.S.C. s 158. Such fees apply to those
who "l aunch and operate" space stations. 47 U S.C. s 158(Q)
(Schedul e of Application Fees, Common Carrier Services
(16) (b)). PanAnfat | aunches and operates its own satellites,
so it obviously nust pay the fees; in 1987 the FCC concl uded

that Comsat must do so as well insofar as it "participate[s] in
the construction, or in the launch and operation, of [a station
in the Intelsat or Inmarsat systenj.” 1In the Matter of

Est abl i shment of a Fee Collection Programto |nplenment the
Provi sions of the Consolidated Omi bus Budget Reconcili a-
tion Act of 1985, 2 FCC Rcd 947, 974 & n. 226 (1987) ("1987
Order"). But when Congress established regulatory fees for
space stations in 1993 under s 9, the FCC concl uded t hat
Conmsat was exenpt from such fees for its Intelsat and

| nmar sat space stations, even though conpanies |ike PanAm
Sat were required to pay the news 9 fees. See 47 U S.C.
s 159(g) (Schedul e of Regul atory Fees, Common Carrier
Bureau); Assessnment and Coll ection of Regulatory Fees for
Fi scal Year 1995, 10 FCC Rcd 13512 (1995) ("1995 Order").
Consat's exenption fromthese fees persists through the
1998 O der.

PanAnfSat says that its challenge to the Consat exenption
istinly for two reasons. It argues first that an intervening
decision of this circuit, Conmsat Corp. v. FCC, 114 F.3d 223
(D.C. Cr. 1997), reopened the issue, and second that the
FCC s 1997 deci sion, although deciding the issue for 1997,
explicitly kept the issue open for the future.
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The FCC exenpted Consat from space station fees back in
1995, but in 1996 it noted that Conmsat was not being charged
for the regulatory costs it inposed on the FCC.1 This
prompted the agency to adopt a "signatory fee" that applied
to Consat as the United States's signatory in organizations
like Intelsat. See Consat, 114 F.3d at 225-26. Consat
chal l enged the fee, and in an opinion filed May 30, 1997, this
court invalidated it because the FCC had not adopted the
signatory fee as a consequence of any identified "rul emaki ng
proceedi ngs or changes in law," a requisite for changes in
regul atory fees under 47 U S.C. s 159(b)(3). See Consat,

114 F.3d at 227-28. At that point, the FCC had al ready
proposed retaining the signatory fee for 1997 in a March 5,

1997 notice of proposed rul enaking. The FCC s final order

filed June 26, 1997, dropped the signatory fee, because of the
judicial intervention, and put nothing in its stead. Noting our
deci sion, the FCC said, "Accordingly, we will not, at this tine,
assess a fee to recover the costs of our regulatory activities in
connection with Consat's role as U S. Signatory." 1997

O der, 12 FCC Rcd at 17187. The Conmi ssi on noted that

those costs amobunted to "approximately 7.8% of all interna-
tional costs.” Id. at 17187 n.26. |In the 1998 Order, the FCC
made no attenpt to recover these costs and did not discuss
possi bl e space station fees for Consat, even though PanAm

Sat argued in its comments that Conmsat should not be

exenpt. See 1998 Order, 13 FCC Rcd at 19835-36 (discuss-

ing fees for geostationary satellites wi thout nentioning any
attenpt to recoup signatory-related costs attributable to
Consat ) .

PanAnfSat argues that this court's decision in Consat
reopened the issue of Consat's fees sufficiently to render a
chal l enge to the 1998 Order tinely. W said in Kennecott
Ut ah Copper Corp. v. United States Dep't of Interior, 88 F.3d
1191, 1214 (D.C. Gr. 1996), that judicial review of agency

1 Bven in its 1995 Order exenpting Consat the FCC noted that
Conmsat was escaping fees for its regulatory costs to the FCC. See
1995 Order, 10 FCC Rcd at 13550 ("[We intend to explore other
ways to recover the regulatory costs inposed on the Comi ssion on

Page 5 of 15

behal f of Consat's participation in the Intersat [sic] and I nmarsat

prograns.").



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1408 Document #484967 Filed: 12/21/1999

action can sonetines anpunt to a "constructive reopeni ng" of

a prior agency decision, where "[f]or us to forecl ose review of
the agency's [new] decision to adhere to the status quo ante
under changed circunstances, on the ground that the agency

had not evidenced a willingness to reconsider the issue, would
be to deny the significance of our own earlier ruling.” But

we qualified the reopening concept by saying that it would not
be avail abl e where the "parties had adequate notice of a
forthcom ng change that mght alter their incentive to seek
judicial review, " id., and indeed found in that case that the
"potential litigants were on notice by the petition for review
which led to the intervening change, id. at 1215.

PanAnSat may have had adequate notice of Consat's
petition for review of the signatory fee. Certainly it had
notice of the intervening decision in Consat when the FCC
issued its 1997 Order. But we need not deci de whether the
timng of our decision in Conmsat was such that a chall enge
shoul d have been brought to the 1997, and not the 1998,
Oder. 1In the 1997 Oder the FCCitself made statenents
that kept the issue open enough for a challenge to the 1998
O der.

The FCC said in the 1997 Order that it would not "at this
time, assess a fee to recover the costs of our regul atory
activities in connection with Consat's role as U.S. Signatory.
1997 Order, 12 FCC Rcd at 17187 (enphasis added). W
think this statenent is nost reasonably read as stating an
intention by the FCCto hold its approach to recovery of costs
from Consat open, especially given "the entire context of the
rul emaki ng, " see National Ass'n of Reversionary Property
Owners v. Surface Transp. Bd., 158 F.3d 135, 141 (D.C. Cr.
1998) (quoting Public Gtizen v. NRC, 901 F.2d 147, 150 (D.C
Cr. 1990)): the 1995 statenent that the Conmm ssion woul d
"explore other ways to recover the regulatory costs,” 1995
Order, 10 FCC Rcd at 13550, the 1996 inposition of the
signatory fee, and the initial 1997 proposal (thwarted by our
decision) to continue the signatory fee. Wth that back-
ground the Commi ssion's statenent that it would not seek to
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recover the costs "at this time," far fromnmerely "reaffirmng
[the agency's] prior position," Kennecott, 88 F.3d at 1213, was
a conmtnment to continue the quest for a solution. Accord-
ingly, we find PanAntat's challenge to the 1998 Order tinely
and reach the nerits of PanAnSat's attack on the exenption

of Comsat fromthe regulatory fees under s 9.2

The Conmission's theory is that exenption is comuanded
by the statute's "plain legislative history," though not by the
text itself. See Respondent's Br. at 24. W examine this
t heory under the standard principle that if Congress has
spoken to the precise question at issue, we nust "give effect
to the unanbi guously expressed intent of Congress,” but if
Congress has not, we defer to a perm ssible agency construc-
tion of the statute. Chevron U S.A Inc. v. NRDC, 467 U.S.
837, 842-43 (1984).

The statute itself seens to have no suggestion that Consat
shoul d be exenpt. Section 9 directs the Conmi ssion to
"assess and collect regulatory fees to recover the costs of
enforcenent activities, policy and rul emaki ng activities, user
information services, and international activities." 47 U S.C
s 159(a)(1l). Fees are derived froma nunber of "factors,"
i ncludi ng the nunber of Conmi ssion enpl oyees in various
"bureaus,” and "the benefits provided to the payor of the fee
by the Commission's activities, including such factors as
service area coverage, shared use versus exclusive use, and
other factors that the Conm ssion determ nes are necessary
inthe public interest.” 47 US.C. s 159(b)(1)(A). If the
Conmi ssion wants to adjust or amend the schedule of fees, it
must satisfy certain preconditions. See Consat, 114 F.3d at
227-28. The statute then provides a starting schedul e of
fees, which includes a "space station” category, under which
Congress assessed a fee "per operational station in geosynch-

2 PanAnfsat has standing to chall enge a decision to exenpt
Conmsat from space station fees because Congress sets a fixed
anmount the FCC nmust recover through s 9 fees. Thus an exenp-
tion for Consat fromcertain fees increases the anount that nust
be extracted from other regul atees, such as PanAnfat .
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ronous orbit." 47 U.S.C. s 159(g) (Schedul e of Regul atory
Fees, Common Carrier Bureau).

The Conmi ssion's invocation of legislative history of course
presupposes sone obscurity in the statute. "[We do not
resort to legislative history to cloud a statutory text that is
clear.” Ratzlaf v. United States, 510 U. S. 135, 147-48 (1994);
see also Sutton v. United Air Lines, Inc., 119 S. C. 2139,
2146 (1999); Connecticut Nat'l Bank v. Germain, 503 U S.
249, 253-54 (1992); United States v. Bost, 87 F.3d 1333, 1336
(D.C. Gr. 1996). It is nost unclear to us where the neces-
sary statutory anbiguity |urks.

The plain terms of s 9 have already been quoted; they
clearly do not require an exenption for Consat, and there is
no obvi ous hook in the | anguage on which to hang an exenp-
tion. Moreover, the Conm ssion conceded in its 1995 Order
that "regulatory costs [are] inposed on the Comm ssion on
behal f of Consat's participation in the Intersat [sic] and
| nmar sat progranms.” 1995 Order, at 13550. Thus Consat's
payment of regulatory fees for its space stations would serve
s 9's general purpose of recovering the Comrission's costs
for its regulatory activities. And s 9 contains a category of
"Exceptions" to the fee schedule, 47 U.S.C. s 159(h), saying
that the fees should not apply to "(1) governnental entities or
nonprofit entities; or (2) to amateur radi o operator |icenses
under part 97 of the Conmi ssion's regulations.” |If Congress
i ntended an exception for Consat, we mght expect to find it
t here.

Further, the FCC s treatnment of the anal ogous provision in
s 8 argues for non-exenption. Section 8 calls for a fee for an
"application for authority to | aunch and operate" for "space
stations,"” 47 U S.C. s 158(g) (Schedul e of Application Fees,
Conmmon Carrier Services (16)(b)), and the Commi ssion in
1987 concl uded that Consat nust pay such a fee when it
participates in the |aunch and operation of stations in the
Intel sat and I nmarsat systenms. See 1987 Order, 2 FCC Rcd
at 974 & n.226. It is hard to see why the "space station"
application fee under s 8 covers Consat, but the "space
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station" regulatory fee under s 9 does not. The Comm s-
sion's reading of s 8 was in place when Congress enacted s 9.

At oral argunment the Comm ssion cautioned that a parallel
construction of the two sections would force the Conm ssion
to extract s 9 fees when, for exanple, Conmsat and other U S.
conpani es use Canadi an and Mexi can satellites; according to
Conmmi ssi on counsel, U.S. conpanies pay s 8 fees when ap-
plying to use foreign satellites. Wen pressed, however,
counsel did not know whet her such use of foreign satellites
actual |y causes the Conm ssion any regul atory burdens--a
prerequisite for s 9 fees and a conceded reality for Consat's
participation in Intel sat and | nmarsat.

Thus the statute plainly does not require--and may not
permt--Consat's exenption fromspace station regul atory
fees. Nor would the legislative history change the result,
assum ng the statute to be anbi guous enough to allowits
consi deration. The Comm ssion points to the Conference
Report for the 1993 amendnents, which explicitly incorporat-
ed by reference, "[t]o the extent applicable, the appropriate
provi sions of the House Report (H R Rep. 102-207)." See
Conf. Rep. H Rep. No. 213, 103d Cong., 1st Sess. 499 (1993).
The latter explicated a virtually identical bill that passed the
House in 1991 but failed to be enacted. The rel evant passage
of the incorporated report reads as foll ows:

The Conmittee intends that [space station fees] be as-
sessed on operators of U.S. facilities, consistent with
FCC jurisdiction. Therefore, these fees will apply only
to space stations directly |licensed by the Conm ssion
under Title Il of the Communications Act. Fees wll

not be applied to space stations operated by internationa
organi zati ons subject to the International O ganizations
Immunities Act, 22 U S.C. s 288 et seq.

H R Rep. 102-207, at 26 (1991). In exenpting Consat from

s 9 space station regulatory fees the Conm ssion relied solely
on this legislative history and on the fact that Intel sat and
I nmar sat are both, by executive order, international organiza-
tions subject to the International O ganizations |Imunities
Act. See 1995 Order, 10 FCC Rcd at 13550 & n. 30.

Page 9 of 15
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The | egislative history does not seemto us anywhere near
as conclusive as it did to the Conm ssion. The 1991 report
speaks of granting cost recovery authority "consistent with
FCC jurisdiction" for "space stations directly licensed by the

Conmi ssion under Title Il of the Communications Act."
H R Rep. 102-207, at 26. Comsat must seek FCC authori za-
tion under Title Ill (i.e., "application for license," 47 U S.C.

s 309) for its launch and operation of Intelsat and | nmarsat
satellites. See Statenent of Policy Concerning Procedures
Applicable to Consat's Applying for Conm ssion Authoriza-

tion to Participate in Certain Intelsat Activities, 46 FCC 2d
338, 338 & n.2 (1974); see, e.g., Authority to Participate, 12
FCC Rcd 15971, 15971 n.1 (1997). Thus inposing s 9 fees on
Consat is consistent with the FCC s Title IIl licensing juris-
diction. It was this precise rationale that led the FCCto

i nclude Consat in the s 8 application fees. See 2 FCC Rcd

at 974 & n. 226.

At oral argunment the Comm ssion attenpted a delicate
di stinction between, on the one hand, applications for satellite
licenses, and on the other hand, Consat's applications for
approvals of its participation in the |aunch and operation of
Intel sat satellites. The Conmi ssion insisted that, even
though it issues its approvals of the latter under the authority
of 47 U S.C. s 309, see Authority to Participate, 12 FCC Rcd
at 15971 n.1, which relates exclusively to licensing, it does not
"l'icense" Intelsat satellites. But it seens perfectly reason-
able to say under these circunstances that the Conm ssion
"licenses" Comsat's operation of Intelsat satellites. Thus, the
| egislative history's enbrace of fees for satellites "directly
licensed by the Conm ssion under Title Ill" seens reason-
ably to enconpass Consat.

Even if we take the 1991 House report as gospel, the key
passage seens nost plausibly to | eave Consat subject to fees
for the regulatory activity that it generates, and to exenpt
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only organi zations like Intelsat and | nmarsat thensel ves.

Bot h organi zations are covered by the International O gani-
zations Immunities Act, 22 U S.C. s 288 et seq., and their
exenption woul d be consistent with the many privil eges,
exenptions, and inmmunities such organi zati ons enjoy. See,
e.g., 22 U S.C. s 288a(d) ("lInsofar as concerns custons duties
and internal -revenue taxes inposed upon or by reason of

i nportation, and the procedures in connection therewith; the
registration of foreign agents; and the treatnment of official
conmuni cati ons, the privil eges, exenptions, and inmunities

to which international organizations shall be entitled shall be
t hose accorded under simlar circunstances to foreign gov-
ernments.”). Consat, on the other hand, has no claimto such
privil eges.

G ven the anmbiguity of the |legislative history, and nore
i nportantly the absence of any clear exenption in the statute,
the FCC was mistaken in its conclusion that the statute
conpel |l ed an exenption for Consat. Neither the statute nor
its legislative history speaks precisely to an exenption for
Consat. Perhaps there is sone anbiguity in the coverage of
the "space station" category in s 9, such that the Conm ssion
m ght "perm ssibly" read the statute as all owi ng a Consat
exenption. But the FCC reached its conclusion via a plain
m sreadi ng of the statute, finding exenption conpelled. "An
agency action, however perm ssible as an exercise of discre-
tion, cannot be sustained 'where it is based not on the
agency's own judgnent but on an erroneous view of the
law.' " Sea-Land Service, Inc. v. Departnent of Transporta-
tion, 137 F.3d 640, 646 (D.C. Cir. 1998) (quoting Prill wv.
NLRB, 755 F.2d 941, 947 (D.C. CGr. 1985)). W accordingly
grant the petition and renmand the case to the Comni ssion for
reconsi deration of Consat's exenption fromthe s 9 space
station fees.

Non- common Carrier International Circuits

PanAnfsat ' s second challenge is to the FCC s assessnent
of fees on PanAnat for "international circuits.” The statute
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explicitly covers such circuits. 47 U S.C s 159(g) (Schedule
of Regul atory Fees, Conmon Carrier Bureau). Until 1997

the FCC coll ected such fees only from conmon carriers,

| eavi ng PanAnfsat of f the hook. But in 1997 it extended the
fees to non-conmon carriers. See 1997 Oder, 12 FCC Rcd

at 17188. This assessnent persists in the 1998 Order.

Responding to the Conmmi ssion's invocation of the tinme bar
inplicit in the 60-day limt of 28 U S.C s 2344, PanAnfat
argues that the Commi ssion itself reopened the issue in 1998,
by responding in detail to comments and by not relying on its
prior resolution of the issue. W agree.

The controlling principle is that if an agency's response to
comments "explicitly or inplicitly shows that the agency
actually reconsidered the rule, the matter has been reopened
and the time period for seeking judicial review begins anew. "
Nati onal Ass'n of Reversionary Property Oaners, 158 F. 3d
at 141; see also Public Gtizen, 901 F.2d at 150.

Here we find that the FCC did reconsider the issue in
adopting the final rule, and did not expressly reaffirmits
prior position as if the matter were settled in 1997. Both
findings are inportant. First, the 1998 Order states that
[the FCC] proposed [in the NPRM to again assess the
bearer circuit fee.” 1998 Order, 13 FCC Rcd at 19837. The
Order then devotes five paragraphs to defending the fee
agai nst the various conments that were made, including
PanAnfat ' s, and concl udes by stating "we continue to believe
that our regulation of these entities has sufficiently changed
so that it is now appropriate for themto contribute to the
recovery of Conmm ssion costs through paynment of the bearer
circuit fee." 1d. at 19839.

we

Mor eover, the FCC did not suggest in 1998 that it had
settled the matter conclusively in 1997. 1In a sense, then, the
Conmi ssion's characterization of the petition for review as
untimely invokes reasoning that it failed to make in its
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response to comments. W do not ordinarily consider agency
reasoni ng that "appears nowhere in the [agency's] order."

G aceba Total Conmmunications, Inc. v. FCC, 115 F.3d 1038

1041 (D.C. Cir. 1997); see also SEC v. Chenery Corp., 332

U S. 194, 196 (1947). CQur reopening anal ysis does not create

a disincentive to an agency's responding to the substance of a
renewed attack on a rule: wthout risking |loss of the benefits
of the 60-day rule, the Comm ssion could have first relied on
the fact that the matter was settled in 1997, and then

di scussed the continued justification of the fee. But it opted
only for the latter, and in a nmanner that reasonably reads as

a reopening. PanAnBat's claimis therefore not time-barred.
The attack on the "international circuits" assessnent has
two elements. First, PanAnfBat says that the "internationa
circuit" category as created by Congress applies only to
common carriers, which PanAnSat is not. Second, if the

FCC has anended the fee schedule (which nmust be true if the
first argunment is sound), then it rmust justify the change on
the basis of "changes in the nature of its services as a
consequence of Conm ssion rul enaki ng proceedi ngs or

changes in law," 47 U S.C. s 159(b)(3); see also Consat, 114
F.2d at 227, which PanAnat says the Conm ssion has failed

to do. W need not consider the first challenge: assumng in
PanAntat's favor that the "international circuit” category
originally excluded non-common carriers, we find that the
Conmi ssion's decision to include non-comon carriers is jus-
tifiable on the basis of changes in the Conm ssion's services
that flow fromearlier rul emakings.

PanAnfSat does not deny that regul atory changes have
occurred in the services non-comon carriers may offer. The
nost not eworthy devel opnent was progressive relaxation of a
prior ban on interconnection between non-comon carriers
and the public switched tel ephone network. The Conm ssion
i nvoked this and other rul emaki ng changes in justifying the
new fee assessnment in its 1997 Order and represented that
"the steady expansion of services offered by the non-comon
carrier satellite operators has greatly increased the need for



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1408  Document #484967 Filed: 12/21/1999  Page 14 of 15

our oversight of their conmercial activities and inposed a
greater burden on [Conmm ssion] staff and other resources.™

1997 Order, 12 FCC Rcd at 17189 & nn.30-32 (citing other

rul emaki ngs). The Conmission reiterated this rationale in

the 1998 Order, and noted that "Comni ssion staff [have] al so
spent considerable tine representing non-[comon] carrier
satellite operators in international forumnms,” which corre-

sponds directly with one of the purposes of the regulatory

fees, the recovery of costs for "international activities."” 1998
Order, 13 FCC Rcd at 19839; 47 U S.C. s 159(a)(1).

PanAnfSat concedes that such changes may have "argu-
ably" increased the Conm ssion's oversight responsibilities,
but says that the increased costs to the FCC have not been
enough to justify the fee changes, and that the fees fromthe
common carriers suffice to cover costs. Another theme from
PanAnfSat is that deregulation (which has admttedly oc-
curred) does not logically entail an increase in regulatory
costs for the Comm ssion. The Conmi ssion's response is that
deregul ati on has indeed entailed greater regulatory costs.

Thi s response, that deregul ati on has nade the Conmi ssion
busi er than ever, mght at first glance seemworthy of Sir
Hunphrey Appl eby, hero of the comedy "Yes Mnister™
"Naturally, as an experienced civil servant, a proposal to
reduce and sinplify the adm nistration of government con-
jured up in Hunphrey's mind a picture of a |arge intake of
new staff specifically to deal with the reductions.” Jonathan
Lynn and Antony Jay, eds., The Conplete Yes Mnister 113
(1987). But it is not difficult to imagi ne deregul atory scenar -
ios that would in fact place greater burdens on the regul ator
A deregul atory change that generates significant growth in
both the nunber of providers and the array of satellite
services they may offer (which are activities to be overseen by
t he agency), may decrease regul ati on per provider or per unit
of activity and yet sharply increase total regulatory action
G ven PanAnBat's grudgi ng concession that the Conm s-
sion's oversight responsibilities have "arguably" increased
and no evidence that the Conm ssion has been deceitful about
its burdens, we find that the Conmm ssion has adequately
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pointed to regul atory changes and to apparently contributory
changes in law. See Conmsat, 114 F.3d at 227-28.

* Kk %

We grant the petition in part, remanding the case to the
Conmi ssion for reconsideration of Consat's exenption from
s 9 space station fees. W deny the petition with respect to
the assessnent of international circuit fees on PanAntat.

So ordered.
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