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the brief were Jay L. Wtkin, Solicitor, and John H Conway,
Deputy Solicitor.

Before: G nsburg, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Autonmated Power Exchange, |nc.
("APX') petitions for review of two orders of the Federa
Ener gy Regul atory Conmmi ssion ("FERC') asserting jurisdic-
tion over APX as a public utility within the neaning of the
Federal Power Act and requiring APX to file certain inform-
tion about itself. APX operates a conputerized narketpl ace
in which buyers and sellers of electric energy enter into
short-term power supply contracts at prices displayed by the
APX computer, subject to the buy and sell limts established
by market participants. FERC concluded that because the
APX computer plays a role in setting nmarket price, APXis a
public utility subject to regulation under the Federal Power
Act. See 16 U S.C. s 824(b) (1994).

APX contends that FERC has inpermni ssibly expanded its
l[imted jurisdiction to include, for the first tine, entities that
neither sell nor transmit power in interstate comerce but
only facilitate trades. Viewing itself as no nore than a "high
tech power broker," APX nmaintains that FERC s orders rely
on a faulty understandi ng of APX s marketpl ace and are
contrary to | ong-standi ng agency precedent defining the char-
acteristics of a public utility. APX contends, alternatively,
that assuming FERC s jurisdiction, FERC has arbitrarily
i nposed different filing requirements on it than have been
i nposed on sinmlarly situated entities.1 Because FERC s

1 The petitions of APX and the California Power Exchange Cor-
poration ("Cal PX") challenging FERC s inposition of the annual fee
paid by other public utilities have beconme unripe as a result of
FERC s decision to waive the annual fee until it has conducted a
general review of the issue. See PJMInterconnection, L.L.C, 88
FERC p 61,109 at p. 61,257-58 (1999); on reh'g, 89 FERC p 61, 133
(1999). Accordingly, the court granted petitioners' notion to dis-
m ss Cal PX s appeal in No. 98-1419 and that portion of APX s
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interpretation of the Federal Power Act is entitled to defer-
ence and FERC has di stingui shed APX fromthe entities over
which it previously has declined to assert jurisdiction and has
expl ai ned why its decision here is in harmony with its rele-
vant precedent, we deny the petition for review.

The instant case began when APX filed an application
requesting that FERC disclaimjurisdiction over its operation
or, alternatively, grant APX market-based rate authority,
accept for filing its rate schedule to becone effective January
1, 1998, and waive prior notice and other filing requirenents
and annual charges. The Federal Power Act ("FPA" or "the
Act") applies to the transm ssion or sale at whol esal e of
electric energy in interstate comerce, see FPA s 201(b) (1),
16 U.S.C. s 824(b)(1) (1994), and FERC s jurisdiction extends
over all facilities for such transm ssion or sale of electric
energy. See id. As aresult, FERC has jurisdiction over any
"public utility,"” which the Act defines as any person who owns
or operates facilities subject to FERC s jurisdiction. FPA
s 201(e), 16 U S. C. s 824(e) (1994).

In its application, APX asserted that it will not be a public
utility under the FPA because it will not make sales for resale
of electric power in interstate commerce or transmt electric
energy therein, and will not own or operate any facilities
subject to FERC s jurisdiction. Furthernore, APX stated
that it will not take title to the electricity which is sold, wll
not exercise control over decisions by any market participant
to purchase or sell electricity, and will not dictate prices at
whi ch a buyer or seller nust transact. Rather, APX cl ai ned,
it wll serve as an information managenent agent for buyers
and sellers of electricity that choose to voluntarily trade using
APX' s services. Thus, APX s application put before FERC
t he question whether a new market institution that wll
operate as an electric power exchange is a public utility as

petition challenging the annual fee. See Autonmated Power Exch. v.
FERC, 1999 W. 1215753 (D.C. Cir. Nov. 30, 1999).
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defined in the Federal Power Act and is therefore subject to
FERC s jurisdiction

In the orders under review, FERC acknow edged that the
archetypal "facilities" under the Act are power generating
plants and transm ssion |lines, but also recognized that the
phrase "facilities ... for sale" has |long been read broadly to
i ncl ude, anong other intangibles, contracts used by resellers.
See Automat ed Power Exchange, Inc., 82 FERC p 61, 287 at
p. 62,106 (1998) ("Hearing Order"); see also Hartford El ec.
Light Co. v. FPC, 131 F.2d 953, 961 (2d Gr. 1942); Ctizens
Energy Corp., 35 FERC p 61,198 at p. 61,453 (1986). FERC
recogni zed that APX does not own or operate either tradition-
al physical facilities used to transnmt power or paper facilities
used to resell power. However, FERC had recogni zed a new
kind of public utility in recent decisions concerning the Cali-
fornia Power Exchange ("Cal PX'), a state-created market-
pl ace that operates in the geographic area in which APX
seeks to conpete. In its Cal PX orders, FERC had construed
the FPA's provision covering facilities for whol esal e sal e of
electricity to include the operators of a power exchange if the
operator exercises "effective control" over sales in the mar-
ket pl ace, Pacific Gas and Elec. Co. et al, 77 FERC p 61, 204
at p. 61,805 (1996) ("First Cal PX Order") or, alternatively, if
the operator is an "integral part of the transactional chain.”
Sout hern Cal. Edison Co., 80 FERC p 61,262 at p. 61, 946
(1997) ("Second Cal PX Order").2 FERC thus concl uded that,

i ke Cal PX, APX al so exercised "effective control"” over sales
inits market and was an "integral part of the transactiona
chai n" because "APX will determ ne the market price at

which energy will be sold, and [ ] it will take the conbi ned
actions of the seller and buyer participants as well as APX to

2 Because FERC s jurisdiction over Cal PX had not been contest-
ed, FERC had pithily described that the key attributes of Cal PX s
operations that rendered it jurisdictional were that Cal PX woul d
control sales in its market by aggregating supply and denand,
setting price, and matchi ng buyers and sellers, see, e.g., First Cal PX
Order, 77 FERC at p. 61,806-07, and that Cal PX was a necessary
i nternmedi ary through which all sales would take place. See Second
Cal PX Order, 80 FERC at p. 61, 946.
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ef fectuate whol esal e sales.” Hearing Order, 82 FERC at p.
62,108; see al so Automated Power Exchange, Inc., 84 FERC

p 61,020 at p. 61,085-86 (1998) ("Rehearing Order"). FERC

rej ected the argunment that APX was nore |ike the conputer-

i zed bulletin board system over which FERC had di scl ai ned
jurisdiction in Continental Power Exchange, 68 FERC

p 61,235 (1994), noting that unlike APX s market, participants
in Continental's systemdeterm ned price through direct ne-
gotiation. See Hearing Order, 82 FERC at p. 62,108-09.

Upon denying the petition for rehearing, FERC ordered APX

to file a "detail ed description and explanation of its services,
i ncluding the calculation of market price, fees, and all rele-
vant terns" as described in its order. Rehearing Oder, 84
FERC at p. 61, 089-91.

To appreciate the substance of APX s challenges to the
orders under review and FERC s reasoni ng, sone back-
ground concerni ng changes in the electric power industry and
how t he APX market operates is needed.

At the end of the twentieth century, the wholesale electric
power industry was undergoing a significant transfornmation
Begi nning wi th Congress' decision to mandate that certain
power generators be allowed to "wheel" power,3 the tradition-
al nmonopoly structure of the power industry began breaking
down, see Canpaign for a Prosperous Georgia v. SEC, 149
F.3d 1282, 1284 (11th CGr. 1998), so that by the nid-1990s a
whol esal e market for |ow cost power generated by a variety
of power sellers had energed and traditional vertically-
integrated utilities were conpeting for sales of power at

3 "Wheeling" involves a transfer by direct transm ssion or dis-
pl acenent electric power fromone utility to another over the
facilities of an internediate utility. See Public Uilities Regulatory
Policies Act of 1978, 16 U S. C. ss 796(17)-(18), 824a-3, 824i, 824k
(1994); Oter Tail Power Co. v. United States, 410 U S. 366, 368
(1973); Richard D. Cudahy, Retail Wieeling: |Is This Revolution
Necessary?, 15 Energy L.J. 351, 351 & n.2 (1994); cf. Association of
Q1| Pipe Lines v. FERC, 83 F.3d 1424, 1429 (D.C. Cir. 1996).
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whol esale. FERC, in response to enactnment of the Energy
Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776, 2905-
21 (1992), codified at 42 U. S.C. ss 13201-13556 (1994), pro-
mul gated Order No. 888, Pronoting Wol esal e Conpetition

Thr ough Open Access Non-Di scrim natory Transm ssion

Services by Public Uilities, 61 Fed. Reg. 21,540 (1996),
codified as revised at 18 CF.R Pts. 35 & 385 (1999),4 which
"transforned the conpetitive environnent." Louisiana En-

ergy and Power Auth. v. FERC, 141 F.3d 364, 370 (D.C. Cir.
1998). As aresult, FERC notes in it brief, the industry now
consists of a variety of electric power sellers and power

mar ket ers, whi ch purchase and resell power generated by
others. APX seeks to market its services to participants in
the electric power nmarket in the western United States, of
which California is the hub, consum ng nearly half of the
power generated in the entire region. As of 1997, approxi -
mately 100 entities traded power in the western market;
furthernore, according to FERC, 650 entities in addition to
the owners and operators of physical facilities have applied to
act as middl emen (resellers) of power nationw de.5

Prior to the enmergence of power exchanges, the industry
had devel oped standardi zed power contracts covering five
peri ods of time, ranging frompower for the foll owi ng nonth
to power in the next hour.6 O these, the nobst preval ent

4 For the revisions and clarifications of Order No. 888, see 76
C. p 61,009 (1996), 76 F.ER C. p 61,347 (1996), and 79

C. p 61,182 (1997), on reh'g, Order No. 888-A, 62 Fed. Reg.
(1997), on reh'g, Order No. 888-B, 81 F.E R C. p 61,248

, on reh'g, Order No. 888-C, 82 F.ERC p 61,046 (1998), on
appeal sub nom Transm ssion Access Policy Study Goup, et al. v.
FERC, No. 97-1715 (D.C. Gr.) (submtted Novenber 3, 1999).

5 This nunber does not necessarily reflect 650 new entrants
because a nunber of traditional utilities are divesting thensel ves of
their generating facilities and focusing on the transm ssion business.
See, e.g., Second Cal PX Order, 80 FERC at p. 61, 944.

6 Long-term (nont h- ahead) contracts are designed to neet easily
foreseeabl e demand in order to assure that a utility whose denmand
routi nely exceeds its own supply can neet its basel oad require-
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have been contracts forned in the spot nmarket for next-day

and hour-ahead power. According to APX' s brief, beginning

in the m d-1980s, buyers and sellers in both the [ong-term
and spot nmarkets found each other through power brokers or
power marketers,7 a practice that nade sense when the

uni verse of potential buyers and sellers was small, and consid-
erations other than price were at issue. The arrival of

mar ket - based rate authority, and open access tariffs has
sparked an interest anong industry participants to eschew
brokers and marketers in favor of trading power in a market-

pl ace, particularly in the spot market where transaction costs
have cone to be perceived as too high

To spur devel opment of such a marketplace, the California
Public Uilities Comm ssion ("CPUC') created the California
Power Exchange. Buyers and sellers subnmit bids to Cal PX
whi ch ranks, evaluates, and matches the bids. Bids are
phrased in ternms of negawatthours whereby participants
offer to contract, for exanple, for power to be delivered

ments, to supplement power to neet seasonal denand, or to assist
in financing investment in power generation. Since 1996, the New
York Mercantile Exchange has provided a market in which nonth-

I ong contracts can be traded. By contrast, short-termcontracts
nmeet | ess foreseeabl e demand, such as that caused by a heatwave,
and are divided into periods of (1) 23 days (power each day during
the 16 hours of peak demand); (2) 6 days (sane); (3) next-day
(peak or off-peak); and (4) hour-ahead.

7 A power broker seeks out potential buyers or sellers on behalf
of an undi scl osed princi pal and proposes the terns on which the
principal is willing to deal. At oral argunent, it was clarified that
once a conpatible counterpart has been identified and the broker
ei t her conmmences, or even concl udes, negotiations, at sone point
t he broker steps back fromthe transaction, which is concl uded
directly between principals. Thus, while the broker may have
facilitated price negotiations, the principals have not bound them
selves to accept the price the broker negotiates. Unlike a broker, a
power marketer is a reseller who may not own or operate generat-
ing or transm ssion facilities but who purchases (takes title) to
power and then resells (conveys title) it to its custoners. See
generally Citizens Energy Corp., 35 FERC p 61, 198 (1986).
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during the peak hours the followi ng day. There is one round
of bidding, after which Cal PX assesses the aggregate supply
and demand for each hour of power. Although Cal PX is not
formally a party to the contracts, Cal PX matches buyers and
sellers for each hour of power at a price and on terns
determ ned by Cal PX. See First Cal PX Order, 77 FERC at

p. 61,806-07. To ensure that an adequate supply of power
woul d be available in the fledgling market, the CPUC direct-
ed the three |largest investor-owned public utilities in Califor-
nia to sell their entire power supply through the Cal PX

t hrough the year 2001. See id. at p. 61, 803-05.

APX was established to conpete with Cal PX. Like Cal PX
APX operates separate hourly markets, although APX s mar -
ket is nore expansive, dividing California into two power
zones and al l owi ng participants to contract for up to 168
hours (one week's worth) of power.8 Unlike in CalPX s
mar ket, bidding is ongoing in the APX market and prices
fluctuate fromthe opening of trading until trading stops
shortly before delivery. However, price fluctuations in the
APX mar ket are a function of the APX conputer's algorithmr
rather than a reflection of direct price negotiations by narket
partici pants. Thus, when a new hourly market opens, the

8 Because each hour of power is traded separately, prices wll
fluctuate for each hour. For exanple, assune it is 10:00 a. mon
Monday, Novenber 22, 1999. Consistent with current practice,

APX al | ows for purchase of hour-ahead power, i.e., from11:00 a.m
to 12: 00 p.m of that day through and until one week fromthat
point. |If the price per negawatt for the period between 11:00 a. m

to 12:00 p.m is X, the price for power from12:00 p.m to 1: 00 p. m
could be Y; and the price for the 1:00 p.m to 2:00 p.m period could
be Z; and so on until 168 hours later: 9:00 a.m to 10:00 a.m of the
foll owi ng Monday. Wen it beconmes 11: 00 a.m on Monday, No-

venmber 22, trading stops for the hour of 11:00 a.m to 12:00 p.m and
tradi ng opens for the next hour one week later, i.e. 10:00 a.m to

11: 00 a. m on Monday, Novenber 29, 1999, and all hours prior

Thus, at any given tinme, the APX markets cover the next 168 hours.

And the markets in each of the two California zones are indepen-

dent so that the price of power from10:00 a.m to 11:00 a.m on
November 22nd may differ between zones.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1415  Document #501210 Filed: 03/07/2000 Page 9 of 17

APX computer, acting as el ectronic auctioneer, displays an
initial price per negawatthour based on the price for power

of the sane hour of the day in the previous seven days.
Responding to the initial price, participants enter buy or sel
orders. The orders specify the quantity sought or offered,
and may contain price or tine limts within which the APX
conmputer shall fulfill an order. |If neither limtation is set,
the order remmins pending until matched, and is for whatever
is the market price displayed by the APX conmputer at the

time the conputer finds a matching order. Then, after

di splaying the initial price, the APX conputer alters the price
periodically in response to the activity of the participants.
The price does not fluctuate with each new order pl aced.

Rat her, at certain unspecified intervals, the APX conputer
clears the market by matching as many buy and sell orders as
it can at the then-displayed price. This matching process
forns binding contracts.9 The market-clearing process con-

ti nues throughout the 168-hour period in which trading for

t hat hour of power occurs, happening with increasing fre-
guency as the tinme for delivery approaches. Each time after
clearing the market, the APX computer alters the displayed
price, raising it if the majority of unmatched orders are to
buy (demand exceeds supply) and lowering it if unmatched
orders are to sell (supply exceeds demand). The anount of

the price fluctuation is a function of the APX conputer's non-
public al gorithm

Consequently, the phrase "market price" when used in
relation to the APX market pl ace describes the price APX s
conputer estimates to be nost likely to clear the market
rather than the nore conmon neaning in other contexts, i.e.

9 For exanple, if a seller offered to sell at or above $8.00 per
negawat t hour and a buyer offered to buy at or bel ow $8.20 per
megawat t hour, and the APX Market Price at the tinme of clearing
was $8. 05 per nmegawatthour, the conputer would clear those orders
by formng a contract between the two parties for $8.05 per
megawat t hour. This exanple, furnished by the parties, assunes a
bilateral contract, but in reality it will nore often be the case that
contracts formed through the APX market will be nultilateral
al t hough the role of the APX Market Price is unchanged.
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a price at which willing buyers and sellers have agreed to
trade. 10 Wiile participants can set the price range or price
limts, only APX can set the final price at which the sale is
actual ly transacted. APX acknow edges that it could have
designed its conputer programto allow participants to nego-
tiate price by including a price termin their respective offers,
but APX considered that a | ess efficient neans of operating a
power exchange. Although APX considers its conputer-
generated "market price" to be a feature likely to attract
participants to its market, from FERC s perspective, it is
precisely this feature that nakes APX a public utility.

APX chal | enges FERC s assertion of jurisdiction over it on
several grounds. First, APX contends that the plain neaning
of "sale" in the FPA or as construed previously by FERC and
the courts limts FERC s jurisdiction to those entities that as
"public utilities" transmt or take title to power. Second,
APX contends that even if the |anguage of the FPA can
reasonably be interpreted to include as a "public utility" an
entity that exercises control over sales without taking title to
power, FERC s interpretation was arbitrary and caprici ous
because it failed to follow or explain its departure fromits
precedents distinguishing the jurisdictional treatnment of pow
er brokers and power marketers. Third, APX contends that
even if FERC s statutory interpretation is consistent with its
precedent, FERC arbitrarily applied that interpretation to
t he APX market by concluding that the price-setting feature
of APX s computer made APX nore |ike Cal PX, over which
FERC had asserted jurisdiction, than like the conmputerized
bull etin board system over whi ch FERC had di scl ai ned
jurisdiction in Continental Power Exchange, 68 FERC

10 See, e.g., Associates Commercial Corp. v. Rash, 520 U.S. 953,
117 S. C. 1879, 1884 & n.2 (1997); United States v. 50 Acres of
Land, 469 U S. 24, 25 n.1 (1984); United States v. Cartwight, 411
U S. 546, 551 (1973); Recording Indus. Ass'n of Am v. Librarian of
Congress, 176 F.3d 528, 533 (D.C. Cir. 1999).
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p 61,235 (1994). Finally, APX contends that even if it is
subject to FERC s jurisdiction, FERC arbitrarily inposed
filing requirenents on it different fromthose i nposed on
simlarly situated entities.

The court reviews FERC s statutory interpretation under
the nowfam liar framework announced in Chevron U S A
Inc. v. NRDC, Inc., 467 U S. 837, 842-43 (1984). Relying on
the traditional tools of statutory construction, the court first
consi ders whet her Congress addressed the preci se question
at issue. See Southern Cal. Edison Co. v. FERC, 195 F.3d
17, 22-23 (D.C. Cr. 1999). |If Congress |eft anbi guous how
the FPA is to apply to power exchanges, the court will uphold
FERC s interpretation so long as it is reasonable. See id.
Even if FERC s statutory interpretation m ght otherw se be
reasonabl e, however, FERC nust also interpret the Act
consistently with its own precedent or explain its reasons for
departure therefrom See Louisiana Pub. Serv. Commn v.
FERC, 184 F.3d 892, 897 (D.C. Cr. 1999). Finally, when
applying its interpretation of the Act, FERC nust denon-
strate that it has nade a reasoned deci sion based upon
substantial evidence in the record. See Sithe/lndependence
Power Part., L.P. v. FERC, 165 F.3d 944, 948 (D.C. Cir.
1999).

APX' s threshol d contention--that either the plain nmeaning
of the FPA or FERC precedent limts FERC jurisdiction to
entities that, unlike APX, take title to the power--nerits
little discussion. The phrase "facilities ... for [whol esal e]
sale" of electricity admts of nore than one neaning. Power
exchanges such as APX did not exist when Congress enacted
s 201 of the FPA, and while this fact al one does not foreclose
the possibility that Congress enacted | anguage directed at the
preci se issue at hand, it makes that possibility unlikely.11

11 I ndeed, contrary to APX s position, the Second Circuit, in a
pre- Chevron case in which the court specifically avoided reliance on
t he pre-Chevron formof judicial deference to adm nistrative exper-
tise, understood the plain neaning of "facilities" to be a "widely
i nclusive term enbracing anything which aids or nakes easier the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1415  Document #501210 Filed: 03/07/2000  Page 12 of 17

Mor eover, the breadth of the statutory | anguage and the

absence of other indicia of congressional intent concerning the
jurisdictional treatnent of exchanges |ike APX denonstrates
that Congress did not address the precise question at hand.

See, e.g., Mlitary Toxics Project v. EPA, 146 F.3d 948, 958
(D.C. Gr. 1998); Formula v. Heckler, 779 F.2d 743, 758-59
(D.C. CGr. 1985). Consequently, the question becones, under
Chevron's second step, whether FERC s construction of the

FPA is reasonable. Again, given the breadth of the statutory

| anguage, FERC s interpretation of "facilities ... for [whole-
sal e] sale" as enconpassing facilities used to exercise effective
control over the sale in a power exchange is a permssible
construction of the FPA. Additionally, the FERC precedent

on which APX relies does not limt public utilities to those
entities that take title to power. See, e.g., Washington Water
Power Co., 74 FERC p 61,033 at p. 61,083-84 (1996); Citizens
Energy Corp., 35 FERC at p. 61, 453.

APX' s next contention, that FERC s statutory interpreta-
tion in the orders under reviewis inconsistent with its
precedents concerni ng power brokers and power marketers,
fares no better. APX acknowl edges that FERC relied on its
statutory interpretation announced in the Cal PX orders, but
APX contends that interpretation is unlawful. Prior to the
energence of power exchanges, FERC had di sti ngui shed
bet ween power marketers (or resellers)--which were subject
to FERC jurisdiction because they took title to electricity and
therefore used contracts as paper facilities for the whol esal e
sale of electricity--and power brokers, which were not sub-
ject to FERC jurisdiction because they only acted as agents
of the principals and had no proprietary interest in the
electricity being purchased. See Citizens Energy Corp., 35
FERC at p. 61,452-53.12 APX mamintains that it is no nore

performance of the activities involved in the business of a person or
corporation.” Hartford, 131 F.2d at 961, 966.

12 Citizens involved a non-profit organization that sought to act as
both a power broker and a power marketer. Wth respect to the
br okering services, FERC opined that no question of jurisdiction
appeared to arise. See Citizens Energy Corp., 35 FERC at p.
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than a "high tech power broker" and that, therefore, the
orders under review are contrary to Citizens, where FERC
clainmed jurisdiction because the non-profit organi zati on woul d
take title to power as a reseller, and that FERC has failed to
of fer a reasoned explanation for its departure from precedent.

Yet, FERC s decision in Gtizens is not fairly read to have
held that an entity owns facilities for the whol esal e sale of
electric power if, and only if, that entity takes title to the
power. Simlarly, in the power broker and rel ated prece-
dents cited by APX, FERC s reasoning did not address a
situation in which an entity did not take title but played a role
in setting the price at which whol esal e power sal es would
occur. See Washi ngton Water Power Co., 74 FERC at p.

61, 084 ("Washi ngton Power represents that it would not have
the obligation or ability to initiate, control, or change a
transaction."); Idaho Power Co., 74 FERC p 61, 149 at p.
61,524 (1996) (simlar); cf. LG & E Power Marketing, Inc., 68
FERC p 61,247 at p. 62,125 (1994). Therefore, when FERC
addressed how the FPA applies to power exchanges, it was

not obliged to distinguish its power broker/power marketer
precedents. 13

61, 452. However, FERC asserted jurisdiction over Citizens with
respect to its reselling services because it would be using paper
facilities, such as contracts, accounts, and records, to engage in
whol esal e sales of electric power in interstate commerce. See id. at
p. 61, 453.

13 APX al so contends that FERC s integral -to-the-transaction
standard is inconsistent with other precedents in which FERC had
held that an entity that schedul es whol esal e sal es but that does not
take title to power was not a public utility. See Idaho Power Co.,
74 FERC at p. 61,524-25. APX s contention would have force were
FERC s standard read to include any actor w thout whomtransac-
tions may not occur. But FERC nade clear that to the extent its
standard carries with it a "but for" conponent, that conponent is
limted to those entities essential for a transaction to take place at a
specific price. See Hearing Order, 82 FERC at p. 62,108 ("But for
APX' s intervention in the process, whol esal e sales transactions
bet ween buyers and sellers will not necessarily occur at the speci-
fied market price.").
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APX mai ntains that even if the Cal PX orders and Conti -
nental are the correct franme of reference, and that a power
exchange is a public utility when it exercises effective control
over sales, FERC arbitrarily concluded that APX exercised
such control |ike Cal PX and unlike Continental. FERC in
fact recogni zed that APX does not play as interventionist a
role as Cal PX in pairing buyers and sellers and in setting the
terns of their transactions, but the material simlarity it
identified was that the APX conputer selects a price within
the range set by participants and that price nmay be different
fromthe price the participants woul d have sel ected had they
engaged in direct negotiations. See Rehearing Order, 84
FERC at p. 61,086; Hearing Order, 82 FERC at p. 62, 108.

APX somewhat m sses the point in its response that this
observation is "irrelevant” because participants in its nmarket
voluntarily submit to its "price setting"” role and are, there-
fore, not controlled by APX. FERC concluded that even if,
under its current terns of service, APX may face economc

di sincentives fromsetting price at the highest possible point
within the participants' range, because APX had the power to
set a price different fromone that would have resulted from
direct negotiations, APX exercised effective control over sales
inits market. Thus, FERC s analysis suffices to show that
vol untary participation in APX s marketpl ace does not make
irrelevant the potential gap between the APX-set price and a
directly-negotiated price.

However, there is sone force to APX s argunent that it is
materially different from Cal PX because all participants in
APX' s mar ket pl ace, unlike sonme of those in the Cal PX mar-
ket, can choose not to trade through APX s system at any
time and can carefully calibrate their bids through price and

Wth respect to APX' s contention that FERC failed to consider
whet her it need assert jurisdiction over APX in order to protect
consumners inasnmuch as FERC regul ates sellers participating in
APX transactions, because APX did not raise this issue before
FERC in its rehearing request, the court lacks jurisdiction to
consider it under FPA s 313(b). See Granholmex rel. M chigan
Dep't of Natural Resources v. FERC, 180 F.3d 278, 282 (D.C. Cir.
1999).

Page 14 of 17
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time limts. FERC s analysis mght have del ved deeper into
why the power to select a price within a range set by

partici pants gives APX "control" over sales even when APX
mar ket participants, presuned to be rational profit-seekers,
choose to rely on APX' s conputer to determ ne a nmarket -
clearing price in lieu of direct negotiations, power brokers,
Cal PX, or any other nmarketplaces that nmay devel op, particu-
larly given that participants can exit fromthe APX market -
pl ace at any tine should inequities or nore attractive alterna-
tives appear. It is also true, as APX contends, that, under
t he Federal Power Act, Congress did not vest FERC with
general jurisdiction over all participants in the whol esale
el ectric power industry, regardl ess of whether the industry
undergoes significant transformati on not anticipated by Con-
gress. See Chenehuevi Tribe of Indians v. FPC, 420 U.S.

395, 422-24 (1975); Henry v. FPC, 513 F.2d 395, 401 (D.C
Cr. 1975).

Nonet hel ess, Congress chose broad | anguage to descri be
FERC s jurisdiction, and, under the applicable deferenti al
standard of review, see Public Uil. Commin of the State of
California v. FERC, 143 F.3d 610, 615 (D.C. CGr. 1998), the
court cannot say that FERC unreasonably concl uded t hat
facilities used to exercise control over whol esale sales are
subject to its jurisdiction and that the power to establish the
price at which sales will take place, notw thstandi ng narket
partici pants' voluntary acqui escence in the exercise of such
power, is sufficient to denobnstrate such control. Al though
the roles APX and Cal PX play in their respective markets
differ in certain respects, FERC could reasonably focus,
consistent with the standards it has adopted for operators of
power exchanges, on the power to set price as being indica-
tive of exercising control over whol esale sales of electricity.
Wth respect to that criterion, the record supports FERC s
view that APX is nore |ike Cal PX than Continental. |ndeed,
APX acknow edged in its brief that it "is no nmere bystander
in the market it operates."” At oral argument APX conceded
that participants who bid in the APX narket are obliged to
accept the price APX sets within the overl appi ng range
establ i shed by the participants' bids, a price which, in theory,
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could al ways be set at the highest point in that range w thout
t he know edge of participants or ratepayers. These acknow -
edgnents are tantamount to a concession that APX is a de
facto third party to the buyer-seller transaction, and, thus,
that its services make it an integral part of the transaction

Al t hough FERC may concl ude after a period of experience
in the new conputerized market for electricity that regulation
of such entities as APX is no | onger necessary, FERC could
reasonably conclude in the orders under review that the
manner in which APX participates in the sale and purchase
makes it a de facto third party to the transacti on and not
sinmply a bystander that provides information that the parties
can accept or reject. Wile the parties voluntarily decide to
use APX s services and can set limts on the prices at which
they will sell and buy, they are bound to the market price
that APX sets within those limts once they submit a bid. So
far as the record indicates, FERC has no way to deterni ne at
this point exactly where APX will set the market price; there
is no experience to show whether the APX price may al ways
be on the high end or, conversely, on the | ow end, of the
parties' price range. Simlarly, because APX treats infornma-
tion concerning the frequency of market clearing as a pro-
prietary trade secret, it is unclear fromthe record how
responsi ve the APX market price is likely to be to partici-
pants' bi ddi ng behavi or, and, consequently, bidders' tine
limts may afford insufficient |everage. Notw thstanding
FERC s determ nation that prices set by APX for its services
will be fair and just, it remains to be seen whether prefer-
ences or other forms of discrimnation or unfairness may
result from APX s operations.

Under these circunstances, FERC s determination is rea-
sonable even if participants in APX s market have deci ded
that savings fromthe |ower transaction costs of the APX
pricing system outwei gh any of its disadvantages relative to a
mar ket - based, directly-negotiated pricing system Al though
FERC mi ght have taken a different tack, relying i nstead on
i ndirect nmonitoring of APX through review of filings by public
utilities that participate in the APX marketpl ace, see 16
U S.C. s 824d(c); LG&E Power Marketing, Inc., 68 FERC at
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p. 62,124, its decision to assert jurisdiction directly over APX
is consistent with the Act and the standards FERC has

adopted for power brokers and resellers. |In time, FERC

may agree that APX s price "setting" activities reflect the
collective actions of the voluntary, profit-seeking participants
in a market, and is undertaken as an agent of the parties

rather than as an independent agent; but deference to

FERC s expertise is due where it concludes that APX s de

facto third-party role is substantively different fromthat of a
traditional power broker over which FERC has previously

di scl ai med jurisdiction

Finally, APX s challenge to the filing requirenments FERC
i nposed i s unpersuasive. In many respects, FERC has
treated APX |ike other public utilities that |ack nmarket
power, granting it the same waivers as those utilities. See
Rehearing Order, 84 FERC at p. 61,086; Hearing Order, 82
FERC at p. 62,110. To the extent that APX has been treated
differently, that treatment flows fromthe differences between
the role APX plays in jurisdictional sales, and the role played
by other public utilities granted market-based rate authority.
FERC has no prior experience with a market |ike the one
APX operates and it is entirely possible that the type of
information it seeks to have filed, nanely, a detailed state-
ment concerni ng APX s business, could ultimtely cause
FERC to conclude, in light of experience with the APX
market, that there is no need for APX to be regulated. In
the nmeantinme, the court cannot conclude that FERC s filing
requi renents are arbitrary inasnuch as those requirenents
are reasonably related to FERC s legitimate regul atory con-
cerns and to the differences between APX and other public
utilities. APX s objections cannot overcome the fact that how
APX adjusts the price goes to the essence of FERC s juris-
di ctional concern--to ensure that APX' s rate-setting and
power sal es nechanisns are "just, reasonable, and not unduly
discrimnatory or preferential."” Hearing Order, 82 FERC at
62, 107.

Accordingly, we deny the petition for review.
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