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Wth himon the briefs were WlliamR Richardson, Jr.,
Lynn R Charytan, Theodore A. Livingston, John E. Miench
and Kaspar J. Stoffel mayr.

Drew S. Days, IIl, argued the cause for petitioner Quest
Conmuni cati ons Corporation. Wth himon the briefs was
Robert H. Loeffler. Kenneth W Irvin entered an appear-
ance.

Ri chard K. Welch, Counsel, Federal Conmunications Com
m ssion, argued the cause for respondents. Wth himon the
brief were Joel |I. Kl ein, Assistant Attorney General, U S.
Department of Justice, Catherine G O Sullivan and Adam D.
H rsh, Attorneys, Christopher J. Wight, CGeneral Counsel,
Federal Conmuni cations Comni ssion, Daniel M Arnstrong,
Associ ate CGeneral Counsel, and John E. Ingle, Deputy Asso-
ciate Ceneral Counsel.

David W Carpenter argued the cause for intervenors
AT&T Corporation, et al. Wth himon the brief were Peter
D. Keisler, Mark C. Rosenblum Roy E. Hoffinger, WIIiam
Single, 1V, Jeronme L. Epstein, Donald B. Verrilli, Jr., How
ard J. Synons, Sara F. Seidman, Al bert H Kranmer, Andrew
D. Lipman, Richard M Rindler, W Anthony Fitch, Brian
Conboy, Thomas Jones and Robert M MDowell. Genevieve
Morelli and Mchael J. Shortley, 111, entered appearances.

John Thorne, Mchael E. dover, Mark L. Evans and M
Robert Sut herl and were on the brief for amci curiae Bell
Atl antic Tel ephone Conpani es.

Before: Silberman, WIllians and Tatel, C rcuit Judges.
pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, Grcuit Judge: Until various conditions relating
to conpetition in local ("intraLATA") tel ephone service are
sati sfied, the Tel ecomuni cations Act of 1996 generally bars
each Bell operating conpany ("BOC') from providing |ong
di stance ("interLATA") service originating in the region
where it provides |ocal service:
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Neither a Bell operating conpany, nor any affiliate of a
Bel | operating conpany, may provide interLATA ser-
vi ces except as provided in this section

s 271(a) of the Communications Act, 47 U S.C. s 271(a).

In May 1998 two of the BOCs, U S WEST and Anmeritech,
announced deals with Qaest Comunicati ons Corporation
under whi ch each BOC woul d market Qnest's |ong di stance
service to its customers. Each BOC enpl oyed a special |abe
for the resulting package ("Buyer's Advantage" for U S
VEEST, "Conpl et eAccess” for Ameritech); each offered the
customer "one-stop shopping” for both |ocal and |ong dis-
tance, with all custonmer support (sign-up and servicing)
through the BOC' s own toll-free nunber. Quest was to
conpensate each BOC with a fixed fee for every custoner
obt ai ned.

Competitors of Qrmest in the I ong distance market filed
conmplaints in two federal district courts, which referred them
to the FCC. The Conmission invited the filing of adm nistra-
tive conmplaints, which duly followed. The Conmi ssion held
adj udi cati ve proceedings and ultimtely issued the order un-
der review here, finding the agreenents in violation of s 271
AT&T Corp. v. Ameritech Corp., 13 FCC Rcd 21, 438 (1998).

U S WEST, Aneritech, and Qaest petitioned for review.

The statutory term "provi de" appears to us sonewhat
anbi guous in the present context. The Conmi ssion believes
that the disputed arrangenments woul d give the two BOCs
positions in the market for local and | ong distance service that
woul d greatly advantage them once they become explicitly
entitled to provide | ong distance service. G ven the reason-
abl eness of that belief, and its relation to the overall purposes
of the Act, we find the Comm ssion's interpretation here
per m ssi bl e.

* Kk %

As we said, s 271 says that a BOC nmay not "provide
i nter LATA services except as provided in this section.” Ex-
ceptions in the Act allow several fornms of interLATA service
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i mediately; the rest--including the sort of service at issue
here--is permtted, on a state-by-state basis, only upon appli-
cation and FCC approval pursuant to s 271(d). See general -

Iy SBC Comuni cations Inc. v. FCC, 138 F.3d 410, 412-14

(D.C. Cr. 1998) (explaining history and structure of s 271(c)-
(d)). Neither US WEST nor Ameritech has received

s 271(d) approval for any state: each is therefore subject to
the general s 271(a) prohibition

Under Chevron U.S. A Inc. v. NRDC, 467 U.S. 837 (1984),
we of course honor Congress's clearly expressed answer to
the "question" confronted by the agency. See id. at 842-43.
Petitioners claimthat s 271(a)'s ban clearly cannot apply to
any marketing arrangenents; as the two Qaest arrange-
ments are a form of marketing, they reason that the Conm s-
sion necessarily erred in its expansive view of "provide."

Petitioners base this claimon s 272 of the Act. It requires
that each BOC, even after receiving s 271(d) approval, pro-
vi de nost interLATA services only through a separate affili-
ate. See 47 U.S.C. s 272(a). Further, s 272(g)(2) places the
following restriction on the BOC and its affiliate:

A Bell operating conpany may not market or sell inter-
LATA service provided by an affiliate required by this
section within any of its in-region States until such
conpany is authorized to provide interLATA services in
such State under section 271(d) of this title.

Id. s 272(g)(2). The BOCs argue that since this section
prevents them from marketing the interLATA service of an
affiliate until they receive the go-ahead under s 271(d), it
carries a clear inplication that they may, before that date,
mar ket the interLATA services of a non-affiliate such as
Qnest. The Conmi ssion agreed--to the extent of reading

s 272(g)(2) as showi ng that the forbidden "provi[sion]" of

s 271(a) cannot cover all marketing relationships. See 13
FCC Rcd at 21,463, p 32. But sonme arrangenents that are
marketing in the conventional sense of the word, it thought,
could also qualify as provision of service forbidden under

s 271(a). See id. at 21,463-64, p 33.
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Addressing this precise question first, we think it plain that
the Conmi ssion's reading of the two sections has not led it
into any logical contradiction. So |long as there remains sone
non-trivial range of marketing of non-affiliate services that
does not fall under the s 271(a) ban, the Comm ssion pre-
serves sone scope for s 272(g)(2)'s inplicit authorization
The BOCs argue that the Commission in fact | eaves no such
room pointing to | anguage in the Order saying that although
a BOC could offer its marketing services to a |long distance
supplier, it could not "represent[ ] that [the marketed] prod-
uct or service is associated with its nane or services.” 1d. at
21,474, p 50. Thus the Comm ssion's view would, they say,
allow a marketing arrangenent only if it "has no conceivable
busi ness purpose.” The exact meaning of "associated with its
nane or services" is not before us, but we read the phrase
together with the Comm ssion's expression of concern about
the BOCs' developing a "first nover's advantage" over |ong
di stance carriers in the as yet undevel oped full-service mar-
ket. 1d. at 21,467-68, 21,473, pp 40-41, 49. Thus, although
t he Conmi ssion's view bars the BOCs fromtaki ng advant age
of some of the synergies that their marketing of interLATA
service mght exploit, it cannot be said to cut the inplicitly
perm ssi bl e marketing down to zero or its functional equiva-
lent. For exanple, the Conmi ssion's decision explicitly al-
lows a BOC to offer the services of its marketing depart nment
for sale of interLATA services, subject to the proviso noted
above. The Conmi ssion cannot be said to have squeezed the
life out of s 272(g)(2)'s inplied perm ssion. Thus, the BCCs'
argunent froms 272(g)(2) doesn't conpel the narrow readi ng
they claimfor s 271(d).

Nor are there other reasons to suppose Congress clearly
i ntended such a narrow interpretation. Unlike nunerous
other ternms in the Tel ecommuni cations Act of 1996, neither
the word "provide" nor the phrase "provide interLATA ser-
vices" is anywhere defined in the Act. Cf. 47 U S.C. s 153

(definitions). "InterLATA service" is defined--as "tel ecom
muni cati ons between a point |located in a | ocal access and
transport area and a point |ocated outside such area," id.

s 153(21)--but that doesn't help: the definition does not
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specify some necessary relation of an actor to such tel ecom
muni cati ons. Nor do any of the various ordi nary neani ngs of
"provi de" appear necessarily superior in this context. See 13
FCC Rcd at 21,460, p 27 (conparing dictionary definitions).

Petitioners also point to nunerous other places where the
Act uses the term"provide" or its cognates, see 47 U S.C.
s 153(44) ("provider of teleconmunications services"); id.
s 153(45) ("provide tel ecomunications services"); id.
s 271(c) ("providing access and interconnection"); id.
s 272(a) ("provide" various services, including interLATA
services); id. s 275 ("provision of alarmnonitoring ser-
vices"), arguing that the Conm ssion's assignnent of narrow
meani ngs to "provide" in those instances conpel s equal nar-
rowness here. But although we normally attribute consistent
meani ngs to statutory terns, "[i]dentical words may have
di fferent nmeani ngs where the subject-matter to which the
words refer is not the sanme in the several places where they
are used, or the conditions are different.” Waver v. USIA
87 F.3d 1429, 1437 (D.C. Cir. 1996) (internal quotation omt-
ted). As the Conmi ssion noted, no other section besides
s 271(a)-(b) uses "provide" to describe a restriction on BOCs'
entry into a market where the lifting of the restriction
depends on the BOCs thenselves. 13 FCC Rcd at 21, 462,
p 30. A narrow reading would thus tenpt the BOCs to defer
conduct that Congress hoped to accelerate--acts facilitating
t he devel opnent of conpetition in the intralLATA market.

FCC s reading of "provide" to include the BOCs' actions
here, noreover, appears clearly reasonable in the specific
context of s 271. See Chevron, 467 U S. at 845. As the
Conmi ssion noted, s 271 both gives the BOCs an opportunity
to enter the |ong-distance nmarket and conditions that oppor-
tunity on the BOCs' own actions in opening up their |oca
markets. See 13 FCC Rcd at 21,645, p 36. The Conm ssion
vi ewed the powerful incentive set up by this schene as
shedding Iight on the market entry prohibition

[I]n order to determ ne whether a BOC is providing
i nter LATA service within the meaning of section 271, we
nmust assess whether a BOC s involvenent in the |ong
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di stance narket enables it to obtain conpetitive advan-
tages, thereby reducing its incentive to cooperate in
opening its local market to conpetition

Id. at 21,465, p 37.

Thi s seens reasonabl e as a general approach. O course
t oo-broad a notion of "conpetitive advantage" or "incentive"
could make it nonsensical, turning it into an excuse to stifle
the BOCs at every opportunity. But the FCC found that the
arrangenents here woul d have afforded the BOCs in question
a serious advantage, nanely a "first nover's advantage" over
any non-BOC firnms hoping to secure a position in the antici-
pated full-service market. See id. at 21,467-68, 21,473, pp 40-
41, 49. By offering one-stop shopping for local and | ong
di stance under their own brand nanme and with their own
customer care, see id. at 21,466, p 38, U S WEST and
Ameritech could build up goodwill as full-service providers,
positioning thenselves in these markets before s 271 all ows
themactually to enter. There appears to have been specific
congressi onal concern over the inmpact of jointly marketed
| ocal and | ong distance service; this is manifested in the
s 271(e) rule barring the major interLATA carriers from
jointly marketing their interLATA service with | ocal service
obtained froma BOC, for three years or until the BOC in
guesti on gains access to the |ong distance nmarket under
s 271, whichever is first. See id. at 21,473-74, p 49, 47
US. C s 271(e)(1). If the BOCs could secure this advantage
wi t hout opening their |ocal service markets, the blunting of
the intended incentive would be considerable--or so the
Conmi ssion coul d reasonably find.

Petitioners seek to press the s 271(e) |ikeness further.
They note that the Commi ssion, despite what they claimis an
incentive structure simlar to s 271(a)'s, relied on the First
Amendnent in allow ng | ong distance carriers covered by
s 271(e) to engage in certain advertising activities paralleling
what is forbidden here. See In the Matter of I nplenenta-
tion of the Non-Accounting Safeguards of Sections 271 and
272 of the Communications Act of 1934, as anmended, 11 FCC
Rcd 21905, 22,040-41, pp 279-80. But s 271(e) allows the
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I ong distance carriers to (1) offer and market separately their
| ong di stance service plus resold BOC services, and (2) offer
and market jointly their long distance service and | oca

service not based on resold BOC services. |In that context,

t he Conmi ssion allowed a covered carrier to proclaimits

of fers both of Iong distance and of resold BOC | ocal service in
a single ad, so long as it did not offer such service as a
"bundl e" or otherwi se with "one-stop"” shopping. 1d. In

short, it let themtruthfully advertise the services they could
lawful ly provide, but no nore. As the BOCs are barred from
providing interLATA service until they have surnounted the

s 271(d) hurdles, the present case presents no real anal ogy.

Cont ext al so explains the Conm ssion's application of the
"engage in the provision of alarmnonitoring"” |anguage of
s 275. The Conmi ssion and the petitioners spar over wheth-
er the Conm ssion's approach here is genuinely different, but
we need not resolve the clash, as the differences in the
statutory contexts justify different outcomes. See 13 FCC
Rcd at 21,462-63, p 31. Incentives are not as crucial in a
situation where the business prohibition will be lifted in a
fixed time, as they will for alarmnonitoring, see 47 U S.C
s 275(a)(1l), as where its duration depends on the BOC s own
actions.

The Conmi ssion's action here of course does not represent
a conpl ete demarcation of the border between permtted
mar keti ng and forbidden provision. That is entirely reason-
able. Apart fromthe Conm ssion's general authority to
choose between adj udication and rul emaki ng, see NLRB v.
Bel | Aerospace Co., 416 U. S. 267, 294 (1974), it nakes sense
for it to proceed through case-by-case judgnents of a ques-
tioned action's likely effect--whether, for exanple, the mar-
keting materials will cause consuners to identify the services
with the BOC. Wile--as we've noted--sone of the Conm s-
sion's | anguage on incentives is rather broad, it is not incon-
sistent with future judgnents balancing the interests that are
rel evant under s 271(a). W are also puzzled by the Com
m ssion's concern that the two BOCs in each instance laid
down the terns for the transaction, which Qaest hunbly
accepted. 13 FCC Rcd at 21, 449-50, 21,452, pp 10, 14. As
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the BOCs had uni que advantages to offer Qmest, this course

of events was hardly surprising; we cannot see that the issue
of who first proposed what to whom has much bearing on the
policy values at stake. But the Comm ssion's detours on the
subj ect do not appear to have played a decisive role inits
deci si on.

Petitioners also assert a want of substantial evidence.
They regard the Commission's ultimate finding as belied by
Qnest's repeated identification in the BOCs' marketing mate-
rials as the long distance provider. But that identification is
still consistent with the viewthat the materials as a whole
woul d | ead consuners to |ink | ong-distance service to the
BOCs, particularly as long distance was offered only as part
of a full-service package with a BOC brand nanme. Nor does
it appear that the FCC, by pointing to various activities
characterized as "typically performed by those who resel
i nter LATA services," 13 FCC Rcd at 21,471-73, pp 46, 48, was
sonmehow suggesting that the ultimate finding of "provider"
status depended on an internediate finding of "reseller”
status; petitioners' argunments that they are not actually
resellers are thus m sgui ded.

The petitions are

Deni ed.
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