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Steven B. CGoldstein, Attorney, National Labor Rel ations
Board, argued the cause for respondent. Wth himon the
brief were Linda Sher, Associate General Counsel, John D
Bur goyne, Acting Deputy Associ ate General Counsel, and
Davi d Habenstreit, Supervisory Attorney.

Scott A. Brooks argued the cause and filed the brief for
i ntervenor.

Before: G nsburg, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Grcuit Judge Rogers.

Rogers, Circuit Judge: Reno Hilton Resorts ("Reno Hil -
ton") appeal s the decision and order of the National Labor
Rel ati ons Board ("Board") that it had violated ss 8(a)(1) and
(3) of the National Labor Relations Act ("Act"), 29 U S.C
ss 158(a)(1) and (3), by contracting out the work of its
recently unionized security service. See Reno Hilton Re-
sorts, 326 NLRB No. 154, 1998 W. 723981, at *1 (Sept. 30,
1998). Reno Hilton contends that the Board m sstated and
m sapplied the appropriate |egal standard for determ ning
whet her an enpl oyer's di scharge of an enpl oyee constitutes
an unfair |abor practice, and | acked substantial evidence to
support its finding of discrimnatory intent. Finding these
contentions unpersuasive, we deny the petition for review and
grant the Board's cross-application for enforcenment of the
order.

VWhen Reno Hilton began operating what was fornerly a

Bal ly's hotel -restaurant-casino conplex in 1992, it inherited
Bally's security staff, the nenbers of which were not repre-
sented by any | abor organi zation. Shortly thereafter, while

i npl enenting a cost-savings plan, Reno Hilton considered and
rejected various proposals to contract out a nunber of securi-
ty positions, despite a projected annual savings ranging from
$24, 000 to $96, 000.

In June 1993, International Union, United Plant CGuard
Workers of America ("Union") began a canpaign to organi ze
Reno Hilton's security enployees. After |losing an election by
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a vote of 51 to 34, the Union filed unfair |abor practice
charges with the Board. While those charges were pending,1
the Union started another canpaign in 1995 to organi ze Reno
Hlton's security enployees, and an el ecti on was schedul ed

for Septenber 1995. Reno Hilton retained a |abor consulting
firm The Burk Group, to assist it in its opposition to the
uni on canpaign, as it had done in the first canpaign. Shortly
before the election, Gary Parillo, an "anti-union" security
enpl oyee, was called into the office of Reno Hilton's director
of security, Dave Bennett, to neet with a Burk Goup official
A col or-coded chart in the office listed various security de-
partment enpl oyees and their position on the Union's orga-
nizing efforts. The Burk Goup official asked Parillo to help
det erm ne which security enployees were pro- or anti-union
advising Parillo that if the Union cane in, the hotel would
contract out the security jobs and showing Parillo figures
purporting to represent the associ ated cost savings.

The Union won the election by a vote of 44 to 33 and was
certified by the Board on Qctober 12, 1995, as the exclusive
col l ective-bargaining representative of the full-tine and regu-
lar part-time security enployees at the Reno Hilton. Shortly
before and after the election, Reno Hlton's managenent
i ndicated to rank-and-file enpl oyees that the presence of the
Uni on woul d nean that "things would get really rough."

Wthin two weeks of the Union's certification, the Hilton
Hotel's Vice President, Jim Anderson, nmet with Bennett
regardi ng contracting out Reno Hilton's security work. Ac-
cording to Lee Boekhout, a Reno Hilton security enpl oyee,
Bennett's inpression after that neeting was that Reno H lton
"may have lost the battle,” but it had "won the war," and that
"they [i.e., the unit security enployees] were gone." Bennett
reassured Boekhout, however, that his job was protected
because, Bennett clainmed, he was able to save the jobs of the

1 After finding in another proceeding that Reno Hilton had
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vi ol ated sections 8(a)(3) and (1) of the Act, an administrative |aw

j udge reconmended that the 1993 el ecti on be set aside. See Reno
H lton, Nos. 32-CA-13618, 32-RC 3777 (Aug. 18, 1994). The

Board substantially affirnmed the decision of the ALJ. See Reno
H lton Resorts, 320 NLRB 197, 197 n.4, 211 (1995).
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ten or el even enpl oyees who supported Reno Hilton's posi-
tion in the el ection canpaign

During contract negotiation sessions from Novenber 1995
to early August 1996, Anderson continually proposed to the
Union that Reno Hilton would have the right to contract out
its security work. The Union presented counter proposals to
t he subcontracting plans, which Reno Hlton rejected. Ac-
cording to the Union President, Anderson assured the Union
negotiators that Reno Hilton had no present intention to
contract out its security work. Be that as it may, in Febru-
ary 1996, Bennett sent a nenorandumto Reno Hilton's
president advising that his investigation with two potenti al
subcontractors of the costs of bringing in an outside security
service indicated that Reno Hilton could save a considerabl e
anmount of money. In April 1996, several high-ranking Hlton
Corporation and Reno Hilton officials discussed the econom
ics of contracting out the security work. During this tine the
adm ni strative assistant to Reno Hilton's director of security,
and its director of human resources spoke to Boekhout about
changing the job titles of anti-Union enpl oyees to protect
their jobs fromthe immnent elimnation in the wake of
contracting out.

Then, in June 1996, Reno Hilton presented the Union with
a proposed wage freeze and an unrestricted right to contract
out. When the Union rejected the proposal, Reno Hilton
responded with a proposal for a three-year contract with a
wage ceiling of $10.43 and a one-year bar on contracting out
security work. The Union rejected this proposal as well as a
third proposal for no wage adjustment and unrestricted rights
to contract out. The security enployees went on strike. The
strike lasted fromthe end of July 1996 until m d-August 1996,
at which point Reno Hlton and the Union entered into a
col l ective bargai ning agreenent. The agreenent froze
wages, prohibited discrimnmnation agai nst enpl oyees on the
basi s of union or non-union status, and provided that Reno
H lton had the right to "[c]ontract or subcontract any work."

In Cctober 1996, Reno Hilton conducted a financial inpact
anal ysis of contracting out that estimated savings of over $1.5
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mllion over three years. On Novenber 1, 1996, hotel offi-
cials met with a potential subcontractor, Anerican Protective
Services, to discuss cost and quality issues. The sane day,
Anderson wote to the Union President requesting a neeting

to discuss the results of the hotel's inquiry into contracting
out. Prior to the neeting, Anderson informed the Union that
contracting out security work at the avail abl e base wage rate
of $7.50 per hour would save Reno Hilton $4.23 per hour per
enpl oyee. Also, prior to the neeting, hotel officials nmade the
decision to contract out its security work in January 1997,

unl ess the Union would agree to a wage cut equal to the

proj ected cost savings of contracting out.2 Reno Hilton's
financial statement purported to show a decline of $10, 587, 156
in net revenues in 1996 fromthe prior year

Before the contracting out decision was inplenmented in
January 1997, Reno H lton made two offers to the Union to
avoi d subcontracting. At the neeting with the Union Presi-
dent in |ate Novenber 1996, Anderson stated first, that Reno
H I ton woul d save over $500,000 annually by contracting out
the security work of rank-and-file enployees; second that the
Uni on counter-proposal s projecting over $400,000 annual sav-

i ngs were unacceptable; and third, that if the Union wanted
to avoid contracting out, it wuld have to agree to a base
wage rate for Reno Hilton's security staff of $7.75 per hour
whi ch included the $0.25 per hour profit margin it would have
to pay the subcontractor. In response to the Union's protest
that the proposed wage decrease was an attenpt to drive it
out, inasmuch as Reno Hilton had not tried to | ower wages in
this manner during the contract negotiations, Anderson
clained that the cost saving benefits of contracting out had
only recently become apparent. The Union rejected this

avoi dance offer.

2 In January 1997, Reno Hilton discharged all of the security
bar gai ni ng unit enpl oyees and contracted out their work to Ameri -
can Protective Services, which has supplied Reno Hlton the sanme
nunber of full-time security officers as those utilized prior to the
contracting out. Approximately thirteen of Reno Hilton's forner
security enpl oyees obtai ned enpl oyment with Anerican Protective
Servi ces.
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Anot her avoi dance offer was made the following nonth. In
early Decenber 1996, Reno Hilton inforned the Union that
the hotel would contract out its security work in January
1997. On Decenber 20, 1996, the Union filed unfair |abor
practice charges on the ground that the conpany contracted
out its security work in retaliation for the enpl oyees' union
activity while protecting the jobs of "loyal" enployees. At an
el event h hour neeting before Reno Hilton contracted out,
Anderson reiterated the $7.75 offer, informng the Union that
no amount of cost savings proposed by the Union would
substitute for accepting that wage rate. Reno Hilton al so
proposed to nmake severance pay contingent upon the enpl oy-
ees' agreeing not to sue Reno Hlton. The Union rejected the
of fer.

In response to the Union's Decenber 1996 charges, the
ALJ ruled that Reno Hilton had violated ss 8(a)(3) and (1) of
the Act by contracting out its security enployees' work and
dismissing all of its security enployees, and recomended
i medi ate and full reinstatenent of the enployees with back
pay and benefits. The Board affirmed substantially all of the
ALJ's rulings, findings, and conclusions, and expanded the
remedi es to include a broader cease-and-desist order, 3 rescis-
sion of the subcontract with Anerican Protective Services,
and restoration of the status quo ante by ordering Hlton to
re-establish an in-house security force. Reno Hilton peti-
tioned the court for review under 29 U S.C. s 160(f), and the
Board cross-petitioned for enforcenent of its order under
s 160(e).

Under s 8(a)(3) of the Act, it is an unfair |abor practice for
an enpl oyer "to encourage or discourage nenbership in any
| abor organization," "by discrimnation in regard to hire or

3 The anended order provided for the expungenment fromthe
enpl oyment records of the term nated security enployees all refer-
ences to the unlawful discharge, and required Reno Hlton to
produce enpl oynent records necessary to cal cul ate back pay due to
the term nated enpl oyees.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1484 Document #481280 Filed: 12/03/1999

tenure of enploynent or any termor condition of enploy-

ment." 29 U S. C s 158(a)(3). Such conduct al so would

violate s 8(a)(1l) because it "interfere[s] with, restrain[s], or
coerce[s] enployees in the exercise of" their labor rights. 29
US. C s 158(a)(1l); see Power Inc. v. NLRB, 40 F.3d 409, 417
n.3 (D.C. Cr. 1994). An enployer violates ss 8(a)(3) and (1)
if it takes adverse action agai nst an enpl oyee because of the
protected union activity. See 29 U S.C ss 158(a)(3), (1);

LCF, Inc. v. NLRB, 129 F.3d 1276, 1281 (D.C. Cr. 1997).

At the outset, Reno Hilton maintains that the Genera
Counsel 's decision not to pursue a s 8(a)(5) charge agai nst
the hotel for bad faith in bargaining for the contracting out
cl ause precludes an unfair |abor practice clai munder
s 8(a)(3) for exercising its rights under that clause. W
di sagree. A decision not to prosecute is made for nmany
reasons, sonetines for reasons unrelated to the nerits of the
charge. See, e.g., Heckler v. Chaney, 470 U S. 821, 831, 105
S. C. 1649, 1655-56, 84 L.Ed.2d 714 (1985). Reno Hilton
of fers nothing to show that the General Counsel's decision
was based on an affirmative finding of good faith by Reno
Hlton in all its actions under the parties' agreement. Even
assum ng the General Counsel's exercise of its prosecutori al
di scretion could support an inference that the hotel had
bargai ned for the contracting out clause in good faith, Reno
Hlton proffers no persuasive authority for the proposition
that such an inference precludes a s 8(a)(3) violation for
discrimnation in the exercise of rights under the bargained-
for contracting out provision

In contending that its exercise of its contracting out rights
under the parties' agreement cannot be deemed a s 8(a)(3)
violation, Reno Hilton relies on the Sixth Grcuit's decision in
"Automatic" Sprinkler Corp. of America v. NLRB, 120 F.3d
612, 620 (6th Gr. 1997), cert. denied, 118 S. C. 1675, 140
L. Ed. 2d 813 (1998). 1In that case, the court held that the
enpl oyer's exercise of its contractual right to subcontract did
not constitute a violation of s 8(a)(3). But as the dissenting
judge noted, the majority did not address the findings of the
ALJ as adopted by the Board that the enployer's conduct
was notivated by anti-union aninus. See id. at 622 (Ryan, J.,
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di ssenting). Further, the decision in Automatic Sprinkler

whi ch has not yet been cited with approval outside of the
Sixth Grcuit, is at odds with the general principle that a
party cannot exercise its contractual rights in violation of the
law. Thus, the Tenth Circuit in Capitol Steel & Iron Co. v.
NLRB, 89 F.3d 692, 696-97 (10th G r. 1996), declined to

count enance the cal cul ated use of waiver clauses in a contract
to underm ne the coll ective bargai ning process, affirmng the
Board's finding of a s 8(a)(5) violation where the enpl oyer
had announced wage increases "in such a way and at such a

time as to sway the enpl oyees who would i nmedi ately there-
after vote on [the enployer's] 'last and final offer.” " Simlar-
ly, the Third CGrcuit in NLRB v. Joy Technol ogies, Inc., 990
F.2d 104, 111 n.7 (3d Gr. 1993), noting that "contract |an-
guage does not exenpt the Enployer fromits obligation to

act lawfully under the NLRA, " affirned the Board' s finding
that the enpl oyer had unlawfully abused the superseniority
clause in the parties' contract by transferring a position so as
to "ensure that Beightol would remain union conmmtteenman

and obtain the higher-paying position." So too, in Gannett
Rochester Newspapers v. NLRB, 988 F.2d 198, 203 (D.C. Gir.
1993), this circuit observed that "[u] nder the clear-and-
unm st akabl e standard [for waiver], courts may 'not infer
froma general contractual provision that the parties intended
to waive a statutorily protected right unless the undertaki ng
is explicitly stated.” " 1d. (quoting Metropolitan Edi son Co.
v. NLRB, 460 U.S. 693, 708 (1983) (internal quotation omt-
ted)). Even when the waiver is explicit, noreover, the waiver
is not read broadly. See id. Because the record is devoid of
evidence to infer, nmuch | ess show, that the Union waived its

s 8(a)(3) rights by entering into the agreement with Reno
Hlton, there is no basis for adopting either Reno Hilton's
contention or the Sixth GCircuit's analysis in Automatic Sprin-
kler.

M.
Consequently, the heart of Reno Hilton's appeal turns out

to be its contention that the Board | acked substantial evi-
dence of anti-union animus to find a violation of ss 8(a)(3) and
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(1). First, it maintains that the General Counsel did not
establish a violation of the Act under Wight Line,4 because
the ALJ misstated the test, gave controlling weight to evi-
dence outside the s 10(b) period, failed to consider changed
ci rcunst ances pronpting the contracting out decision, and
made i nappropriate conpari sons between Reno Hilton and

other Hilton hotels. Second, Reno Hlton maintains that it
rebutted any evidence of anti-union aninus by establishing
that its decision to contract out was driven by econonic
consi derations, and that the ALJ erred by not considering
such evi dence and by drawi ng negative inferences from Reno
Hilton's failure to call certain witnesses. Neither contention
i S persuasive.

The court will affirmthe findings of the Board unl ess they
are "unsupported by substantial evidence in the record con-
sidered as a whole," Ceneral Elec. Co. v. NLRB, 117 F.3d
627, 630 (D.C. Cir. 1997), or unless the Board "acted arbitrari -
ly or otherwise erred in applying established lawto the facts.™
Al | egheny Ludl um Corp. v. NLRB, 104 F.3d 1354, 1358 (D.C
Cr. 1997) (quotation and citation omtted). The court nust
"take account of anything in the record that 'fairly detracts
fromthe weight of the evidence supporting the Board's
conclusion.” Ceneral Elec., 117 F.3d at 630 (quoting Univer-
sal Camera Corp. v. NLRB, 340 U. S. 474, 488, 71 S. . 456
464-65, 95 L.Ed. 456 (1951)). Even if the court m ght have
reached a different conclusion had the court considered the
i ssue de novo, the court will uphold the Board's decision if it
i s supported by substantial evidence in the record. See
Synergy Gas Corp. v. NLRB, 19 F.3d 649, 651 (D.C. Gr.

1994). The court gives even greater deference to the Board's
determ nati on of questions of notive, see Laro M ntenance

4 251 NL.RB. 1083, enf'd, 662 F.2d 899 (1st Cr. 1981),
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cert.

denied, 455 U. S. 989, 102 S. C. 1612, 71 L.Ed.2d 848 (1982), which

was upheld in NLRB v. Transportation Managenent Corp., 462

U S 393, 399-403, 103 S. C. 2469, 2473-75, 76 L.Ed.2d 667 (1983),
overruled in part on other grounds by Director, Ofice of Wirkers

Compensati on Prograns, Dep't of Labor v. Geenwich Collieries,
512 U. S. 267, 276-78, 114 S. . 2251, 2257-58, 129 L.Ed.2d 221
(1994).
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Corp. v. NLRB, 56 F.3d 224, 229 (D.C. Gr. 1995), and
"accept[s] the ALJ's credibility determ nations that are
adopted by the Board 'unless they are patently unsupport -
able.' " Schaeff Inc. v. NLRB, 113 F.3d 264, 266 (D.C. Cr.
1997) (quoting NLRB v. Creative Food Design Ltd., 852 F.2d
1295, 1297 (D.C. Cir. 1988)); see also Capital d eaning Con-
tractors, Inc. v. NLRB, 147 F.3d 999, 1004 (D.C. Cr. 1998).

VWhen exam ning an allegation of a s 8(a)(3) violation, the
Board applies the two-stage test first articulated in Wight
Li ne, under which the Board's Ceneral Counsel has the
burden of persuasion to show that union activity was a
substantial or notivating factor in the enployer's decision to
contract out. See Wight Line, 251 N L.R B. at 1089; South-
west Merchandi sing Corp. v. NLRB, 53 F.3d 1334, 1339-40
(D.C. CGr. 1995); see also Laro Maintenance Corp., 56 F.3d
at 228. The enployer, in turn, may rebut the inference by
showi ng by a preponderance of the evidence that it would
have taken the same action absent the union activity and the
enpl oyer's anti-union notivation. See Wight Line, 251
N.L.R B. at 1089.

Reno Hilton maintains that the ALJ misstated and m sap-
plied the Wight Line test by referring to the Genera
Counsel's initial burden as a "prima facie show ng," and by
failing to consider Reno Hilton's proffered economc justifica-
tion or evidence of its cost savings matching offers as part of
the threshol d determ nati on whether the CGeneral Counse
met its initial burden. Any msstatenment or m sapplication of
the Wight Line test is immterial, however, so long as there
i s substantial evidence supporting the Board' s deterni nations
that anti-union aninus was a notivating factor in the enploy-
er's decision to contract out its unit security work and that
Reno Hilton failed to carry its burden of proof that it would
have nmade the same decision regardl ess of such aninmus. Cf
NLRB v. GATX Logistics, Inc., 160 F.3d 353, 357 (7th Cr.
1998).

The Board relied primarily on the follow ng factual findings
by the ALJ in concluding that the General Counsel carried
hi s burden of persuasion showi ng that Reno Hilton was
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nmotivated by anti-union animus when deciding to contract out
its security work. First, there was the matter of timng

The contracting out decision cane on the heels of heavy union
activity, nmost notably followi ng the strike precedi ng negoti a-
tion of the collective bargai ning agreenent. The timng of
the decision to contract out is suspect in view of evidence that
Reno Hilton knew | ong before the Union's certification that
contracting out its security work could save a significant
anmount of noney given Reno Hilton's above-market wages

for its security enployees. As the court pointed out in Meco
Corp. v. NLRB, 986 F.2d 1434, 1437 (D.C. Cr. 1993), tinming
is atelling consideration in determ ni ng whet her enpl oyer
action is motivated by anti-union aninmus. See also CGenera
Elec., 117 F.3d at 638 (citing Parsippany Hotel Managenent

Co. v. NLRB, 99 F.3d 413, 422 (D.C. Gr. 1996)).

Second, reasonable inferences of anti-union notivation were
virtually conpelled by the statements of Reno Hilton officials
during the Union canpaign to the effect that the hotel would
strongly consider contracting out security jobs if the Union
prevailed in the election.5 Particularly conpelling is the
evi dence of coments by security director Bennett to Boekh-
out regarding his post-unionization efforts to contract out the
security work while preserving the jobs of the anti-union
enpl oyees. 6 There was evidence as well of other discussions

5 Contrary to Reno Hilton's contention, the Board could prop-
erly consi der evidence outside of the s 10(b) six-nmonth-limtations
peri od for purposes of illumnating the events taking place within
the period. See Sheet Metal Wirkers' Int'l Ass'n. AFL-CI O, 989
F.2d 515, 519 (D.C. G r.1993). The evidence of the hotel's unfair
| abor practices during the election was not so renbte in tine as to
be unrelated to the hotel's decision to contract out, see Meco Corp.
986 F.2d at 1437, particularly where, as here, the fornulation of
t hat deci si on began two weeks after the certification of the Union

6 Boekhout's unrebutted affidavit stated in pertinent part:

On or about Cctober 25 or 26, [1995], about a nonth or so after
the election, | was in the security office when Director of
Security Dave Bennett returned froma neeting upstairs...

He told me that they had nmade a presentation to Ji m Anderson
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of job protection for anti-union enpl oyees, including a sugges-
tion by the head of human resources at Reno Hilton that job
titles could be manipulated to avoid term nati on of enpl oyer-
allied enpl oyees due to the contracting out of all security
wor k. Al'though Bennett ultimtely was unable to protect

jobs as he promi sed, the various statenments by hotel officials
strongly support the inference that the security enpl oyees
union activity was a substantial and notivating factor in Reno
H lton's decision to contract out its security work.

That evi dence notw t hstandi ng, Reno Hilton contends that
the Board erred by failing to consider evidence at each step
of anal ysis under Wight Line. Reno Hilton points to the
evi dence that on two occasions it offered to refrain from
contracting out its security work if the Union would match
t he subcontractor’'s wages. The ALJ did not refer to these
two avoi dance offers in his decision. On a different evidentia-
ry record, the Board m ght view evidence of two avoi dance
of fers as successfully rebutting the evidence of anti-union
ani nus. Here, however, there was evidence that Reno Hilton
was engaged in a pervasive, continuing effort to underm ne
uni on organi zing efforts prior to certification and afterwards,
when it limted the Union's know edge of the contracting out
pl ans and frustrated the Union's efforts by offering an unrea-
sonabl e $7.75 wage rate, which not only was bel ow the

and the others (he didn't name who) at the neeting concerning
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going to contract security and they had bought it. He said that

they had told themthat they could save nore than $500, 000.

He told me that they had said do it. He then told nme that they

may have lost the battle but that they had won the war. He
said that they were gone. | believe |I said oh, s[* * *].
Bennett told ne not to worry about it, that ny job was
protected, that he had nanaged to save the 10 or 11 of us.
Bennett did not actually say the word subcontracting [i.e.
contracting out], but I knew what he neant. When he said
"they were gone" | knew he neant the [enpl oyees in the]

Uni on. Wen he referred to the 10 to 11 of us he neant those

security officers who supported the Conpany and not the
Uni on.
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prevailing average wage rate in the area, but represented a
severe wage cut for nost Reno Hilton security enpl oyees.7
Under the circunstances, the two avoi dance offers coul d
hardly rebut the pervasive and stark evidence of anti-union
ani nus. Because the evidence was legally irrelevant, the
ALJ's failure to address it is of no nonment. The rel evant
conparison, in analyzing the s 8(a)(3) charge that Reno H Il -
ton discrimnated against its security enpl oyees because of
their protected union activity, is between the unionized secu-
rity enpl oyees and their non-union predecessors. It follows,
therefore, that the General Counsel satisfied the first step of
the Wight Line test: there is substantial evidence in the
record to support the Board's finding that Reno Hilton was
notivated by anti-union aninmus when it decided to contract

out its security work.

As to the second step of Wight Line, Reno Hilton con-
tends that its financial statement for 1996 and ot her evidence
established that it would have contracted out its security
wor k absent anti-union aninus. Specifically, Reno Hilton
relies on evidence that the decision to subcontract was being
considered prior to its security enployees' union activity as
part of an ongoing cost reduction plan, and was pronpted, in
1996, primarily by falling revenues and profits. Reno Hilton
produced evidence that it and its sister hotel, the Flam ngo
Hi | t on- Reno, had been engaged in cost-cutting prograns,

i ncl udi ng cl osi ng, conbining, or consolidating certain opera-
tions and laying off enployees.8 The ALJ concluded, and the

7 A 1995 Reno Hilton wage survey indicated that Reno Hlton's
maxi mum wage rate of $12.62 per hour for security enpl oyees was
al nost three dollars higher than the $9.64 average maxi num wage
rate paid by nine conpeting hotels. Seventy percent of Reno
Hlton's security enpl oyees were paid at or near the top rate.

8 No other Hlton Hotel casino has a unionized security staff,
nor has any Hilton Hotel casino contracted out the work of its
security force. Reno Hilton relies on evidence that it engaged in
joint cost-cutting nmeasures with the Flam ngo Hilton-Reno, yet
mai ntai ns that consideration of the Flanm ngo Hlton-Reno's com
parative treatnment of its security enployees is irrelevant. W
decline, in any event, to draw any inference fromthe fact that the
Fl ami ngo Hilton-Reno, which is in the same wage market as the

Board agreed, that the evidence supporting Reno Hilton's
contention that it was notivated by | awful business consider-
ations "is sorely wanting, as not one individual who was
instrumental in making such a decision was called by [Reno
Hlton] as a witness in this proceeding.”" The Board correctly
noted that the ALJ had i nproperly drawn adverse inferences
fromReno Hilton's failure to produce testinony fromrele-
vant wi tnesses who were no longer in its enploy at the tine
of the hearing. See Reno Hilton Resorts, 326 NLRB No. 154,
1998 W. 723981, *2 n.1 (citing Irwin Industries, Inc., 325
NLRB No. 149, 1998 W. 261141, *35 n.12 (May 19, 1998);

Gol dsmith Motors Corp., 310 NLRB 1279, 1280 n.1 (1993));

see al so Property Resources Corp., 285 NLRB 1105, 1105 n.2
(1987), enf'd 863 F.2d 964 (D.C. Gr. 1988). But, the record
al so contained potentially danmagi ng evidence from Bennett,
who remained Reno Hilton's director of security and had
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witten a crucial nenmorandumin February 1996 on contract-

ing out, the only renmaining copy of which was m ssing a key
portion.9 The absence of Bennett's testinony, therefore,
represents a glaring omssion in Reno Hilton's case, especially
as it relates to Bennett's partially-recovered menorandum 10

Reno Hilton, has not reduced the wage rates of its security staff as
Reno Hilton proposed to the Union as an alternative to subcontract-

i ng because there is insufficient information in the record about

Fl ami ngo Hilton-Reno's financial condition during the rel evant

peri od.

9 The omtted portion of Bennett's menorandum was rel evant
to whether Reno Hilton had a legitimate business justification for

contracting out its security service; it purported to set forth
Bennett's "ideas as to why a contract security conpany can better
service us than in-house security.” Menorandum of February 26,

1996, from Bennett to the president of Reno Hlton

10 Reno Hilton's challenge to the ALJ's refusal to reopen the
adm nistrative record is neritless. Reno Hilton sought to admt
evi dence that, nearly three weeks after the hearing, Reno Hilton
contracted out one of its restaurant operations, resulting in the
term nation of 132 non-uni on enpl oyees. Although the ALJ did not
el aborate on his ruling denying the notion to reopen the record, the
court will not find an abuse of discretion unless it "clearly appear][s]
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No nmore availing is Reno Hilton's contention that its
economni ¢ defense rebutted the evidence of anti-union notiva-
tion. In LCF Inc. v. NLRB, 129 F.3d 1276 (D.C. Cr. 1997),
on which Reno Hilton relies, the enpl oyer presented over-
whel mi ng evidence of its grimeconom c situation that out-
wei ghed the inference arising fromthe otherw se suspect
timng of its decision to contract out. See id. at 1282-83. By
contrast, the persuasive force of Reno Hilton's evidence that
falling revenues and profits in 1996 were the inpetus for the
contracting out decision is severely weakened by the evidence
that it proposed contracting out two weeks after the Union's
certification. This occurred despite the claimof Hlton's Vice
Presi dent when bargai ni ng began that it had no present
intentions to contract out Reno Hilton's security work. Nor
did Reno H lton present any evidence to explain why it chose
to contract out all of its security service in response to the

revenue decline. 1t presented no testinony from any deci -
sion maker linking the decision to contract out to the revenue
decline. It presented no testinobny even as to when the

revenue decline becane apparent to managenent; the only
testimony on the revenue decline is fromM ke Caryl, who by
his own testinony, was not a decision maker. G ven the
totality of the circunmstances, the Board could find that evi-
dence of changed circunstances in the formof a financial
statenment suggesting a decline in earnings fails to denon-
strate that the decision to contract out was pronpted by that
decl i ne.

Accordi ngly, because there is substantial evidence in the
record to support the Board' s finding of anti-union animnus
and its rejection of Reno Hilton's defense that the contracting
out of the entire security service wuld have occurred for
econom ¢ reasons absent anti-union aninus, we deny the

that the new evi dence woul d conpel or persuade to a contrary

result."” Cooley v. FERC, 843 F.2d 1464, 1473 (D.C. Cr. 1988)
(alteration in original) (quotation and citation omtted). The prof-
fered evidence does not neet this standard, and hence we find no
abuse of discretion. See Thomas-Davis Medical Crs. v. NLRB

157 F.3d 909, 912 (D.C. Cir. 1998) (citing Road Sprinkler Fitters
Local Union No. 669 v. NLRB, 789 F.2d 9, 14 (D.C. Cir. 1986)).
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petition for review and grant the Board's petition for enforce-
nment of its order.
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