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Before: G nsburg, Sentelle, and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge G nsburg
Concurring opinion filed by Crcuit Judge Randol ph

G nsburg, Crcuit Judge: A jury convicted Ion Cornel Popa
of maki ng anonynous phone calls with the "intent to annoy,
abuse, threaten, or harass any person,” in violation of 47
US. C s 223(a)(1)(C. Popa appeals, arguing that the statute
is unconstitutional both on its face and as applied to his
conduct, which involved calls to the office of the United States
Attorney. Because we agree that the statute, as applied to
Popa' s conduct, violates the First Anendnent to the Consti -
tution of the United States, we reverse his conviction on that
ground and therefore need not resolve his claimthat the
statute is unconstitutionally overbroad.

| . Background

Popa is a political refugee from Romania. He has resided
inthe United States since 1986. Between April 10 and My
9, 1997 he made seven tel ephone calls fromlocations in
Virginia to the office of the U S. Attorney for the District of
Col unbia, Eric Holder. 1In the two calls that were recorded
Popa refers to M. Holder as "a crimnal, a negro,"” a "crim-
nal with cold blood,” and a "whore, born by a negro whore,
[ who] becane chi ef prosecutor of Washington, D.C." He also
clains that Holder "violated ... our rights.” |In the nost
nearly lucid passage on the tapes, Popa says:

Eric Holder is a negro. Is a negro. Which is a crimnal
He make a violent crinme against me, violating the rights
in court of the white people. [lnaudible] negro. He's
negro. Eric Holder. Crimnal

Popa was charged with violating 47 U S.C. s 223(a)(1) (0O
whi ch makes it a crinme, punishable by a fine and up to two
years' inprisonment, to

make[ ] a telephone call or utilize[ ] a telecommunications
devi ce, whether or not conversation or comunication
ensues, w thout disclosing [one's] identity and with intent

to annoy, abuse, threaten, or harass any person at the
cal l ed nunber or who receives the communi cati ons.

Popa noved to dismiss the indictment on the ground that

"this type of speech directed at a public official ... is entitled
to First Amendnent protection.”™ He argued that his deroga-

tory references to Hol der are not punishable as "fighting

words, " Chaplinsky v. New Hanpshire, 315 U. S. 568, 572

(1942), and that the court should give s 223(a)(1)(C strict
scrutiny in determning its constitutionality, see Cohen v.
California, 403 U S 15, 26, 91 (1971).

The district court denied Popa's notion. Applying inter-
medi ate scrutiny, the court held that the statute is constitu-
tional on its face because it "regul ates potentially expressive
conduct to serve the conpelling interest of protecting people
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fromoften frightening and annoyi ng tel ephone harassnent™

and its "intent requirenent ... renders it narrowWy tailored
to serve this interest.”" The court did not respond to Popa's
claimthat the statute is unconstitutional as applied to his
conduct .

Popa, whomthe court found conmpetent to stand trial
testified that he lacked the intent required to violate
s 223(a)(1)(C) because an acquai ntance with whom he was
staying had plied himw th [iquor, nmade himread Ku Kl ux
Klan literature, and threatened to turn himout into the street
if he refused to make the calls. The court instructed the jury
that in order to convict Popa they had to find beyond a
reasonabl e doubt that he "had the intent to annoy, abuse,
threaten or harass any person at the nunber called.” The
court defined those terns as foll ows:

To annoy neans to irritate, to bother, to make someone
angry by repeated action; to abuse nmeans to use insult-
i ng, coarse or bad | anguage about or to soneone; to
threaten neans to nmake an expression of one's intention
of hurting or punishing or destroying the other person
and, fourth, to harass neans to trouble, to worry or

t or nent.

After less than an hour of deliberation the jury found Popa
guilty. The district court sentenced himto tinme served,
whi ch was nearly ni ne nonths.

[1. Analysis

On appeal Popa again argues that s 223(a)(1)(C is uncon-
stitutional both as applied and on its face. Wether the
Government has infringed a defendant's rights under the
First Anendment is, of course, a question of |aw, which we
woul d normal Iy review de novo. See United States v. Doe,

968 F.2d 86, 88 (D.C. Gr. 1992). The CGovernnent agrees

that we should entertain Popa's facial chall enge de novo but
clains that, because he neither argued to the district court

nor testified at trial that his speech was political in nature, we
shoul d not reach his as applied challenge, see Henderson v.

Lujan, 964 F.2d 1179, 1183 (D.C. Gr. 1992), or should review

it only for plain error, see United States v. Spriggs, 102 F.3d
1245, 1257 (D.C. Gir. 1997). In this the Governnment errs with
regard to both the facts and the | aw.

Plaintiff's pretrial notion was adequate to preserve his as
appl i ed chal | enge for appeal because, even if it did "not state
explicitly the grounds upon which [it was] nade,” it did
"contain facts and argunents that [made] clear the basis of
[his] objections.” United States v. Bailey, 675 F.2d 1292,

1294 (D.C. Cir. 1982); accord United States v. Daniels, 770

F.2d 1111, 1114-15 (D.C. CGir. 1985) (Bailey standard not

demandi ng); see also United States v. Mtchell, 951 F.2d

1291, 1297-98 (D.C. Gr. 1991). Specifically, Popa's notion
presents the relevant facts, nanely, that he nmade comments

critical of a public official; and it sets out the |Iegal argunents
at the base of his objection, nanely, that his use of epithets

did not render his speech unprotected and that the district

court should apply strict scrutiny.
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Al t hough the district court did not address the as applied
chal l enge, it denied Popa's notion in no uncertain terns.
Popa was therefore under no obligation to seek rehearing, to
rai se the issue again at trial, or to request jury instructions
on the protection of political speech. See United States v.
Madoch, 149 F.3d 596, 600 (7th Gr. 1998) ("Although [the
defendant] failed to renew an objection [based upon M -
randa] ... at the tine the governnent introduced [her
statements] at trial, the district court's clear ruling on [her]

Page 4 of 12
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motion in limne is sufficient to preserve the issue for

appeal "); United States v. Mjia-Al arcon, 995 F.2d 982, 986
(10th Cr. 1993). In addition, Popa did testify in essence, if
not in terns, that his speech was political in nature.* Ac-
cordingly, we review that claimde novo.

A Level of Scrutiny

Popa contends his conviction was based upon "the expres-
sive content of his speech,” that is to say, that there "was no
conduct, separate fromhis comunication, that woul d have
caused his conviction.” Therefore, he says, we should give
strict scrutiny to the law as applied.

The Covernnent, on the other hand, contends that
s 223(a)(1)(C) is content neutral and therefore that we should
apply intermedi ate scrutiny. First, because the prohibition
applies by its ternms "whether or not conversation or commu-
ni cati on ensues," the Covernnent reasons that the statute
cannot be viewed as nmaki ng puni shnent depend upon the
content of the defendant's speech. Second, s 223(a)(1)(C
focuses not upon how the speech affects the listener, which
woul d clearly turn upon the content of that speech, but rather
upon the intent of the speaker; and the intent of the speaker
t he Governnment argues, is not the same as the content of his
speech even if the content may, as in this case, be evidence
fromwhich a jury can infer the speaker's intent. |In support
of its argument, the CGovernnment cites a decision of the
Second Circuit holding that a simlar Connecticut statute

* Popa said he called Holder to conplain about an event in 1992
during which "two Afro-American police officers [were] dispatched"
in response to his call conplaining that he had been "threatened by
an Afro-Anerican.” Popa said that the officers "cane after nme and
beat ne up."” (The CGovernnent itself introduced in evidence a
letter that Popa wote to Holder while awaiting trial in which he
referred to this event and stated that whites beaten by bl acks "do
not get any justice.") Popa also testified that he called Holder to
conpl ai n about the Governnent's actions in a pendi ng case agai nst
himfor making threats to an enpl oyee of a bank; he clained the
Government had "fail[ed] to give ne in advance what gover nment
W t nesses are against nme."
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"[c]learly ... regulates conduct, not nere speech. Wat is
proscribed is the making of a tel ephone call, with the requi-
site intent and in the specified manner." Gormey v. D -
rector, Conn. State Dep't of Probation, 632 F.2d 938, 941-42
(1980) (enphasis in original).

Even if, as the Governnment nmaintains, s 223(a)(1)(C "is a
general | y-applicable regulation directed at conduct,"” it does
not follow that the statute is content neutral. As Popa notes,
s 223(a)(1)(CO, unlike the Connecticut statute challenged in
the Second Circuit, applies only if the person nakes the cal
"wi thout disclosing his identity."” This at |east appears to
make t he prohibition depend upon the content of the call.

See Mcintyre v. Chio Elections Conmin, 514 U S. 334, 345
(1995) (requirenent that literature designed to influence vot-
ers in election contain name and address of persons responsi -
ble for docunents "is a direct regulation of the content of
speech”); cf. NAACP v. Al abama ex rel. Patterson, 357 U S.
449, 462 (1958).

In the end, however, we need not deci de whether
s 223(a)(1)(C) is content based. For accepting the CGovern-
ment's argument that any incidental restriction s 223(a)(1)(0O
pl aces upon speech in a particular case is content neutral, we
woul d--as the Government suggests--apply internedi ate
scrutiny, see Turner Broad. Sys., Inc. v. FCC, 512 U S. 622,
652 (1994), and the statute, as applied to Popa, does not
survive even that |ess searching inquiry.

B. Narrow Tai |l ori ng

In United States v. OBrien, 391 U S. 367 (1968), the Court
held that for cases in which " 'speech’ and 'nonspeech' ele-
ments are conbined in the sane course of conduct,” id. at
376, a government regul ation passes internediate scrutiny if:

[1] it is within the constitutional power of the Govern-
ment; [2] it furthers an inportant or substantial govern-
mental interest; [3] the governnmental interest is unrelat-
ed to the suppression of free expression; and [4] the

i ncidental restriction on alleged First Anendment free-

Page 6 of 12
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donms is no greater than is essential to the furtherance of
that interest.

Id. at 377. Popa clainms only that s 223(a)(1)(C) fails the
fourth part of the OBrien test.

The Suprene Court has explained that the fourth part is
satisfied so long as the substantial governnent interest pro-
nmoted by the regul ation "would be achieved | ess effectively
absent the regulation.” Turner Broad. Sys., 512 U S. at 662.
In OBrien, the Court upheld a statute that prohibited the
burni ng of draft cards because it "perceive[d] no alternative
means that would nore precisely and narrowly assure the
continuing availability of issued Selective Service certificates
than a | aw which prohibits their wilful nutilation or destruc-
tion." 391 U S. at 381. In Turner Broadcasting, the Court
uphel d the "nust-carry" |law, which required cable television
systens to carry |l ocal broadcast stations on sone of their
channel s in order to preserve the economc viability of broad-
cast stations for the 40 percent of American househol ds
wi t hout cable. See Turner Broad. Sys., Inc. v. FCC, 520 U S
180, 215-16 (1997). The cable systens argued that the | aw
was too broadly drawn because it permitted a few hundred
network affiliates to opt for "nust-carry" treatnment even
t hough their economc viability was not threatened. None-
thel ess, the Court held that nunber "insufficient to render
must-carry 'substantially broader than necessary to achieve
the governnent's interest.' " Id. at 217.

In determ ning whether the incidental restriction
s 223(a)(1)(C) places upon speech "is no greater than is
essential to the furtherance of [an inportant governmental ]
interest," we need consider only the "annoy, abuse, ... or
harass"” forms of the intent elenent.* Popa argues that the
CGovernment's interest in protecting individuals from annoy-
i ng, abusive, and harassi ng phone calls would be equally well
served if the statute did not enconpass "public or politica

* There is no evidence in the record to support a claimthat

made t he phone calls with the intent to threaten and Popa does not

argue that the intent to threaten conponent needs to be drawn
nore narrow y.

Page 7 of 12
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di scourse [intended to] 'irritate," "bother," 'insult,' etc." As
Popa correctly points out:

The statute sweeps within its prohibitions tel ephone calls
to public officials where the caller may not want to
identify [hinjself other than as a constituent and the
caller has an intent to verbally "abuse"” a public official
for voting a particular way on a public bill, "annoy" him
i nto changing a course of public action, or "harass" him
until he addresses problens previously | eft unaddressed.

Recal | that Popa testified he called Holder's office, anong
ot her things, to conplain about having been assaulted by
police officers and about the prosecutor's conduct of a case
agai nst him

The CGovernment responds that s 223(a)(1)(C is already
narrow y drawn because it contains a "stringent specific
intent requirenent." Certainly the statute would be broader
still if it required only a general intent--if, for exanple, it
penal i zed nmaki ng an anonynous phone call that had the effect
of annoyi ng, abusing, or harassing the recipient of the call
That s 223(a)(1)(C) is not as broad as it could be, however,
does not suggest that it is as narrow as it nmust be to pass
i nternedi ate scrutiny.

The CGovernnent al so argues that calls such as Popa's can
i npede its undoubted interest in "operational efficiency.”
United States v. National Treasury Enpl oyees Union, 513
U S. 454, 473 (1995). There is, however, no evidence that
Popa' s seven phone calls over the course of a nmonth in any
di scernabl e way inpeded the efficiency of the U S. Attorney's
office. Indeed, we can safely say the Governnment's interest
in efficiency "is sinply not inplicated on the facts before us,"
which entail the brief distraction of the clerical staff who
answered Popa's calls. Texas v. Johnson, 491 U. S. 397, 407
(1989) (if "interest asserted by the State is ... not inplicated

we need not ask whether OBrien's test applies"”).

Mor eover, the CGovernnent never even suggests that its
interest would be less effectively furthered by a statute
applicable only to callers who did not intend to engage in
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public or political discourse. Instead, it argues that Popa's
calls had no political content; we reject that position because
conpl ai nts about the actions of a governnent official were a
significant conponent of his calls. In the alternative, the
Governnment notes that "[p]olitical notivations sinply do not

i nsul ate someone fromcrimnal liability for violating content-
neutral, generally-applicable, conduct-regulating statutes.”
True enough, but such statutes are still subject to internedi-
ate scrutiny. And unlike the interests inplicit in the Govern-
ment' s hypot hetical s--which involve killing an abortionist and
giving false testinmony at a crimnal trial, in each case to
advance a political cause--the governnental interest at stake
here is no less effectively furthered by a statute that gives a
pass to those who intend in part to communicate a politica
nessage.

In sum we agree with Popa that the statute could have
been drawn nore narrowy, w thout any loss of utility to the
Governnment, by excluding fromits scope those who intend to
engage in public or political discourse. |ndeed, the Govern-
ment itself, quoting United States v. Lanpley, 573 F.2d 783
(3d Gir. 1978), describes the interest furthered by
s 223(a)(1)(C) as the "inportant interest 'in the protection of
i nnocent individuals fromfear, abuse or annoyance at the
hands of persons who enpl oy the tel ephone, not to conmuni -
cate, but for other unjustifiable notives." " 1d. at 787. In
ot her words, as Popa notes, the Governnent's "asserted
interest is limted to protecting individuals fromnon-
conmuni cative uses of the tel ephone,” such as tying up
soneone's line with a flood of calls, each of which is term nat-
ed by the caller as soon as it is answered. Punishnent of
t hose who use the tel ephone to communi cate a political mes-
sage is obviously not "essential to the furtherance of that
interest." Hence the statute fails the fourth part of the
OBrien test. 391 U S at 377.

Finally, unlike the proffered alternatives to the nust-carry
law i n Turner Broadcasting, the alternative to s 223(a)(1)(Q
t hat Popa suggests is substantially "less intrusive on a speak-
er's First Arendnent interests.” 520 U S at 217-18. Un-
der the statute as witten, and as the jury in this case was
instructed, no protection whatsoever is given to the politica
speech of one who intends both to comunicate his politica



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3017  Document #464089 Filed: 09/17/1999  Page 10 of 12

message and to annoy his auditor--an auditor who m ght be

his elected representative or, as here, an Oficer of the United
States appointed by the President with the advice and con-

sent of the Senate--fromwhomthe speaker seeks redress.

* Kk %

The jury was instructed that it could convict Popa if it
found beyond a reasonabl e doubt that he had the "intent to
annoy, abuse, threaten or harass any person at the nunber
called."” Because the jury delivered a general verdict, we
cannot know which intent the jury concluded Popa had when
he made the phone calls. Insofar as the intents to annoy, to
abuse, or to harass were inplicated, the statute fails interme-
diate scrutiny as applied to Popa's conduct; insofar as the
jury may have found an intent to threaten, there is no
evi dence to support the finding. W therefore vacate Popa's
convi ction.

C. Over breadt h Chal | enge

Popa al so challenges the constitutionality of s 223(a)(1) (0O
on the ground that the statute is overbroad on its face. This
he has standing to do. See Massachusetts v. COakes, 491 U S.

576, 581 (1989) ("The First Amendnent doctrine of substan-

tial overbreadth is an exception to the general rule that a
person to whoma statute may be constitutionally applied

cannot challenge the statute on the ground that it nmay be
unconstitutionally applied to others"). To prevail upon such a
chal | enge, however, especially in a case involving conduct as
wel | as speech, the overbreadth of the statute "must not only
be real, but substantial,” in relation to the legitimate coverage
of the statute. Broadrick v. Cklahoma, 413 U S. 601, 615
(1973). For the overbreadth doctrine is "strong nedicine" to
be applied "sparingly and only as a last resort."” |Id. at 613.

Nonet hel ess, the Supreme Court has not always foll owed
the "rule that a federal court should not extend its invalida-
tion of a statute further than necessary to di spose of the case
before it." Brockett v. Spokane Arcades, Inc., 472 U S. 491
502 (1985); see, e.g., Board of Trustees v. Fox, 492 U S. 469,
487 n.2 (1989) (Blackmun, J., dissenting) (citing cases in which
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the Court resolved the overbreadth challenge instead of the

as applied challenge). |In Brockett the Court distinguished
between a case in which "an individual whose own speech ..
may validly be prohibited ... challenge[s] a statute on its

face" and one in which "the part[y] challenging the statute

engage[s] in protected speech that the overbroad statute
purports to punish." 472 U S. at 503-04. 1In the latter case
the Court concluded that, because there is "no want of a
proper party to challenge the statute, [and] no concern that
an attack on the statute will be unduly del ayed or protected
speech di scouraged," the review ng court should declare the
statute "invalid to the extent that it reaches too far, but
otherwise [leave it] intact.” 1d. at 504.

In this case, as we have seen, Popa engaged in protected
speech that s 223(a)(1)(C purports to punish. Therefore,
pursuant to Brockett, having vacated Popa's conviction be-
cause the statute is unconstitutional as applied to his conduct,
we shall not go on to inquire whether the statute is overbroad

and, if so, whether it is susceptible to a limting construction

See New York v. Ferber, 458 U S. 747, 769 n.24 (1982).

I1l. Conclusion

As applied to the conduct at issue in this case, 47 U S.C
s 223(a)(1)(C) violates the First Anendnent. The judgment
of the district court is therefore

Rever sed

Page 11 of 12
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Randol ph, Circuit Judge, concurring: | do not agree with
t he governnment that s 223(a)(1)(c) "is a generally-applicable
regul ation directed at conduct.” Brief for Appellee at 18. A
hang-up call could, | suppose, be characterized as conduct
only. So too perhaps calls consisting only of a grunt or a
moan. Nonethel ess, in general, tel ephones are devices for
conmuni cating and this statute regul ates how tel ephones may
be used for that purpose. The acts of picking up the phone
and dialing are conduct. The act of speaking on the phone is
al so a formof conduct but it still is "speech.”™ Wether the
caller is exercising his "freedom of speech” depends on what
he says and why. A blackmail attenpt, a bonb threat, a
fraudul ent prom se, a kidnapper's demands--all are conmuni -
cations, but none are protected by the First Amnendnent.
Partly this is because of history; partly it is because of the
consequences of such conmuni cations. To characterize anon-
ymous tel ephone calls intended to annoy or harass as "con-
duct" rather than speech is to confuse the anal ysis.

Page 12 of 12
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