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United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T

Argued July 21, 1998 Deci ded August 3, 1998

In re: Seal ed Case No. 98-3077

Consol i dated with

98- 3078, 98-3079, 98-3081

On Petition for Wit of Mandanus

Kenneth W Starr, Independent Counsel, argued the cause
for petitioner, with whom Donald T. Bucklin, Scott T. Kragie,
and Andrew W Cohen were on the petition and reply.

David E. Kendall argued the cause for respondent WIIiam
J. dinton, with whom Ni cole K. Seligman, Max Stier, Robert
S. Bennett, Carl S. Rauh, Any Sabrin, Katharine S. Sexton,
W Neil Eggleston, WIlliamJ. Mirphy, and WIIiam Al den
McDaniel, Jr., were on the response.

Before: Wald, Silberman, and Henderson, G rcuit Judges.
pinion for the Court filed Per Curiam

Per Curiam The |Independent Counsel (IC) petitions for a
wit of mandanus directing the district court to vacate its
orders authorizing |

] * to subpoena docunments fromthe IC
conduct limted depositions of the IC and his staff, and
subpoena the IC and his staff for simlarly limted testinony
at a show cause hearing relating to alleged violations of the
grand jury secrecy rule. W conclude that we have power to
determ ne the issues presented by the petition; resolving
those issues in a substantially different way than the district
court did, we issue the wit.

l.

]1 filed motions in the district court requesting that
the court order Independent Counsel Kenneth W Starr to

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
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show cause why he, and/or his staff, should not be held in
contenmpt for violation of Federal Rule of Crimnal Procedure
6(e)(2), which prohibits attorneys for the governnent from

di scl osing confidential grand jury information.2 The novants
all eged that the IC and his staff had di vul ged such i nforma-
tion to the press, and provided the court with several news
reports about the investigation wherein a reporter describes
the source of the information as, to quote one illustrative
exanple, "a source close to Starr." Appendix to Opposition
to Enmergency Mdtion to Stay the District Court's Orders, at
Tab 1 (Thomas Gal vin, Mnica Keepi ng Mum - For Now

Fends Of Query On Internal Affairs, Daily News, Jan. 23,
1998, at 26). The district court held that such news reports
established a prina facie case of a violation of Rule 6(e)(2)
because the "nedia reports disclosed i nformati on about ' mat-
ters occurring before the grand jury' and indicated that the
sources of the information included attorneys and agents of

* Bold brackets signify sealed materi al

11

2 Rule 6(e) provides in relevant part: "[Aln attorney for the
government ... shall not disclose matters occurring before the
grand jury, except as otherwi se provided in these rules.... A
knowi ng violation of Rule 6 nmay be puni shed as a contenpt of
court." Fed. R Cim P. 6(e)(2). The IC, as an "attorney for the
government," is subject to the secrecy requirenents of Rule 6(e)(2).

Inre North, 16 F.3d 1234, 1245 (D.C. Cr. 1994).

the Governnent." Oder to Show Cause, Msc. No. 98-55
(June 19, 1998), at 2 (quoting Barry v. United States, 865
F.2d 1317, 1321 (D.C. Gr. 1989)).

The district court read our decision in Barry as hol ding
that once a prima facie violation of Rule 6(e)(2) is established,
the court is required to conduct an adversarial hearing at
whi ch the prosecutor nust show cause why he should not be
held in contenpt. Oder to Show Cause at 9, (citing Barry,
865 F.2d at 1321). Accordingly, the district court issued the
two procedural orders at issue in this petition. The court
first schedul ed a show cause hearing. O der to Show Cause
at 10. In the second order, it clarified the nature of the show
cause hearing. The IC was ordered to produce, on July 11
t he docunents requested by novants, with any Rule 6(e)
material redacted.3 The court ruled that novants woul d be
permtted to depose the 1 C and several of his staff, prior to
t he adversarial hearing, on three subject areas: (1) the ICs
policy regarding press contacts, (2) actual contacts with the
press by the I1C or his staff, and (3) specific representations
made by the IC about the first two subject areas. The court
further ruled that novants coul d subpoena the 1 C and severa
of his staff for testinony at the show cause hearing, with the
subj ect matter of the questioning to be limted in the sane
manner as during the depositions. Mem Oder, Msc. No.

98-55 (June 26, 1998), at 2. Finally, the court set forth the
procedure to be followed at the show cause hearing: the
hearing woul d begin with an ex parte presentation by the IC
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of any Rule 6(e) material the |IC deens necessary to rebut the
prima facie case; after the I1C s presentation, novants' coun-
sel would join the hearing, cross-examne the 1C and his

wi t nesses, and present their evidence. See id. at 4.

The 1C filed a notice of appeal, followed by a notion for
stay pending appeal. The district court subsequently de-
clined to stay its orders, reasoning that the factors for
granting a stay pending appeal were not nmet. Order, Msc.

3 Discovery of docunents fromthe IC was initially scheduled to
begin on June 30, 1998. At the request of the IC, the district court
stayed the discovery order until July 11.
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No. 98-55 (July 9, 1998). Specifically, the court found that
the 1C s likelihood of prevailing on the nmerits of its appea
was | ow given the court's conclusion that the orders are not
even appeal able; that the IC would not be irreparably
harmed by the orders because the orders allowed himto

redact any Rule 6(e) material and thus he would not be
required to provide any confidential investigative material to
nmovants; that the harmto novants of granting a stay was
substantial because w thout an i nmedi ate show cause hear -
ing, there would be no deterrence of future |eaks in the
interimbefore the appeal; and that the public interest in
stopping | eaks and in preserving respect for the judiciary's
orders sealing grand jury proceedi ngs outwei ghed any del ay
that m ght be caused by the show cause hearing and its

associ ated di scovery process.

On July 9, 1998, the sanme day the district court denied the
ICs notion for a stay pending appeal, the 1 C petitioned us
for mandanus relief.4 Because discovery was set to begin on

4 Petitioner styles his petition a "Petition for Wit of Prohibi-
tion" rather than a "Petition for Wit of Mandanus." Because "the
grounds for issuing the wits are virtually identical,” In re Halkin,
598 F.2d 176, 179-80 n.1 (D.C. Cr. 1979), and because "nmandanus”
is the nore famliar term we prefer to use it

Petitioner simultaneously filed an energency notion to stay the
district court's orders pending appeal. Petitioner argues in that
nmotion that we have jurisdiction to review the district court's
orders--whi ch he concedes are interlocutory--under the collatera
order doctrine. Emergency Mtion of the United States of Aner-
ica at 7 (citing Cohen v. Beneficial Indus. Loan Corp., 337 U S
541, 546-47 (1949)). W have recently described the criteria for the
col lateral order doctrine and the wit of nmandanmus as "similar."” In
re Mnister Papandreou, 139 F.3d 247, 250 (D.C. Gr. 1998); see
also In re Kessler, 100 F.3d 1015, 1016 (D.C. Cir. 1997) ("In
practical ternms, the difference between the two, at least in this
context [of review of a discovery order], is mainly semantic.").
Ease of analysis, as will beconme clear in Part 11.B. infra, dictates
that we discuss petitioner's argunments using the framework for
mandanus relief. Cf. Papandreou, 139 F.3d at 250 (discussing the
criteria for both mandanus relief and the collateral order doctrine,

July 11, we ordered an admi nistrative stay of the district
court's procedural orders so that we woul d have sufficient
opportunity to consider the nerits of the petition for wit of
mandanus. Order, No. 98-3077 (July 10, 1998). W now

concl ude that we have power to determ ne the issues present-
ed in the petition; based on our analysis of those issues, we
i ssue the wit.

The wit of mandanus has been described as "an extraordi -
nary renedy, to be reserved for extraordinary situations."
Qul f stream Aerospace Corp. v. Mayacamas Corp., 485 U. S
271, 289 (1988) (citing Kerr v. United States Dist. Court, 426



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3081  Document #374341 Filed: 08/14/1998 Page 5 of 33

U S. 394, 402 (1976)).5 As we recently observed, |iberal use of
the wit would "undercut the general rule that courts of

appeal s have jurisdiction only over 'final decisions of the
district courts,’” 28 U S.C s 1291, and would | ead to pi eceneal
appellate litigation.” 1In re Mnister Papandreou, 139 F.3d

247, 249 (D.C. Cir. 1998). Not surprisingly, the extraordi nary
nature of mandanus relief is reflected in the strict criteria for
its issuance: Mandanus will issue only if the petitioner bears
his "burden of showing that the petitioner's right to issuance
of the wit is clear and indisputable,” Gulfstream 485 U S. at
289 (citation and internal quotation marks omtted), and that
"no other adequate nmeans to attain the relief" exist, Alied
Chem Corp. v. Daiflon, Inc., 449 U. S 33, 35 (1980). See
Papandreou, 139 F.3d at 250.

A

We take the latter requirenent first. Respondent, refer-
ring us to our opinionin In re Kessler, 100 F.3d 1015 (1997),

and then enbarking on an analysis franmed solely in terns of
mandanus without articulating a reason for preferring one frame-
wor k over the other).

5 Statutory authority for issuing the wit of mandanus is
provided by 28 U S.C. s 1651 (1994): "The Supreme Court and al
courts established by Act of Congress may issue all wits necessary
or appropriate in aid of their respective jurisdictions and agreeabl e
to the usages and principles of law"

urges that petitioner has an adequate alternative nmeans to
chal l enge the district court's discovery orders. As respon-
dent correctly observes, we stated in Kessler that "in the
ordinary case, a litigant dissatisfied with a district court's
di scovery order nust disobey the order, be held in contenpt

of court, and then appeal that [final] order on the ground that
t he di scovery order was an abuse of discretion.” Kessler, 100
F.3d at 1015; see al so Papandreou, 139 F.3d at 250 ("If held
in contenpt, a litigant then has a final order from which he
may appeal, asserting any legal flaws in the underlying

di scovery order."); In re: Sealed Case, 141 F.3d 337, 339
(D.C. Cr. 1998). Respondent argues that the disobedi ence

and contenpt path to appeal is an adequate neans to relief,
and that petitioner nust therefore pursue it rather than
seeking the extraordinary wit of mandanus.

Unfortunately, in Kessler, Papandreou, and In re: Sealed
Case, the parties did not bring to our attention a |ongstandi ng
di stinction between civil and crimnal contenpt orders issued
against a party to a litigation. Wile a crimnal contenpt
order issued against a party is considered a final order and
t hus appeal able forthwith under 28 U S.C. s 1291, Bray v.
United States, 423 U.S. 73, 76 (1975); Matter of Christensen
Eng'g Co., 194 U.S. 458, 461 (1904); SEC v. Sinpson, 885
F.2d 390, 395 n.7 (7th Gr. 1989), a civil contenpt order issued
against a party is typically deenmed interlocutory and thus not
appeal abl e under 28 U. S.C. s 1291, Fox v. Capital Co., 299
U S. 105, 107 (1936); Doyle v. London Guar. & Accident Co.
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204 U.S. 599 (1907); International Ass'n of Mchinists &
Aer ospace Wrkers v. Eastern Airlines, Inc., 849 F.2d 1481,
1484 (D.C. Cr. 1988); Duell v. Duell, 178 F.2d 683, 687 (D.C

Cir. 1949) (describing the rule as "thoroughly settled"); 1Inre
Joint EE & S. Dists. Asbestos Litig., 22 F.3d 755, 765 (7th Gir.
1994). Indeed, we reaffirnmed the rule that a civil contenpt

order issued against a party is not appeal able as recently as
SEC v. Finnegan, No. 97-5272, 1998 W. 65530, at *1 (D.C.
Cr. Jan. 13, 1998).

The confusion in our casel aw may be a product of several
factors. For one, the authoritative Suprenme Court cases on
these issues are rather old and are not frequently cited. For
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anot her, the distinction between civil and crimnmnal contenpt
orders for purposes of appealability by a party has been
criticized, see Powers v. Chicago Transit Auth., 846 F.2d

1139, 1141 (7th Cr. 1988) (noting that although "many nod-

ern comentators believe that the rul e postponing review [ of

a civil contenpt order issued against a party] is unduly harsh,
... the rule is too well| established to be changed by us.");
15B Charles Alan Wight, Arthur R MIller, & Edward H

Cooper, Federal Practice and Procedure s 3917, at 399-404

(2d ed. 1992) (reviewing the policy debate on the nmerits of the
distinction), especially in light of the different regime for non-
parties that allows immedi ate appeals fromorders of either
civil or crimnal contenpt, Petroleos Mexicanos v. Crawford
Enters., Inc., 826 F.2d 392, 398 (5th Gr. 1989); United States
v. Colunbia Broad. Sys., 666 F.2d 364, 367 n.2 (9th Gr. 1982)
(citing cases). Most likely, our questionable assunption in
Kessl er, Papandreou, and In re: Sealed Case can be traced to
an inprecise footnote fromwhich we quoted: "As a genera

rule, a district court's order enforcing a discovery request is
not a 'final order' subject to appellate review A party that
seeks to present an objection to a discovery order imedi ate-
ly to a court of appeals nust refuse conpliance, be held in
contenpt, and then appeal the contenpt order." Church of
Scientology of Calif. v. United States, 506 U S. 9, 18 n.11
(1992) (citing United States v. Ryan, 402 U.S. 530 (1971)).

On its face, this passage suggests that any contenpt order

i ssued against a party, whether civil or crimnal, is an appeal -
able final order. But it is rather inplausible that the Su-
preme Court, in dicta--not to nmention in a footnote--nmeant

to overrule sub silentio the holdings in Fox and Doyl e.

Mor eover, the case relied on by the Suprene Court, United
States v. Ryan, 402 U.S. 530 (1971), is inapposite. Ryan

i nvol ved a recipient of a subpoena duces tecumissued by a
grand jury, who sought to appeal fromthe district court's
denial of a notion to quash the subpoena. The Court held

that such an order is not appeal able, and that appeal could
only be taken froma contenpt order that would follow froma
refusal to produce the docunments requested in the subpoena.

Id. at 552. It did not distinguish civil fromcrimnal con-
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tenpt, for there was no need to do so. The case involved a
reci pient of a grand jury subpoena, not a party-litigant, and
so did not inplicate the Doyle rule.

In any event, we need not definitively resolve the apparent
conflict in our cases as to whether a civil contenpt order
issued in the context of an ongoing civil litigation is appeal -
able as a final order. It is enough for us to observe that
there is substantial doubt whether, if squarely presented with
the i ssue, we would deem such a civil contenpt order appeal -
able. Gven a district court's discretion whether to hold a
party who refuses to conply with a discovery order in civil or
crimnal contenpt, "a party who wi shes to pursue the disobe-

di ence and contenpt path to appeal cannot know whet her the
resulting contenpt order will be appealable.” Wight, MI-

| er & Cooper s 3914.23, at 146. The inplication, of course,
is that the disobedi ence and contenpt route to appeal cannot
be | abel ed an adequate neans of relief for a party-litigant.
So too here. The discovery order addressed to petitioner
arises out of a civil proceeding ancillary to a grand jury

i nvestigation, Barry, 865 F.2d at 1321-22, and petitioner is
properly characterized as a party in that civil proceeding.
Petitioner cannot know, ex ante, whether refusal to conply
with the discovery order will result in a civil contenpt order
or a crimnal contenpt order. The uncertainty of this nmeans
to relief bespeaks its inadequacy in this case.

Qur conclusion that the disobedi ence and contenpt path to
appeal is inadequate does not answer whether sone ot her
means to relief--besides the wit of mandanmus--is adequate
for petitioner. Presumably, a civil contenpt order, if issued
agai nst petitioner at the conclusion of the ancillary civil
proceedi ng, would constitute a final order, appeal abl e under
28 U.S.C. s 1291; it would not be like the civil contenpt
orders we discussed above that arise in the course of an
ongoing litigation. The Rule 6(e)(2) ancillary civil proceeding
we established in Barry is a peculiar creature in this regard,
the raison d' etre of the proceeding is a determ nation by the
district court whether or not to hold the prosecutor in civil
contenpt. Respondent argues, therefore, that petitioner
must wait until the conclusion of this ancillary civil proceed-
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ing and, if found in civil contenpt at that point, seek to appea
t he di scovery orders.

The i nadequacy of this alternative is apparent upon consid-
eration of the nature of the harmthat petitioner alleges wll
occur if we allow the procedural orders to stand. Petitioner
contends that if he discloses |

] the grand jury's investigation
may be irreparably harmed. |In this respect, petitioner is
asserting sonething akin to a privilege insofar as "once [the]
putatively protected material is disclosed, the very right
sought to be protected has been destroyed.” 1In re Ford
Motor Co., 110 F.3d 954, 963 (3d G r. 1997) (citation omtted);
see al so Papandreou, 139 F.3d at 251 ("Disclosure foll owed
by appeal after final judgnment is obviously not adequate in
such cases--the cat is out of the bag."). Al though we have
not had occasion to address the issue of irreparable harmto
| aw enforcenment from di scl osure of arguably "privil eged"
material in the context of a mandanus petition, our sister
circuits have concluded that such harmrenders appeal after
final judgnment an inadequate neans to relief fromthe discov-
ery order. See In re Departnent of Justice, 999 F.2d 1302,
1305 (8th Cir. 1993) (district court had ordered the FBI to
turn over docunents conpiled for |aw enforcenment purposes
and assertedly privileged under FO A which, if released
woul d have irreparably harned ongoi ng | aw enf or cenent
proceedings); In re Attorney Gen. of the United States, 596
F.2d 58, 60 (2d Cr. 1979) (district court had ordered the
Attorney CGeneral to release files disclosing the nanes of
confidential government informants, arguably protected un-
der the informant's privilege and which, if rel eased, m ght
have had i mmedi at e adverse effects on | aw enforcenent and
i ntelligence-gathering).

Petitioner submts, noreover, that the district court's pro-
cedural orders, because they involve discovery and an adver-
sarial hearing, will cause significant delay to petitioner's
grand jury investigation as conpared to the proposed alter-
nate procedure of an ex parte presentation to the district
court or a special master. 1In this respect, too, the type of
harm petitioner alleges is irreparable: the burden of discov-
ery and of the adversarial hearing is i mediate and coul d not

be reconpensed were petitioner successful in appealing the
procedural orders as part of an appeal froma final judgnent

of civil contenpt. Petitioner, in effect, is claimng an inmuni-
ty fromdiscovery and adversarial process while the grand

jury investigation is in progress. Thus, this case is simlar to
Papandreou, 139 F.3d at 250, in which we observed, in the

course of issuing a wit of mandanus to vacate di scovery

orders inplicating sovereign inmunity, that the infliction of

t he "burdens"” of discovery might cause irreparable harmto

one who asserts an inmunity fromthose very burdens.

Final ly, respondent contends, relying on our decision in In
re United States, 872 F.2d 472 (D.C. Cir. 1989), that the IC
has the alternative renmedy of seeking relief fromthe district
court fromdiscovery that the ICis able to denonstrate will

Page 9 of 33
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di scl ose grand jury or investigative secrets. InlIn re United
States, the district court had expressed a willingness to
determine in canera, itemby-item whether the state secrets
privilege protected fromdiscovery certain materials request-
ed by a plaintiff suing the government under the Federa

Tort Clainms Act, and to allow the governnent to redact

nanes fromcertai n docunents. W denied the governnent's
petition for mandanus, in part because "[t]he district court
did not reject the Governnent's assertion of privilege; on the

contrary, ... the court denonstrated a perceptive under-
standi ng of and whol esone respect for the state secrets
privilege.” 1d. at 478. Respondent argues that the district

court here has denonstrated a simlar willingness to accom
nodate petitioner's concerns about the confidentiality of the
grand jury investigation: the district court has ordered that
"discovery [is] restricted to matters not covered by Rule
6(e)," Mem Oder (June 26, 1998), at 2, and that "[i]f it
becomes necessary for the OC to present material covered

by Rule 6(e) during the [show cause] hearing, the O C may
submt it to the Court at a bench conference or by other
appropriate neans,"” id. at 4.

W t hink, however, that unlike the district court's proce-
dural protections inlIln re United States, the district court's
saf equards here do not go far enough to assure us that the
district court will protect the confidentiality interests of the
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IC. For exanple, even if the IC redacted the content of
conmuni cations with nenbers of the press to omt grand

jury material, the residual information regarding the identity
of the contact and the tine such contact was made woul d gi ve
rise to inferences about the substance of "matters occurring
before the grand jury." Furthernore, the I1Cis not troubled
solely by the possibility that Rule 6(e) material m ght be

di scl osed, but also by the prospect of disclosing even the
identities of nmenbers of the press with whomthe IC and his
staff have spoken| ]. The district

court's order does not acconmpdate this concern. Rather, it
explicitly designates "actual contacts with the press by OC
enpl oyees, " Mem Order (June 26, 1998), at 2, as one of the
subj ect areas on which respondent will be permtted to ques-
tion petitioner and his staff by deposition and at the show
cause hearing. And the district court's order does not as-
suage petitioner's fear that discovery and an adversari al
hearing will divert petitioner's focus--significantly nore so
than would an ex parte presentation--fromdirecting the

grand jury investigation at a crucial juncture.

B

That petitioner has no adequate neans of relief besides
mandanus does not concl ude our inquiry into whether we
have power to address the nerits presented by the petition
We nust further determ ne whether petitioner has carried his
"burden of showing that [his] right to issuance of the wit is
clear and indisputable.” @lfstream 485 U S. at 289 (cita-
tions omtted); see also Papandreou, 139 F.3d at 250. On its
face, this criterion is somewhat circular. The right to issu-
ance of the wit nust be "clear and indisputable,” but criteria
for determ ning whether a petitioner has a right to i ssuance
of the wit at all--let alone one that is clear and indi sputa-
bl e--are conspi cuously absent fromthis formul ation

The Suprenme Court in Schlagenhauf v. Holder, 379 U. S
104 (1964), described one category of cases for which nanda-
mus is appropriate, a category into which we think the case at
bar fits exactly. |In Schlagenhauf, the district court, pursuant
to Federal Rule of Civil Procedure 35, ordered a defendant in

litigation arising out of a bus accident to subnmt to nental and
physi cal exam nations by several doctors. The defendant
petitioned the Seventh Circuit to issue a wit of mandamus
vacating the district court's order, claimng that Rule 35

aut hori zed nmental and physi cal exam nations only of plain-
tiffs, not defendants. Whether Rule 35 could be applied to a
def endant was a "basic, undeci ded question”; only one federa
case had touched on the issue, and only one state case had

ever ordered the nental or physical exam nation of a defen-
dant. 1d. at 110. The Seventh G rcuit thought it had power

to review the question presented by the petition. The Su-

preme Court agreed, holding that "the petition was properly
before [the Seventh Grcuit] on a substantial allegation of

usur pati on of power in ordering any exam nation of a defen-
dant, an issue of first inpression that called for the construc-

Page 11 of 33
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tion and application of Rule 35 in a new context." Id. at 111
(enphasi s added). W have descri bed Schl agenhauf as au-

thori zing consideration of a petition for wit of mandanus
"when the appellate court is convinced that resolution of an

i nportant, undecided issue will forestall future error in trial
courts, elimnate uncertainty and add inportantly to the
efficient adm nistration of justice." Colonial Tinmes, Inc. v.
Gasch, 509 F.2d 517, 524 (D.C. Gr. 1975).6

The appropriate procedural framework for the Rule 6(e)(2)
ancillary civil proceeding we recognized in Barry is as "im
portant” and "undeci ded" today as was the proper interpreta-
tion of Rule 35 at the time Schl agenhauf arose in 1964. W
provi ded scant guidance in Barry on the proper conduct of
the Rule 6(e)(2) proceeding. And although the El eventh
Circuit has set forth in significant detail a procedural frame-
work for a Rule 6(e)(2) proceeding akin to the one we
recogni zed in Barry, see United States v. Eisenberg, 711 F.2d

6 See also In re Departnment of Justice, 999 F.2d at 1305
(hol ding that power to determ ne the issues presented in a wit of
mandanus is conferred when a "case presents a unique situation");
In re Attorney Gen., 596 F.2d at 64 (issuing the wit of mandanus
in part because of "the underlying issues of first inpression”
presented in the petition).
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959, 964 (11th Cr. 1983), it is the only case we could find that
has done so. The inportance of the grand jury to the
enforcenent of the federal crimnal lawis well docunented,
and the inpact on an ongoing grand jury investigation of a
bur densonme di scovery process and adversarial hearing,

t hrough which [ ] learn of confidential investigative
material--even if not Rule 6(e) material--could be profound.
Accordingly, we have power "to determine ... the issues
presented by the petition for mandanus," Schl agenhauf, 379
U S at 111, and we turn to the nerits to eval uate whet her
petitioner has a clear right to the issuance of the wit.

A. The Nature of the Proceedi ng

In this circuit, the scope and nature of proceedings to
enforce Rule 6(e)(2) are governed by our opinion in Barry.
In Barry, we outlined the basic framework governing actions
brought under Rule 6(e)(2):

It is generally understood that a prima facie case of a
violation of Rule 6(e)(2) is nade when the nedia reports
di scl osed i nformati on about "matters occurring before

the grand jury" and indicated that the sources of the

i nformati on included attorneys and agents of the Govern-
ment. Once a prima facie case is shown, the district
court must conduct a "show cause" hearing to determne
whet her the Governnent was responsible for the pre-

i ndi ctment publicity and whether any information dis-

cl osed by the Governnent concerned matters occurring
before the grand jury. At this hearing, the burden shifts
to the Governnent to conme forward with evidence to

negate the prima facie case. |If after such a hearing the
trial court determines that renedial action is warranted,
it may order the Governnent to take steps to stop any
publicity emanating fromits enpl oyees.

Barry, 865 F.2d at 1321 (citations, footnote, and interna
quotation omitted). Barry thus envisions that a two-step
analysis will be enployed to determ ne whether a violation of

Rule 6(e)(2) has occurred. First, the district court nust
determ ne whether the plaintiff has established a prima facie
case. This determination will typically be based solely on an
assessnent of news articles submtted by the plaintiff; in-
deed, we acknow edged in Barry that a Rule 6(e)(2) plaintiff
could not be "expected to do nore at this juncture of the
litigation" given that he or she would "al nost never have
access to anything beyond the words of the [news] report."

Id. at 1326 (internal quotation omtted) (alteration in the
original).7 Second, if the court determnes that a prima facie
case has been established, the burden shifts to the govern-

ment to "attenpt to explain its actions"” in a show cause
hearing. 1d. at 1325. |If the government fails to rebut the
prima facie case, a violation of Rule 6(e)(2) is deened to have
occurred. Cf., e.g., Duplan Corp. v. Deering MIIliken, Inc.
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540 F.2d 1215, 1220 (4th Cir. 1976) (noting that a prima facie
showi ng "subject[s] the opposing party to the risk of non-
persuasion if the evidence as to the disputed fact is left
unrebutted"). The court then determ nes what renmedy will

be sufficient to deter further |eaks. The remedy may be the

i mposition of civil contenpt sanctions or equitable relief or
bot h, "dependi ng upon the nature of the violation and what

the trial court deens necessary to prevent further unlaw ul

di scl osures of matters before the grand jury." Barry, 865
F.2d at 1323. Significantly, in establishing this two-step
framework, Barry said nothing about the burden shifting

back to the plaintiff after the governnent's presentation or
about the plaintiff retaining the burden of persuasion after a

7 To be sure, the plaintiff's burden in a Rule 6(e)(2) proceeding
is relatively light. The articles submtted need only be susceptible
to an interpretation that the information reported was furnished by
an attorney or agent of the government; in fact, "[i]t is not
necessary for [an] article to expressly inplicate [the governnment] as
the source of the disclosures if the nature of the information
di scl osed furni shes the connection.” Barry, 865 F.2d at 1325
(internal quotation omtted). O course, should a Rule 6(e)(2)
plaintiff be in possession of evidence of a violation other than the
articles thenselves, that evidence should be submitted as part of
the prima facie case.
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prima facie case has been established. See id. (noting that
pur pose of show cause hearing is to pernmit the government to
respond; "if the Government fails in its defense,” the trial
court shoul d consider appropriate relief); cf. Conbs v. Ryan's
Coal Co., Inc., 785 F.2d 970, 984 (11th Cr. 1986) ("The party
seeking the contenpt citation retains the ultimte burden of
proof...."). Under Barry, then, the plaintiff's burden is
mnimal; the responsibility of comng forward with evi dence
to rebut the accusation of unauthorized disclosure |ies square-
ly with the governnent, the party in "the best position to
know whether [it is] responsible for a violation of the Rule.”
Barry, 865 F.2d at 1326 (internal quotation omtted). If, of
course, the government convinces the trial judge that no
violation of Rule 6(e)(2) has occurred, that is the end of the
pr oceedi ng.

Here, the I C does not contest the district court's finding
that the novants have satisfied their burden to establish a
prima facie case through the subm ssion of various news
articles indicating that information relating to grand jury
proceedi ngs or w tnesses was obtai ned from sources associ at -
ed with the IC or that a show cause hearing is now required
under Barry. The |IC does, however, object strenuously to
t he di scovery procedures set forth by the district court inits
order governing the conduct of the show cause hearing--in
particular, the requirenent that the 1C be required to pro-
duce docunents sought by the novants, submt to depositions
of enpl oyees listed by the novants, and respond to subpoenas
for live testinony at the hearing. (The IC has stated his
wi | I'i ngness, however, to submit any information or testinony
inany formrequired to the district court in an in canera
proceeding.) The only issue before us, it is worth enphasiz-
ing, is not whether a show cause hearing will go forward in
the district court as to whether the IC or nmenbers of his
staff have nade unaut hori zed disclosures to the press but
rather the manner in which the hearing will be conducted: as
a full-scale adversarial evidentiary proceeding or as an in
canera inquiry by the trial judge and/or any special master
or counsel it mght appoint to assist the court in the task.
Qur review of the district court's orders is a fairly deferenti al
one. In general, district courts are accorded a wi de degree of
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latitude in the oversight of discovery-related proceedi ngs, and
we review orders pertaining to discovery only for abuse of

di scretion. See, e.g., Laborers' Int'l Union of NN Am v.
Departnment of Justice, 772 F.2d 919, 921 (D.C. Cr. 1984)
("Control of discovery is a matter entrusted to the sound

di scretion of the trial courts."). W are acutely aware that in
this matter in particular the job of supervising the grand jury
has been an arduous one requiring many interventions by the
trial court, which has net its duties with adm rabl e dedication
and expedition. Nonetheless, the appropriate procedure for a
Rule 6(e)(2) hearing is a matter of grave inportance, not only
for this proceeding but for future ones, involving the need to
protect the secrecy of the grand jury itself as well as the need
to efficaciously renedy violations of that secrecy prohibited

by Rule 6(e)(2). Accordingly, in this opinion we will [ay down
what we conclude is the appropriate way to conduct such a

show cause proceedi ng.

Barry itself provided little in the way of a roadmap to
assist the district court in proceeding once a prima facie case
is made, that is, it did not address the specifics of how the
show cause hearing should be conducted. It did not, for
exanpl e, indicate whether the hearing should be open to the
public or seal ed, whether or to what extent discovery should
be permtted and by whom whether the hearing shoul d
include live testinony or rely solely on docunmentary evi dence,
or howto mnimze any risk that the hearing will result in the
di sclosure of Rule 6(e) material to unauthorized recipients.

In order to resolve these critical questions, we nust bal ance
two sonewhat conpeting concerns, both of which lie just
beneath Barry's surface. W begin with the recognition that
Barry held that a proceeding to enforce the secrecy nandate

of Rule 6(e)(2) is civil in nature and may be initiated by a
private plaintiff.8 The nmovants in this proceedi ng have,
however, seized on this "civil" characterization to argue that,

pursuant to the Federal Rules of G vil Procedure, which

uits, see In re Gand Jury Investigation (Lance), 610 F.2d 202
Cr. 1980); Ei senberg, 711 F.2d 959, and have taken a different

8 In this respect, we are aligned with the Fifth and El eventh
r
fromthat |later reached by other courts, see Finn v. Schiller

rc
th
ew

general ly govern civil actions for civil contenpt, see 3
Charles Alan Wight, Federal Practice and Procedure

s 705 (1982),9 they are entitled to broad discovery agai nst the
IC, including the opportunity to require production of and to
revi ew docunments fromthe 1C and to subpoena and questi on

the 1 C and nenbers of his staff about the alleged unautho-
rized disclosures involved in the news articles that fornmed the
basis of the prima facie case.10 See, e.g., Degen v. United
States, 517 U. S. 820, 825-26 (1996) (noting that in a civil case
"a party is entitled as a general matter to discovery of any

i nformati on sought if it appears 'reasonably calculated to | ead
to the discovery of admi ssible evidence' ") (quoting Fed. R
Cv. P. 26(b)(1)).11 1In nost proceedi ngs characterized as
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72 F.3d 1182 (4th Cr. 1996) (Rule 6(e)(2) provides for civil or
crimnal contenpt renedy but may not be initiated by private
plaintiff); 1Inre Gand Jury Investigation (90-3-2), 748 F. Supp
1188 (E.D. Mch. 1990) (Rule 6(e)(2) provides only for crimna
contenpt renedy).

9 Because the Federal Rules of G vil Procedure generally gov-
ern civil contenpt proceedings, it is arguable that a Rule 6(e)(2)
proceedi ng nmust be initiated by conplaint and not by notion, see
Fed. R Cv. P. 3 ("Acivil action is commenced by filing a conplaint
with the court™), and nmust first request injunctive relief before
seeki ng contenpt sanctions, see Blalock v. United States, 844 F.2d
1546, 1550 (11th Gir. 1988) ("[T]lhere is no such thing as an
i ndependent cause of action for civil contenpt; <civil contenpt is a
device used to coerce conpliance with an in personam order of the
court which has been entered in a pending case."); but see Barry,
865 F.2d at 1324 n.7 ("[A] civil contenpt sanction may include
appropriate equitable relief."). Because the |IC has not raised
ei ther of these concerns below or before this court, we will not
consi der them further here.

10 Indeed, the nmovants' notion to the district court requesting
di scovery asserted that it was unnecessary for themto secure the
court's perm ssion to commence civil discovery. See Menorandum
in Support of Mdtion for Production of Documents and Testi nony
(June 19, 1998), at 2.

11 O course, a district court retains the discretion "to control
any di scovery process which may be instituted so as to bal ance [the

"civil," this would certainly be the case: An overriding inter-
est in the revelation of truth creates a need for free and open
access to evidence; indeed, we have called it a "hall mrk of
our adversary systemthat we safeguard party access to the

evi dence tendered in support of a requested court judgnent"

and noted that the "firmy held main rule"” is that "a court

may not di spose of the nerits of a case on the basis of ex
parte, in canera subm ssions."” Abourezk v. Reagan, 785

F.2d 1043, 1060-61 (D.C. Gr. 1986), aff'd by an equally

di vided court, 484 U S. 1 (1987) (citations omtted). Excep-
tions to this rule are few and narrow. Id.

We ultimately concl ude, however, that the uni que nature of
a Rule 6(e)(2) show cause hearing requires such an exception
This is not a typical civil proceeding between two di sputants;
rather, it resenbles nore clearly an ancillary proceeding to a
crimnal grand jury inquest. To the extent that sanctions are
requested to deter future leaks (and the renmedy is thus
prospective and prophylactic, rather than retrospective and
punitive), a Rule 6(e)(2) action is indeed civil in nature. See
Barry, 865 F.2d at 1324; see also Gonpers v. Buck's Stove &
Range Co., 221 U. S. 418, 441 (1911) (civil contenpt sanctions
are "renedial, and for the benefit of the conplainant,” while
crimnal contenpt sanctions are "punitive, to vindicate the
authority of the court”). But the way in which the proceed-
ing is conducted nmust acknow edge the essential nature of the
proceedi ng as one designed to guard the sanctity of the grand
jury process itself. Thus, Barry describes a Rule 6(e)(2)
plaintiff as having only "a very limted right to seek injunctive
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relief or civil contenpt of court through the district court
supervising the grand jury." McQueen v. United States,
1998 W. 217538, at *7 (S.D. Tex. Mar. 30, 1998) (citing
Barry). The plaintiff in a Rule 6(e)(2) suit would not, of
course, be entitled to seek nonetary damages or attorneys
fees and costs froman errant prosecutor, even though such
damages are commonly awarded in civil contenpt actions.

plaintiff's] need for access to proof ... against the extraordinary
needs of [the governnent] for confidentiality.” Wbster v. Doe, 486
U S 592, 604 (1988).
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See, e.g., Cark v. Library of Congress, 750 F.2d 89, 103 (D.C
Cr. 1984) (holding that sovereign inmunity "bar[s] suits for
nmoney damages against officials in their official capacity

absent a specific waiver by the governnent") (enphasis onmit-
ted); see also Barry, 865 F.2d at 1321-22 (noting only that

Rule 6(e)(2) permts "equitable relief, either in addition to, in
conjunction with or in lieu of contenpt sanctions"); MQeen,
1998 W 217538, at *8 (nonetary damages unavail abl e under

Rule 6(e)(2)); cf. United States v. Waksberg, 112 F.3d 1225,
1226 (D.C. Cir. 1997) ("One of the perm ssible purposes of

civil contenpt sanctions is to conpensate the conpl ai nant for

| osses sustained, through a fine payable to the conpl ai nant.")
(internal quotation omtted); Food Lion, Inc. v. United Food

& Commercial Workers Int'l Union, 103 F.3d 1007, 1017 n. 14

(D.C. CGr. 1997) (sane as to fees and costs). In truth, like a
habeas corpus proceeding, a Rule 6(e)(2) civil action is sone-
thing of a hybrid: although initiated by a private plaintiff, it
is designed to be a supplenentary nmeans of enforcing the

rules of a crimnal proceeding. Cf. Santana v. United States,

98 F.3d 752, 754 (3d Cir. 1996) (noting that the nature of

habeas corpus cases is "not adequately captured by the

phrase 'civil action'; they are independent civil dispositions of
conpl eted crimnal proceedings"). A Rule 6(e)(2) proceeding,
dealing as it does with the substance of an ongoing crimna
grand jury investigation, must be fully cogni zant of the

i nterests underlying that concurrent crimnal proceeding.

The Suprenme Court "consistently ha[s] recognized that the
proper functioning of our grand jury system depends upon
the secrecy of grand jury proceedings,” Douglas G| Co. of
Calif. v. Petrol Stops NW, 441 U S. 211, 218 (1979), "a | ong-
established policy ... older than our Nation itself,"” Pitts-
burgh Plate dass Co. v. United States, 360 U. S. 395, 399
(1959) (internal quotation omtted). Rule 6(e)(2), by reinforc-
ing this need for secrecy, protects several interests of the
crimnal justice system

First, if preindictnment proceedi ngs were nade public,
many prospective witnesses would be hesitant to conme
forward voluntarily, knowi ng that those agai nst whom
they testify would be aware of that testinony. More-
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over, wi tnesses who appeared before the grand jury

woul d be less likely to testify fully and frankly, as they
woul d be open to retribution as well as to inducenents.
There al so would be the risk that those about to be
indicted would flee, or would try to influence individua
grand jurors to vote against indictment. Finally, by
preserving the secrecy of the proceedi ngs, we assure that
persons who are accused but exonerated by the grand

jury will not be held up to public ridicule.

Douglas G, 441 U S. at 219. Thus, there are obvious risks
of disclosure of grand jury material posed by translating
normal di scovery techni ques or routine cross-exam nation of

wi tnesses by all participating parties into Rule 6(e)(2) pro-
ceedi ngs. Because a violation of Rule 6(e)(2) requires that
t he di scl osure concern "matters occurring before the grand
jury," 12 see Barry, 865 F.2d at 1321; Fed. R Oim P. 6(e)(2),
the 1C may defend against an allegation of an unauthorized

di sclosure in the press by asserting that the information
reported is, in fact, not a matter before the grand jury. In
order to do so, however, he may well need to explain what
materi al was before the grand jury.13 Even the fact that the

12 Although we have recently noted in a case involving the
rights of the nmedia to gain access to district court hearings and
pl eadings related to the grand jury's investigation that the phrase
"matters occurring before the grand jury" enconpasses "not only
what has occurred and what is occurring, but also what is likely to
occur,"” including "the identities of witnesses or jurors, the sub-
stance of testinony as well as actual transcripts, the strategy or
direction of the investigation, the deliberations or questions or
jurors, and the like," In re Mtions of Dow Jones & Co., Inc., 142
F.3d 496, 500 (D.C. Gr. 1998), petition for cert. filed, 66 U S.L.W
3790 (U.S. June 3, 1998) (No. 97-1959) (internal quotation omtted),
we note here the problematic nature of applying so broad a
definition, especially as it relates to the "strategy or direction of the
i nvestigation," to the inquiry as to whether a governnent attorney
has made unaut horized di scl osures.

13 W recognize that the district court's orders restricted dis-
covery to "matters not covered by Rule 6(e)," but given that the
di sclosure of Rule 6(e) material is at the heart of this case, we find

"l eaked" material was not relevant to the investigation could
itself be quite revealing, and certainly adm ssions that grand
jury material was disclosed woul d be useful to w tnesses who
m ght be recalled. The possibility that document production,
deposi tions, and cross-exam nati on of government prosecutors
woul d result in a disclosure of Rule 6(e) material clearly

i ncreases the risk of "[a greater] nunmber of persons to whom
the information is available (thereby increasing the risk of

i nadvertent or illegal release to others), [and thus] renders
consi derably nore concrete the threat to the willingness of

wi tnesses to conme forward and testify fully and candidly."
United States v. Sells Eng'g, Inc., 463 U S 418, 432 (1983)
(rejecting automatic disclosure of grand jury materials to
governnment civil attorneys). Mreover, if discovery and ex-
am nation of government witnesses through depositions and
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in court were routinely available in Rule 6(e)(2) suits, targets
and wi tnesses woul d surely be encouraged to bring such
proceedi ngs in the hope of obtaining information as to the
course of the grand jury's investigation whenever the rel a-
tively low threshold of a prinma facie case attributing the
source of a "leak" to the prosecutor was nmet. Cf. id. at 432
("If prosecutors in a given case knew that their coll eagues
woul d be free to use the materials generated by the grand
jury for a civil case, they mght be tenpted to ... start or
continue a grand jury inquiry where no crimnal prosecution
seened likely."). The advantage of cross-exam ning govern-
ment agents involved in an ongoing investigati on about
whet her a "l eak" of grand jury information has occurred
cannot be overstated, particularly in cases of |arge-scale
public interest. At the very least, if discovery or cross-
examination in a Rule 6(e)(2) proceeding were allowed to
proceed along its usual course, it would al nost certainly
result in the rel ease of the nanes of the government agents
i nvolved in the investigation as well as the nanes of nenbers
of the press with whomthey have been in contact

]. Short of a
bl anket deni al of any press contacts at all, it would seemto us

it inmpossible to inmagi ne how any neani ngful di scovery regarding
| eaks could take place that would not involve the disclosure of sone
Rule 6(e) material.
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to be virtually inpossible for I C personnel to answer mnov-
ants' questions about whomthey tal ked to, where, and about
what without disclosing details of the investigation that tread
perilously near to or in fact step over the line into areas of
grand jury secrecy. Even if the specifics of information

di scussed with nenbers of the press were redacted to omt
grand jury material (and it is hard to see what use the
guestioning would be if the answers were so linmted), the fact
that the redaction was nmade at all would give rise to infer-
ences about the substance of grand jury material when put
together with the context of the answer and the identity of
the nmedi a representative who authored it. Mreover, even if
certain information di scussed with nenbers of the press
regardi ng the course of the investigation, such as investiga-
tive leads ultimately not pursued, was considered not to be
"matters occurring before the grand jury" and thus woul d not
be subject to redaction, its revelation would still provide
useful clues as to the direction of the prosecutors' efforts. 1In
sum we cannot envision how a useful inquiry could be
conduct ed about what the I C or nenbers of his staff told the
press about certain matters relevant to the grand jury's

i nvestigation w thout disclosing the focus of the investigation
(or, mnimally, the areas or individuals not being focused
on). 14 W nust conclude, therefore, that the drafters of Rule
6(e)(2) intended that proceedings to ferret out violations of
the grand jury secrecy rule should not thensel ves present an
undue risk of conmprom sing that very secrecy. See, e.g.
McQueen, 1998 W. 217538, at *9 ("[L]iberal discovery rules
incivil suits ... would expose grand jury deliberations, the
identity of grand jurors, and other grand jury nenbers to

the public. This would not only inhibit the grand jury's

del i berative process, it would potentially expose grand jury
menbers, governnent | awers and agents, and w tnesses to
out si de pressures and possible danger. In short, it would

evi scerate the very protections to the grand jury process Rule

14 VWhile we cannot pernmit the 1C s assertions of risk to the
grand jury to act as an inpenetrable shield against the progress of
a Rule 6(e)(2) investigation, we nust give sone credence to his
assertions, since we are not privy to the status or the substance of
the grand jury's investigation

6 was intended to provide."); Blalock, 844 F.2d at 1559 n. 19
(Tjoflat, J., specially concurring) (inquiry into status of grand
jury's investigation, "especially when conducted in the context
of an adversarial civil contenpt proceeding, would inevitably
lead to the disclosure of grand jury matters, the very vice

Rule 6(e)(2) was designed to avoid"); Donovan v. Smith, 552

F. Supp. 389, 390 (E.D. Pa. 1982) (denying defendants' re-

guest to depose | ead governnent attorney and thereby "in-

trud[e] into his know edge regardi ng the prosecution of this
action").

There is a further inpedinment to treating a Rule 6(e)(2)
proceeding in all respects like a typical civil adversari al
proceeding. It would alnost certainly engage the district
court and the prosecutor in lengthy collateral proceedings
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and in so doing divert the grand jury fromits investigation
How, for instance, could counsel for a Rule 6(e)(2) plaintiff be
permtted to engage in discovery and in-court exam nation of
government wi tnesses w thout granting the governnment's at-
torney a simlar opportunity to depose novants' counsel

novants' associ ates, and, indeed, the novants thenselves if
they could be shown to have rel evant information about how

the | eaks really occurred? After all, if the government seeks
to prove that it is not the source of the information reported,
it has an interest in identifying the true source. By setting
forth a sinple, two-step framework, we believe Barry sought

to achieve a swift resolution of an alleged Rule 6(e)(2) viola-
tion and to put an imedi ate stop to any | eaks whil e not

unduly interfering with the work of the grand jury with a full-
bl own sidebar trial on the Rule 6(e)(2) issue. See Barry, 865
F.2d at 1326 (show cause hearing "carries little threat of
conflict with the grand jury proceedings”) (internal quotation
omtted); «cf. United States v. Dionisio, 410 U S. 1, 17 (1973)
("Any holding that would saddle a grand jury with mnitrials
... would assuredly inpede its investigation and frustrate

the public's interest in fair and expeditious adm nistration of
the crimnal laws."); Eisenberg, 711 F.2d at 966 (targets
shoul d not be permtted access to information that "woul d
permt themto enbark upon a broad scale investigation of

their own").
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G ven the | ack of guidance in Barry on how to conduct the
rebuttal phase of a Rule 6(e)(2) inquiry, it is not surprising
that the district court proceeded as it did. Nevertheless, we
bel i eve that the risks of even inadvertent disclosure of grand
jury matters and the specter of unnecessary detraction from
the main business of the grand jury's investigation are sinply
too serious to all ow the nmovants|

]Jfull access to all relevant materials produced
by the governnent or to |let them conduct direct or cross-
exam nation of government investigative personnel during
ongoi ng grand jury proceedings. In our view, Barry did not
contenpl ate such an adversarial evidentiary hearing as the
next stage following a prima facie case. |ndeed, we have
been hard pressed to find any case in which a Rule 6(e)(2)
proceedi ng has been conducted in such a manner; in al
reported cases brought to our attention, in canera and/or ex
parte proceedi ngs have been the norm See, e.g., Ei senberg,
711 F.2d at 966 (prohibiting preindictnent participation by
targets); Barry v. United States, 740 F. Supp. at 888, 894
(D.D.C. 1990) (district court holds government's docunentary
subm ssion sufficient to rebut prima facie case); Donovan,
552 F. Supp. at 390 (court holds in canera proceeding in
whi ch governnment responded to questions submitted to court
by defense counsel and by court); see also Paul S. D anond,
Federal Grand Jury Practice and Procedure s 10.02 (3d ed
1997) ("It is rare indeed for a court to require that the
government nmeet its burden under Rule 6 by presenting the
testinmony of its attorneys and agents, thus subjecting themto
cross-exam nation. There is obvious potential for defense
abuse of the government and interference with the grand jury
were the courts to require live rebuttal testinmony in al
cases.") (footnote omtted); «cf. Barry, 865 F.2d at 1326 (char-
acterizing request to disclose grand jury matters as "extraor-
dinary"). In balancing the novants' right to discovery and
direct participation in questioning the IC or his prosecutors
against the interest in maintaining grand jury secrecy, we
must inevitably give priority to ensuring that a proceeding to
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enforce the protections of Rule 6(e)(2) does not ultimtely
subvert the rule itself.15

B. The Appropriate Procedure

W will now endeavor to set forth the contours of how a
show cause hearing nmay proceed once a prima facie case has
been established, recognizing that within these boundari es,
the district court should have sufficient |leeway to establish
procedures it believes will assist it best in discovering the
truth of the matter while at the sane tine not causing undue
interference with either the work of the grand jury or that of
the district court itself.

W find the Eleventh Grcuit's decision in Eisenberg to be
the nost useful precedent on the direction the show cause
heari ngs should take. In Eisenberg, the targets of two grand
juries filed notions in district court alleging violations of Rule
6(e)(2) and submtting as proof various newspaper articles
that reported government agents and attorneys as the source
of the information disclosed. The district court, after finding
the articles conclusively established the existence of a Rule
6(e)(2) violation, ordered counsel for the governnment to iden-
tify to counsel for the targets "each governnent attorney,
of ficer, agent, or enployee with access to the aforedescribed

15 Qur decision to limt direct novant participation at this
second stage of the show cause hearing is further fueled by the
i medi acy of the potential harmto the grand jury. As we under-
stand it, this grand jury is still hearing testinony, and while the
interest in grand jury secrecy does not di sappear altogether after
the investigation is concluded, see Douglas O, 441 U S. at 222, it is
at its nost intense while the investigation is ongoing. See, e.g., In
re Grand Jury Subpoena, 72 F.3d 271, 275 (2d GCr. 1995) ("The
government represents that the grand jury investigation here is
very much ongoi ng, thereby hei ghtening the government's interest
in secrecy."). Indeed, it would obviously be futile to invoke civil
contenpt sanctions, which are intended to be forward-|ooking and
prophylactic, if grand jury proceedi ngs were already concl uded.
This requires that extra care be taken in structuring appropriate
Rul e 6(e)(2) proceedings to ensure that the course of the grand
jury's investigation is not diverted.

grand jury matters"” as well as to furnish affidavits executed
by each such person that included the identity of any news
medi a representative with which they had comuni cated and

t he circunstances and substance of each conmunication. Id.

at 962 (internal quotation omtted). As in our case, the
governnment in Eisenberg did not contest the district court's
conclusion that the news articles submitted established a
prima facie case or that it was required to provide the
designated information to the court for its consideration

The governnent did chall enge, however, just as the |IC does
here, any requirenment that it furnish that information directly
to the targets at a tine before any indictnents had yet
issued. 1d. at 963-64.

The El eventh CGircuit reversed the district court's order to
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produce informati on about the press disclosure to the targets
before indictnments had been issued or the grand jury's inves-
tigation had ended. Ruling that the articles established only
a prima facie case, the Court of Appeals nonetheless found it
appropriate for the district court to have ordered the govern-
ment "to take steps to stop any publicity emanating fromits
enpl oyees” before nmoving to a consideration of whether the
governnment had in fact violated Rule 6(e)(2) by past disclo-
sures. Id. at 964. The court stated decisively, however, that
the targets should not be allowed to participate directly in
this inquiry as to the governnent's cul pability. Rather, the
district court should first have conducted an in canera
review of the governnent's proffer of evidence as to its
conduct :

[We do not think the court properly bal anced the tar-
gets' interest in the information with the harnful effects
that could follow the disclosure to targets' counsel of
nanes of all the governnent enployees involved in the
investigation.... Such information could |ead counsel to
call upon those governnent agents and attenpt to inter-
view theny news would spread that the attorneys for the
targets were invading the province of the grand jury;

and prospective witnesses could be intimdated from
testifying.

Id. at 965. As a result, the Ei senberg court held that the
information identified by the district court "should first be

furnished to the district court in canera”; after review ng
this material, the district court could then determn ne whether
further proceedi ngs were necessary as well as the extent of
the targets' involvenment in those proceedings. 1d. at 966.

Admittedly, Eisenberg does not provide all the answers. It
is not entirely clear, for exanple, whether the Ei senberg
court contenplated that the in canera review of the govern-
ment's rebuttal evidence might, if it failed to satisfy the judge
as to the governnment's innocence or guilt, be followed by a
hearing in which the targets' counsel would be allowed to
participate in order to determ ne the exi stence of a violation
see id. ("The court may subsequently determnm ne whether a
heari ng should be held on the alleged governnent viol ations
of Rule 6(e) and whet her counsel for targets should be
present at the hearing."), or whether the court would nmake
t he deci sion on the existence of a violation by itself and invite
the presence of the targets' counsel only at the remedy stage,
see id. at 965 ("Once the court determ nes that Rule 6(e) has
been viol ated, the court may properly informthe targets
counsel of the nanes of the violators. Targets' counsel may
then play a proper role in hearings involving inposition of
contenpt sanctions on governnent enployees."). To the
extent Ei senberg can be read to suggest that counsel for Rule
6(e)(2) plaintiffs should be permitted to play an adversari al
role in the show cause hearing, we cannot agree. W do find
per suasi ve, however, the Eisenberg court's conclusion that in
canera review of the governnent's ex parte proffer is the
nost appropriate way to conduct proceedings in Rule 6(e)(2)
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cases and protect grand jury secrecy.

The use of in canera review in proceedings collateral to a
grand jury investigation is by no nmeans novel. District
courts are often required to conduct an in canera revi ew of
grand jury material requested under Rule 6(e)(3)(O (i) 16 to

16 Rule 6(e)(3)(Q (i) permts disclosure of "matters occurring
before the grand jury" when "so directed by a court prelimnary to
or in connection with a judicial proceeding." Fed. R Cim P.
6(e)(3)(Q(i). Parties seeking such material nust show "that the
material they seek is needed to avoid a possible injustice in another
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determ ne what material, if any, is responsive to the need
asserted by the requesting party; this in camera review "is
necessary due to the paramunt concern of all courts for the
sanctity and secrecy of grand jury proceedings." Lucas v.
Turner, 725 F.2d 1095, 1109 (7th Cr. 1984); see also In re
Special Grand Jury 89-2, 143 F.3d 565, 572 (10th Cir. 1998);

S. Rep. No. 95-354, at 8 (1977), reprinted in 1977

US. CCAN 527, 532 ("It is contenplated that the judicial
hearing in connection with an application for a court order by
t he government under subparagraph (3)(C) (i) should be ex

parte so as to preserve, to the maxi num extent possible,

grand jury secrecy."). Simlarly, courts often use in canera
ex parte proceedings to determne the propriety of a grand
jury subpoena or the existence of a crinme-fraud exception to
the attorney-client privilege when such proceedi ngs are nec-
essary to ensure the secrecy of ongoing grand jury proceed-
ings. See, e.g., Inre Gand Jury Nos. 95-7354, 96-7529 and
96- 7530, 103 F.3d 1140, 1145 (3d Cir.), cert. denied sub nom
Roe v. United States, 117 S. C. 2412 (1997) ("Ex parte in
canera hearings have been held proper in order to preserve

the ongoing interest in grand jury secrecy."); In re Gand
Jury Proceedi ngs, Thursday Special Gand Jury Sep. Term

1991, 33 F.3d 342, 353 (4th Gr. 1994) ("[T] he governnent's
proffer [as to the existence of the crine-fraud exception] was
made in canera because it concerned matters subject to an
on-goi ng investigation before the grand jury."). Although in
canera, ex parte submissions "generally deprive one party to

a proceeding of a full opportunity to be heard on an issue,” In
re John Doe Corp., 675 F.2d 482, 490 (2d G r. 1982), and thus
shoul d only be used where a conpelling interest exists, see,
e.g., Inre John Doe, Inc., 13 F.3d 633, 636 (2d Cr. 1994), we
find that the nature of a Rule 6(e)(2) hearing, particularly
when conducted during an ongoing grand jury investigation

i nvol ves such a conpelling interest. See, e.g., Inre Gand
Jury Proceedings, 33 F.3d at 353 (holding that "in canera
proceedi ngs in the context of grand jury proceedi ngs and on-
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judicial proceeding, that the need for disclosure is greater than the
need for continued secrecy, and that their request is structured to

cover only material so needed."” Douglas G, 441 U S. at 222
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goi ng investigations requiring secrecy are not violative of due
process” despite lack of opportunity to rebut governnment's
proffer); 1In re John Doe, 13 F.3d at 636 ("[Where an in
canmera subm ssion is the only way to resolve an i ssue w thout
conpromising a legitimate need to preserve the secrecy of the
grand jury, it is an appropriate procedure."); In re John Doe
Corp., 675 F.2d at 490 ("W recogni ze that appellants cannot
make factual arguments about materials they have not seen

and to that degree they are hanpered in presenting their

case. The alternatives, however, are sacrificing the secrecy
of the grand jury or leaving the issue unresolved at this
critical juncture.").

In I'ight of these concerns, we conclude that the show cause
hearing in this instance should not proceed in a fully adver-
sarial manner when only a prinma facie case has been made.

W enphasi ze, however, that the burden of rebutting the

prima facie case will lie with the IC, who nmust now cone
forward with evidence, in whatever formthe district court
requires (including affidavits, depositions, production of docu-
ments, or live testinony) to rebut the inferences drawn from
the news articles that established the prima facie case of a
Rule 6(e) leak to the press by personnel in or "close to" the
ICs office. This evidence should be submitted ex parte and
in canera for the district court's review. Because the gov-
ernment nust negate at | east one of the two prongs of the
prima facie case--by showing either that the information

di sclosed in the nedia reports did not constitute "matters
occurring before the grand jury" or that the source of the

i nformati on was not the governnent--rel evant evidence

m ght include "what actually occurred before the grand jury,
whet her the purported grand jury disclosures are accurate,
the identities of its enployees with access to any of the grand
jury information disclosed, and whether these individuals in
turn provided any such information to the nedia," Barry, 740
F. Supp. at 890, as well as evidence as to the 1C s genera
pol i ci es concerning press contacts, evidence as to the actua
source of information reported by the press, or evidence
descri bi ng any actual exchanges between a menber of the

ICs staff and a nmenber of the press associated with one of
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the identified reports. The district court's task at this stage
istoreviewthe ICs evidentiary subm ssions and deterni ne

whet her they are sufficient to rebut the novants' prima facie
case--in other words, whether the evidence presented by the
government is sufficient to render the identified press re-
ports 17 inaccurate either in their characterization of material
as grand jury related or in their identification of the source of
the information. |If the district court determnes that the

IC s submission is insufficient to rebut the prima facie case,
or, indeed, if the IC or a nmenber of his staff admt to

viol ations, no further proceedi ngs are necessary, and the
district court may proceed to find that a Rule 6(e)(2) violation
has occurred and determ ne the appropriate renmedy. The
announcenent of the court's finding should be available to the
nmovants and their participation in any renedy hearing pre-
sunptively allowed. |[If, on the other hand, the district court
determ nes that the 1C s submni ssion conclusively rebuts the
prima facie case, the show cause order should be dis-

charged.18 1In either event, this first stage should be ex parte

17 Although Barry makes reference to a determ nation of
whet her there has been a "pattern or practice of inpermssible
di scl osures of grand jury material,"” see Barry, 865 F.2d at 1325,
this should not be construed as requiring the district court to
extend the Rule 6(e)(2) inquiry beyond the news articles submtted
by the novants. Indeed, in order to limt the district court's
function to adjudication rather than investigation, we find it entirely
appropriate to Iimt any findings to those articles.

18 Because it is unlikely that a news report will attribute the
di scl osure of purported grand jury material to a specific individual
it is possible that a showing as to each individual associated with the
| C who has access to certain material will be required to constitute
sufficient rebuttal. Cf. Lance, 610 F.2d at 219 ("The inability to
show a definite source for sone of the information contained in the
articles mght cause a prima facie case to fail if a responsive
affidavit denying the allegations is made."). W note that pursuant
to Rule 6(e)(3)(B) of the Federal Rules of Crimnal Procedure, the
ICis required to provide to the district court the names of any
gover nment personnel who have been made privy to grand jury
material in order to assist the I1Cin his investigation.

and in canera in order to minimze the intrusion on the
interests protected by Rule 6(e)(2).

If, however, after review of the governnent's rebuttal case
the district court finds that it cannot nake an adequate
determ nation as to whether a violation of the rule has
occurred, or if the district court cannot identify with certainty
t he individual or individuals responsible, further proceedings
may be appropriate. Although the district court shoul d take
care to protect the secrecy of the grand jury investigation by
continuing to conduct the proceedings in canera and ex
parte, we do not wi sh unnecessarily to cabin the district
court's discretion as to the type of factfinding tools it may
use. The court may, for exanple, request further affidavits
or other types of docunentary evidence fromeither the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3081  Document #374341 Filed: 08/14/1998  Page 31 of 33

government or the movants; it may request that a nmenber of
the 1C s staff or another witness answer questions of the
court or questions submtted by the nobvants upon the court's
invitation; the court may, if it so chooses, appoint a special
master or other individual to collect evidence and subnit a
report to the district court for its review and adjudi cation
See, e.g., Eisenberg, 711 F.2d at 966 ("W can concei ve of

ci rcunst ances where a district court could seek the appoint-
ment of a special counsel to assist the court in determ ning
whet her Rule 6(e) violations had occurred."). 19

If at the end of the day the district court determ nes that a
violation of Rule 6(e)(2) has occurred, it may report this
finding to the novants and identify the government agent or
attorney responsible for the disclosure.20 See Eisenberg, 711
F.2d at 965. The novants may then participate in determn-
ing the appropriate renmedy, which, as we have noted, may
i nclude equitable relief, contenpt sanctions, or both, see

19 The nmovants acknow edged before the district court, and the
IC stated in oral argument before this court, that the invol venent
of such an individual mght be appropriate. See Prehearing Meno-
randum of President dinton (March 10, 1998), at 3.

20 Odinarily, the court should not reveal the precise substance
of the disclosure to the novants, as this would tend to revea
"matters occurring before the grand jury."

Barry, 865 F.2d at 1321-22, keeping in mnd that the relief
granted should be "carefully tailored to avoi d unnecessary
interference with grand jury proceedings,” id. at 1323. Final-
ly, the district court nust keep a transcribed record of what
transpired in any in canera proceeding; should the grand

jury ultimately issue indictnents, the indicted party or par-
ties may request the transcript of the Rule 6(e)(2) proceed-
ings in order to determ ne whether to contest any indictnment

on the basis of the violation. See Eisenberg, 711 F.2d at 965;
Fed R im P. 6(e)(3)(QO(ii) (disclosure of grand jury matters
permtted "at the request of the defendant, upon a show ng

that grounds may exist for a notion to dism ss the indictnent
because of matters occurring before the grand jury").21

V.

W are keenly aware that allegations that a governnent
official has violated Rule 6(e)(2) are not to be taken lightly.
As Justice Frankfurter noted, "[t]o have the prosecutor him
self feed the press with evidence ... is to make the State
itself through the prosecutor, who wields its power, a con-
scious participant in trial by newspaper, instead of by those
met hods which centuries of experience have shown to be

i ndi spensable to the fair adm nistration of justice." Stroble v.
California, 343 U S. 181, 201 (1952) (Frankfurter, J., dissent-
ing). It is the very interests in protecting grand jury secrecy

underlying the rule, however, that call for the utnost discre-
tion on the part of the courts to ensure that the rule is not
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breached in the very act of rooting out violations. W believe
the intent of Barry in characterizing the inquiry into Rule
6(e)(2) violations as civil is honored by allow ng the novants
to identify any violations of the rule and, if necessary, to
participate in crafting a renedy designed to stop further
violations. Any direct participation in deciding whether a

21 At this stage an adversarial presentation nay be appropriate,
since "[w] hat appears to be harmess to a district judge may be
prejudicial if seen in light of a defense counsel's special famliarity
with a given prosecution.” United States v. Fowie, 24 F.3d 1059,

1066 (9th Cir. 1994).
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vi ol ati on has occurred and by whom shoul d be all owed by the
district court only in extraordi nary circunstances and as a
| ast resort. The procedure we have outlined is designed to
"allow the court to focus on the cul pabl e individual rather
than granting a [discovery] windfall" to the novants. Bank
of Nova Scotia v. United States, 487 U S. 250, 263 (1988).

W have decided the nmerits of the IC s challenge to the
district court orders by granting its petition for wit of
mandanus. Accordingly, we dismss the appeal in No.

98-3077 et al., vacate the procedural aspects of the district
court's orders of June 19 and June 26, and renmand for further
proceedi ngs consistent with this opinion.

It is so ordered.
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