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Attorney, John R Fisher, Assistant U S. Attorney, and Har-
ry R Benner, Assistant U S. Attorney.

Before: Silberman, G nsburg and Henderson, Circuit
Judges.

pinion for the Court filed by Crcuit Judge G nsburg.

G nsburg, Crcuit Judge: The appellant, Rachel Breedl ove,
was convicted of bank fraud. At trial the Covernnent intro-
duced evi dence of her involvenment in two prior fraudul ent
bank transacti ons, one of which involved a bank account held
by Wlliamdoud. M. Coud s role in the scheme was not
establ i shed, and the district court instructed the jury not to
specul ate about his identity or his role in the transaction.
Ms. Breedlove clains the district court thereby prevented the
jury fromconsidering a fact that may have rai sed a reason-
abl e doubt about her intent to commit the crinme of which she
was convicted. On this ground, Ms. Breedl ove seeks a new
trial. Alternatively, M. Breedl ove seeks a remand for resen-
tencing on the ground that the district court, when conputing
her sentence, should not have considered the transaction
involving M. Coud. Finally, M. Breedl ove asserts that she
was sentenced to a period of supervised release in excess of
the statutory maximum W affirm Ms. Breedl ove's convi c-
tion and remand this case solely so that the district court may
i npose a termof supervised release within the statutory
maxi mum

| . Background

As a forner Marine, Ms. Breedl ove received nonthly edu-
cational benefit checks fromthe Department of Veterans
Affairs. Early in January 1998 she received in the mail a
U S. Treasury check payable to her in the amount of $58.65.
At about the sanme time she opened a checki ng account at the
First Union National Bank in Washington, D.C. Several
days | ater she deposited into that account a U S. Treasury
check seem ngly for $998,688.65. The teller assisting M.
Br eedl ove suspected the check may have been altered, as did
hi s supervisor.
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In February 1998 Ms. Breedl ove was indicted for aiding
and abetting bank fraud, in violation of 18 U S.C. ss 1344 &
2, and for uttering a counterfeit obligation of the United
States, in violation of 18 U S.C. s 472. At trial, in order to
establish Ms. Breedlove's specific intent to defraud First
Uni on, the CGovernnment presented evidence of two prior and
al l egedly fraudul ent bank transactions in which she had been
i nvol ved. The first transaction occurred in August 1997,
when Ms. Breedl ove deposited to the account of M. WIIliam
Coud at the Navy Federal Credit Union a check in the
amount of $1, 206, 000, drawn upon the Bank of America, and
made payable to M. Coud. M. doud had endorsed the
check and an acconpanyi ng deposit slip was filled out before
Ms. Breedl ove approached the teller. The Credit Union soon
determ ned the check had been altered and it reversed the
transfer of funds into M. Coud s account.

Shortly thereafter a check in the amobunt of $850, 000,
drawn upon M. Coud's account at the Credit Union and
made payable to Ms. Breedl ove, was endorsed and deposited
to Ms. Breedl ove's checking account at Central Fidelity Na-
tional Bank--to no avail, of course, as there were by then
insufficient funds in M. Coud s account to cover the check.
In Cctober 1997 an Internal Revenue Service search of Ms.
Breedl ove' s hone turned up the checkbook of M. d oud--
who did not live there--fromwhich the $850, 000 check had
been witten, as well as receipts for the $1, 206, 000 check M.
Br eedl ove had deposited into M. doud s account.

The second transaction occurred in Decenber 1997. Short -
ly after she had been sent an educational benefit check in the
amount of $425.19, Ms. Breedl ove deposited into her checking
account at NationsBank a U.S. Treasury check made payabl e
to herself, seemngly in the anobunt of $4,251.19. The next
day, she wi thdrew $4,500.00 from her account.

At the close of Ms. Breedlove's trial, the district court
instructed the jury in part as foll ows:

[1]f you decide that the defendant was involved in the
prior transactions, you may consider the evidence relat-
ing to the two other transactions solely for the purpose of
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deci di ng whet her the defendant acted with the specific
intent to defraud in conmtting the offenses charged in
the indictnent.

And ... | remind you that you have heard evi dence
relating to a bank account held by a person naned
WIlliam doud. You may not speculate as to who this
person is or what role he may have had in the events that
have been described to you.

Ms. Breedl ove's counsel had objected in advance to the
district court's nention of M. Coud, on the ground that it
was a "reference to a specific fact."

The jury convicted Ms. Breedl ove on both counts of the
indictment and the district court sentenced her on each count
to concurrent ternms of 46 nonths of inprisonment, to be
followed by five years of supervised release. In conputing
Ms. Breedl ove's sentence, the district court considered her
previous involvenment with fraudul ent checks both as rel evant
conduct and as evidence of nore than m nimal planning.

I1. Analysis

Upon appeal Ms. Breedl ove raises three issues. She ar-
gues that the district court erred in instructing the jury to
avoi d specul ati on about M. Cloud and his role in the August
1997 transaction. She clainms the district court inproperly
consi dered the August 1997 transaction in cal cul ating her
sentence. And she objects that the district court ordered her
to serve a period of supervised release in excess of the
statutory maxi num

A The Jury Instruction

Under Federal Rule of Crimnal Procedure 52, we review a
properly raised objection to a jury instruction only for non-
harm ess error; an objection that was not raised in the
original proceeding we reviewonly for plain error. See
United States v. Perkins, 161 F.3d 66, 72 (D.C. Gr. 1998).
An objection is not properly raised if it is couched in terms

too general to have alerted the trial court to the substance of
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the petitioner's point. See United States v. Pryce, 938 F.2d
1343, 1350 (D.C. Gr. 1991).

Counsel for Ms. Breedl ove objected to the district court's
instruction that the jury refrain from specul ati ng about M.
Coud by stating that the instruction was a "reference to a
specific fact." Upon appeal M. Breedl ove el aborates: The
instruction precluded the jury from considering the possibility
that in August 1997 she unwittingly had cashed a check
altered by M. Coud. That fact woul d have supported M.

Breedl ove' s defense that she did not know t he $998, 688. 65

check had been altered and therefore did not have the

requisite intent to commt the crinmes of which she was

accused. Ms. Breedlove asserts that, in order to preserve

her objection to the instruction, her counsel was required to
point out to the district court only that the court should not
make "reference to a specific fact"; that is, "trial counsel was
not required to point out to the district court the value to the
defense of the particular facts being foreclosed by the court's
instruction, just to object that the court was erring by
instructing on facts."

Read in context,* trial counsel's objection was not specific
enough to convey the meaning Ms. Breedl ove now attri butes
toit. The district court agreed that in her closing argunents
counsel for Ms. Breedlove could refer to M. Coud and to the
evi dence connecting himto the August 1997 transaction, but
it did not want the jury to speculate about M. Coud s role in
that transaction. Counsel apparently sensed sone disjunc-
tion between the district court's agreenent that she could
refer to M. Cloud and the court's concern that the jury not
specul ate "as to who he may be." She did not, however,
make t he substance of this objection, as Ms. Breedl ove has
now explained it, clear to the district court. See United
States v. Spriggs, 102 F.3d 1245, 1259-60 (D.C. G r. 1996)
(finding appellants failed to preserve argunment where objec-
tion before district court did not include key terns used in
appeal ). Further, counsel's apparent acqui escence in closing
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the matter ("Your Honor, if | hear you correctly....") gives
no i ndication that she renmai ned dissatisfied with the result.

Counsel 's twice-stated objection that the proposed jury
instruction "is a reference to a specific fact” barely resenbl es
her present argument, which is that the jury instruction
i nvaded the province of the jury as factfinder by renoving
fromthe jury's consideration a fact that m ght have raised a

reasonabl e doubt about her guilt. Insofar as that is her
objection, we hold that Ms. Breedl ove did not properly pre-
serve it for appeal. We will therefore upset her conviction

only if the instruction rises to the level of plain error

The Suprenme Court defined plain error in United States v.
A ano, 507 U. S. 725 (1993). First, of course, the district court
must have nade an error by "[d]eviati[ng] froma legal rule.”
Id. at 732-33. Second, the error nust be one that should

have been "obvious" to the district court. 1d. at 734. Third,
the error nmust have "affect[ed] substantial rights,” that is,
"been prejudicial", "affected the outcome of the district court
proceedings.” 1d. A court of appeals should correct even a

plain error affecting substantial rights only if there would
otherwi se be a mscarriage of justice, as there would be if the
defendant is actually innocent of the offense, or if the error

" 'seriously affect[s] the fairness, integrity, or public reputa-
tion of judicial proceedings.” " 1Id. at 736 (quoting United
States v. Atkinson, 297 U S 157, 160 (1936)).

The evi dence concerning M. Coud' s role in the August
1997 transaction was sparse. It included testinmony by a
Navy Federal Credit Union investigator who concl uded that
M. Cdoud had endorsed the $1, 206,000 check. The investiga-
tor stated that he believed M. Coud had been in "cahoots"
with Ms. Breedl ove in executing the check schenme. M.
Breedl ove did not submt any additional evidence |inking M.
Coud to the August 1997 transaction or to any ot her act
i nvol ving her. The district court prevented Ms. Breedl ove
neither fromintroducing further evidence about M. C oud
nor fromarguing to the jury about such evidence as there
was linking M. Cloud to the August 1997 transaction. The
district court nerely ainmed to preclude the jury from spec-
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ul ati ng about M. C oud absent any substantial evidence, in

the words of trial counsel for Ms. Breedlove, "as to what M.
Cloud may or may not have done."” W see no error in the

district court's exercise of caution; the instruction was not so
restrictive as to renove fromthe jury any of its factfinding
authority. See Curley v. United States, 160 F.2d 229, 232

(D.C. CGr. 1947) ("functions of the jury include ... the

drawi ng of justifiable inferences of fact from proven facts...
The jury may not be permitted to conjecture nmerely, or to

concl ude upon pure specul ation").

Even had the district court erred as clainmed, the over-
whel mi ng evidence that Ms. Breedlove is guilty of the crine
charged woul d have rendered the error harnl ess beyond a
reasonabl e doubt. Ms. Breedlove's intent to conmt the
crimes of which she stands convicted is apparent fromthe
evi dence. She opened a checki ng account at the First Union
Nati onal Bank only days before she attenpted to deposit the
check for $998, 688.65. Wen she opened the account she
asked whether the bank offered tax-deferred or retirenent
accounts into which she mght be able to deposit a half mllion
or amllion dollars, adding falsely that she was the owner of
several lucrative businesses. The teller who assisted Ms.

Br eedl ove when she nmade the deposit told her a "hold" would

be pl aced upon the check--that is, she could not draw upon

the credit to her account until the bank had col | ected good
funds for the check--because of its anobunt. Ms. Breedl ove
clainms that she did not know the check had been altered, but

it is difficult to conceive of a bank placing a hold on a check
for $58.65 due to its ampbunt; at the very |least, M. Breed-
love's anticipation a few days earlier that she would be
depositing a large sum together with her ready acqui escence
in the delayed availability of funds, suggests that she knew

t he check she deposited was for a significant amount, not for
$58.65. A reasonable juror could hardly fail to conclude from
these facts that Ms. Breedlove intended to utter an altered
check.
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B. The Sent ence

When it calculated Ms. Breedl ove's base offense |evel, the
district court included not only the potential |oss involved in
the of fense for which she was convicted but also the potenti al
| osses fromthe August 1997 and Decenber 1997 transacti ons,
both of which the court found were part of the "same course
of conduct" as the January 1998 transaction. See U S. Sen-
tenci ng Guidelines Manual s 1Bl1.3(a)(2) & application note 9.
Upon appeal Ms. Breedl ove argues that the August 1997
transaction was too renote in tinme and too different in
character fromthe offenses of Decenber 1997 and January
1998 to be considered part of the sane course of conduct.

We review for clear error the district court's factual determ -
nation to the contrary. See United States v. Foster, 19 F. 3d
1452, 1455 (D.C. Gr. 1994).

The Sentencing GQuidelines list several factors for determ n-
i ng whether two or nore of fenses are part of the sanme course
of conduct, including the simlarity of the offenses, the regu-
larity of the offenses, and the tinme interval between the
of fenses. See U S. Sentencing Guidelines Manual s 1B1.3
application note 9(B). |If in a particular case any one of these
factors is counter-indicative, then the of fenses should not be
deenmed a single course of conduct unless another of the
factors is particularly suggestive thereof. See id.

In United States v. Pinnick we upheld the district court's
determ nation that a defendant's repeated use of counterfeit
checks constituted a single course of conduct. The defendant
had used different aliases in presenting the checks, and had
used the checks to obtain different types of proceeds--cash in
two instances and an autonobile in another. The instrunents
and the nmethods used by the defendant were sufficiently
simlar, however, to establish an " '"identifiable behavior pat-
tern of specified crimnal activity.' " 47 F.3d 434, 439 (D.C
Cr. 1995) (quoting United States v. Perdono, 927 F.2d 111,

115 (2d Gr. 1991)).

In this case the August 1997, Decenber 1997, and January
1998 transactions share a conmon nodus operandi. In each
transaction, Ms. Breedlove presented an altered check for
deposit to a controlled account (either hers or M. Coud's) at
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a financial institution. M. Breedl ove then sought to reach
t he proceeds of the fraud by drawi ng checks upon the ac-
counts into which she had deposited the altered checks--
except that Ms. Breedl ove was apprehended before she could
draw proceeds fromthe January 1998 transaction

Ms. Breedl ove points out that each offense involved a
different depository institution, but that suggests to us only
that Ms. Breedl ove sought to reduce the risk of suspicion
She al so argues that the August 1997 transaction is not
simlar to the Decenber 1997 and January 1998 transacti ons
because only the latter two involved U S. Treasury checks.
That distinction bears not at all upon whether she used the
checks in a single course of conduct. More inportant, each of
the checks was legitimately issued for a small anount, then
altered for the purpose of obtaining a | arger amount from an
unwi tting depository institution. As for the five nonths
between the two transactions, the interval hardly seens
significant in view of the simlarity of the offenses. W
therefore conclude that the district court did not err by
finding the August 1997 transaction was part of the same
course of conduct as the Decenber 1997 and January 1998
transactions for the purpose of calculating Ms. Breedl ove's
base of fense |evel.

The district court also considered the August 1997 transac-
tion in enhancing Ms. Breedlove's sentence by two |evels for
"nmore than mnimal planning,” see U S Sentencing Cuide-
lines Manual s 2F1.1(b)(2), defined as "nore planning than is
typical for conm ssion of the offense in a sinple form" Id.
at s 1B1.1 application note 1(f). Such planning is deened
present "in any case involving repeated acts over a period of
time, unless it is clear that each instance was purely oppor-
tune." Id. Three repeated (non-opportunistic) acts are gen-
erally sufficient to support a finding of nore than m ni nal
pl anning. See United States v. Kim 23 F.3d 513, 515 (D.C
Cr. 1994).

Ms. Breedl ove's argunent that the district court inproper-
ly relied upon the August 1997 transaction as evidence of
nmore than mninmal planning is but a corollary of her now
rej ected argunent that that transaction was not rel evant
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conduct for sentencing purposes. ("Absent the $1, 206, 000

Coud check, ... with only two acts of relevant conduct
rather than three, the two-point 'nore than m nimal planning'
enhancenent for 'repeated acts' ... no longer applies.”) The

corollary fails with the proposition fromwhich it is derived.
We hold, therefore, that the district court properly enhanced
Ms. Breedl ove's sentence for nore than mnimal planning.

C. Supervi sed Rel ease Term

Ms. Breedl ove argues, and the CGovernnent agrees, that the
district court inproperly sentenced her to a termof five years
of supervised rel ease on each of the two counts of which she
was convicted. The conviction for uttering carries with it a
statutory maxi numinprisonment of 15 years, making it a
Class Cfelony. See 18 U . S.C. ss 472, 3559(a)(3). As M.

Br eedl ove points out, the maxi mum authorized term of super-
vised release for a Class Cfelony is three years. See 18
US. C s 3583(b)(2). W therefore remand this case to the

district court for the Iimted purpose of correcting this error.

I1'l. Conclusion

For the foregoing reasons, we affirm Ms. Breedl ove's con-
viction. W remand this case, however, so that the district
court may inmpose a termof supervised release within the
statutory maxi num

So ordered.
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APPENDI X
Ms. Jankowski: Your Honor, | have one other objection

and, Your Honor, this may be ny newness to this
jurisdiction, but there was no testinony at all concerning
motive. And there is an instruction that says that intent
and notive shouldn't be confused and sonet hi ng al ong

the lines of if she acted with a good notive, that is not
supposed to be taken into consideration

| just don't see where that was an issue at all in this
case that would even warrant an instruction. This is not
a case where Ms. Breedlove testified that her children
were hungry and she desperately needed the noney, or
anything like that...

The Court: | see your point. The instruction is included,
however, because | anticipate that there will be specul a-
tion on the part of the jury as to what notivated her to
do what she did, particularly in view of the fact that we
have this nysterious M. doud, whose presence in this
case has never been explained. So I want to di ssuade
them from specul ati ng about who M. O oud was or what

his role may have been

Ms. Jankowski: Your Honor, | can see your concern

however, | think that the instruction--I don't believe

that the instruction really addresses the possibility that
they may specul ate about M. Cdoud. It kind of suggests

t hat personal advancenent or financial gain are two well -
recogni zed notives. It kind of suggests a notive that
someti nes someone mght attenpt an act for advance-

ment or financial gain, and that that is saying that is stil
acceptabl e and that you can't confuse notive with intent.

It doesn't really say to the jury--

The Court: Would you like ne to | eave out that para-
graph, "personal advancenent and financial gain"? And
I think I may make sone specific reference to M. C oud
and that they are not to specul ate on what part he may
have played, if any, in connection with these matters.

Ms. Jankowski: Your Honor, the only objection | have to
that is a reference to a specific fact.
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The Court: That's what they are going to do. | beg
your pardon?
Ms. Jankowski: That is a reference to a specific fact.
The Court: Well, | amalso, in part, anticipating your
argunent. | expect that you will make reference to M.

Coud, and | think maybe in the context, they ought to be
told that they are not to speculate on M. d oud.

Ms. Jankowski: Certainly, Your Honor, if they are to
determ ne whether or not Ms. Breedl ove committed the
prior bad act of--they are supposed to assune that she
committed that act and assune that she had know edge

of the check's alteration. | can certainly argue to the
jury that it was a check that was nmade out to him a
check that was endorsed by him and they can just as
likely assume that he--1 don't think that is an inproper
argunent to nake to the jury. Your Honor, she is being
accused of a prior bad act.

The Court: There is evidence in the case to inplicate
your client in the presentation of these fraudul ent docu-
ments. The bank phot ographs al one may provide suffi-
cient evidence for the jury's purposes, even though the
wi t nesses thenselves couldn't identify her.

Al so, the fact that she was the one who apparently
endeavored to profit by the funds. There is circunstan-
tial evidence to point to your client as the one who was, if
you will, the cul pable party insofar as these instrunents
wer e concer ned.

There is no evidence one way or another as to M.
G oud, other than the fact that his signature nysteriously
appears and his bank account nysteriously was used.

Now, | am not suggesting that you are not permtted
to argue, but | don't want the jury specul ating, on the
basis of a total absence of evidence, as to who he may be.

Ms. Jankowski: Your Honor, if | hear you correctly,
can certainly argue to the jury that Ms. Breedl ove has
not been proven to have conmitted this offense, but you
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are going to tell the jury that they cannot speculate as to
what M. Coud may or may not have done?

The Court: That's correct. That's the way | amgoing to
| eave it.

Ms. Jankowski: If we can then somehow -

The Court: But | will take out that m ddl e paragraph of
i nstruction nunber 35 [regarding the distinction between
intent and notive] to which you had an objecti on.

Ms. Jankowski: Your Honor, the only--

The Court: That does not preclude [the prosecution]
fromarguing it, however.

Ms. Jankowski: Certainly.
The Court: You want ne to take that out?

Ms. Jankowski: Yes, Your Honor.



		Superintendent of Documents
	2013-04-16T15:40:32-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




