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Before: G nsburg, Rogers, and Tatel, G rcuit Judges.
pinion for the court filed by Crcuit Judge G nsburg.

G nsburg, Crcuit Judge: Robert More, a federal prisoner,
asks this court to certify to the district court a "second or
successi ve" habeas corpus petition under 28 U. S.C. s 2255.
Because we concl ude that Mbore has not yet filed a first
petition, however, he does not need such an order fromthis
court; he may file a s 2255 petition directly with the sentenc-
ing court. Accordingly, we disnmss More's request for certi-
fication.

| . Background

In February 1993 Robert More pleaded guilty to posses-
sion with intent to distribute five granms or nore of cocaine
base in violation of 21 U S. C. ss 841(a)(1l) & (b)(1)(B)(iii).
The presentence report reconmended that he be sentenced
as a career offender, see U S S.G ss 4Bl.1 & 4Bl1.2, based
upon two convictions dating from1984: attenpted robbery in
Washi ngton, D.C., and housebreaking in Prince Ceorge's
County, Maryland. |In accordance with the reconmendati on
in the presentence report, the district court increased
Moore's crimnal history category to level VI fromlevel V.
This increased the applicable sentencing range for his offense
to between 188 and 235 nonths froma range of between 168
and 210 nonths. The district court sentenced Moore in April
1993 to serve the mnimum 188 nmonths in prison.

In May 1993 Moore's counsel filed with the district court a
pl eadi ng styled "Mtion to Reconsider Sentence.” 1In it he
argued that under United States v. Spencer, 817 F. Supp. 176
(D.D.C. 1993), remanded for resentencing, 25 F.3d 1105 (D.C.
Cr. 1994), which had been issued shortly after Mbore was
convi cted, sentencing Mbore as a career offender violated the
Fifth and Ei ghth Anmendnents to the Constitution of the
United States. The Governnent opposed the Mdtion to
Reconsider on its nerits, arguing both that the district court
properly applied the career offender guidelines to Mbore and
t hat Spencer was inproperly decided. The district court
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summarily denied the Mdtion to Reconsider "w thout preju-
dice,"* and Moore did not appeal

In Decenber 1994 Moore, acting pro se, filed a notion
under 28 U.S.C. s 2255 asking the district court to vacate his
sentence for the federal drug conviction. Mdore argued that
hi s counsel had been ineffective in that he had failed to
chal | enge the applicability of the career offender guidelines.
Specifically, More contended that the court had erred in
treating his conviction for attenpted robbery as a predicate
for sentencing himas a career offender because he had been
under the influence of illegal narcotics when he pleaded guilty
to that charge. The district court denied this notion in an
order stating that "the defendant has previously submtted a
nmotion to vacate, set aside or nodify sentence, and ... the
Court 'is not required to entertain a second or successive
motion for simlar relief on behalf of the same prisoner.'
Though the district court thus concluded that the 1994 notion
was Moore's second under s 2255, the court did not specifi-
cally refer to the 1993 Mdtion to Reconsider or provide any
other basis for its conclusion that More had previously filed
a s 2255 notion.

After pursuing a collateral attack upon his attenpted rob-
bery conviction in D.C. Superior Court, More asked this
court to certify to the district court a second or successive
petition under s 2255. He again argues that his counsel in
the federal drug case was constitutionally ineffective for
failing to contest the applicability of the career offender
gui del i nes, but he offers two new | egal bases upon which he
says his counsel should have chal | enged t he enhancenent:
First, the D.C. conviction can not properly serve as a predi-
cate of fense under the career offender guidelines because
attenpted robbery is an inchoate crinme. See United States v.
Seals, 130 F.3d 451 (D.C. Cir. 1997); United States v. Price,
990 F.2d 1367 (D.C. Cir. 1993). Second, even if attenpted

* The district court's order reads in full, "Upon consideration of
the 'Mbtion to Reconsider Sentence' of Robert More, and the
opposition thereto, it is this 21st day of My, 1993 ORDERED, that
the notion is denied w thout prejudice.”
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robbery can be a predicate offense, it does not necessarily

i nvol ve violence; and it can not serve as a predicate offense
unl ess the CGovernnment proves that the defendant’'s attenpted
robbery did involve violence. See United States v. Hill, 131
F.3d 1056 (D.C. Gr. 1997); United States v. Mathis, 963 F. 2d
399 (D.C. Cr. 1992).

Il1. Analysis

A federal prisoner seeking relief fromhis sentence nust
file a petition, subject to limtations not relevant here, in "the
court which sentenced him" 28 U S.C. s 2255. Under the
Antiterrorismand Effective Death Penalty Act of 1996,

Pub.L. No. 104-32, 110 Stat. 1214 (AEDPA), however, a

federal prisoner may not file a "second or successive" such
petition unless he first obtains an order fromthe appropriate
court of appeals authorizing the district court to consider the
petition. Specifically, s 2255 mandates that a "second or
successive notion nust be certified as provided in section
2244," which in turn provides:

(b)(3)(A) Before a second or successive application ... is
filed in the district court, the applicant shall nove in the
appropriate court of appeals for an order authorizing the
district court to consider the application

* Kk %

(C The court of appeals may authorize the filing of a
second or successive application only if it determ nes that
the application nmakes a prinma faci e showi ng that the
application satisfies the requirenents of this subsection

If the petition Moore wants to file with the district court is
not "a second or successive notion," then the court of appeals
has no role to play at this point in the process; he may and
he must seek relief directly fromthe sentencing court. The
CGovernnment, however, nmaintains that More has previously

filed at | east one s 2255 notion--his 1993 Mdtion to Recon-
sider--and therefore does need an order fromthis court
certifying his petition to the district court.
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The Governnent's position is wholly without nmerit. The
Supreme Court has clearly held that when a notion is
di sm ssed "for technical procedural reasons"” and "the habeas
petitioner does not receive an adjudication of his claim" a
subsequent petition is not "a second or successive notion"
under the AEDPA. Stewart v. Martinez-Villareal, 523 U S
637, 645 (1998). Here the district court denied the Mdtion to
Reconsi der "wi thout prejudice.” Though the court did not
explain its disposition, there is no indication that the court
denied the petition on the nerits.

The Governnent argues nonet hel ess that although the
district court denied the Mdtion to Reconsider "w thout preju-
dice" it actually ruled upon the nerits of the nmotion. In
support of this position, the Government makes three points
none of which need detain us long. First, the district court
order recites that before denying the notion the court consid-
ered the Governnent's "opposition thereto"--in which it con-
tested the notion on its nerits. The district court's nere
mention of all the pleadings before it cannot bear the weight
t he Governnment seeks to place upon it; that boilerplate
recitation would be the sanme regardl ess whet her the court
were resolving the nmotion on the nerits or on a procedura
defect. Second, the sanme judge who entered the order
denying the 1993 notion |l ater denied the 1994 notion as
"second or successive." The CGovernnent urges us to infer
therefromthat the court intended the 1993 order to deny the
Motion to Reconsider on its nerits, although there is no
i ndi cation of that in the order itself, and it would then have
been a m stake to specify that the order was "w thout preju-
dice." The district court mght just as well have erred in
1994 as in 1993, either by misreading its earlier order or in
t hi nking that Moore had previously filed a s 2255 notion in
addition to the Mdtion to Reconsider. Furthernore, if the
Government were correct on this point, then the district
court's denial "w thout prejudice" wuld have becone, w thout
notice and after the tine for direct appeal had passed, a
denial "with prejudice.” W cannot countenance an argu-
ment that entails so much potential for unfair surprise.
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Finally, the Government points to cases in which courts
have understood a disposition to be on the nerits though the
order indicated it was "without prejudice.”" The only case
potentially helpful to the Governnent is Dorsey v. United
States, 372 F.2d 928 (D.C. Gr. 1967). The defendant there
was convi cted of possessing heroin. At the pre-trial suppres-
sion hearing he sought to explore the sequence of events
surroundi ng the arresting officers' approaching himand seiz-
ing the drugs, but one of the officers was unavail able for
gquestioning at the tinme. The court denied the notion to
suppress w thout prejudice. In his post-conviction appeal the
def endant argued that his counsel should have been given
anot her opportunity to inquire into the circunstances sur-
roundi ng the officers' initial approach in part because the
judge's denial of his notion to suppress wi thout prejudice
showed that the judge "contenpl ated additi onal proceedings."
Id. at 931 n.4. After holding that the search was valid
regardl ess of the circunstances surrounding the officers
initial approach, we wote:

[ Al though the use of the phrase "w thout prejudice" in
this context seens to us undesirably ambi guous in view
of the purposes of Rule 41(e), Fed. RCGimP., there is
not hi ng about its use in this case to suggest that the
hearing judge did not intend to deny the notion to
suppress on its nerits.

I d.

Dorsey does not govern this case. One purpose of a
suppression hearing held pursuant to Fed. R CrimP. 41(e) is
to determ ne whether evidence will be admissible at the
upcomng trial. The sentencing court in this case faced no
anal ogous tine pressure, nor does the Government suggest
any other reason sensibly to think the district court intended
to resolve finally what it purported to resolve w thout preju-
dice to a later petition. W therefore conclude that the order
denying the 1993 Mdtion to Reconsider was not a first
adj udi cation of More's s 2255 claim

We turn next to the question whether More's claimwas
adj udi cated when the court denied his 1994 notion; if so,
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then the present petition is his second and we nust decide
whet her to certify it to the district court. Recall that the
district court dismssed the 1994 notion as successive.

VWhet her in doing so the district court considered the 1993
nmotion to be Moore's first s 2255 petition, or mstakenly

t hought Mbore had at sonme other point filed a s 2255 notion
is unclear fromthe record. 1In either event, it is clear that
the district court dismssed the 1994 notion for a procedural
reason and did not resolve it on the nerits. The 1994 noti on,
therefore, does not present a barrier to More's nowfiling a
notion under s 2255. See Stewart, 523 U. S at 645.

I1'l. Conclusion

For the foregoing reasons we have no occasion either to
grant or to deny Moore authorization to proceed in district
court as provided in s 2244. Because More's clai mhas not
been resol ved before, he may proceed under s 2255 in the
district court as of right. Accordingly, More's request for
certification is

Di sm ssed.
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