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appel | ee Paul O f ner.

Before: Wald, Tatel and Garland, Crcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: Under Medicaid s "buy-in" program
states must use Medicaid funds to enroll certain needy,
Medi care-eligible individuals in Medicare's Part B suppl enen-
tal insurance program In this case, we nust deternine
whet her the buy-in programrequires states to reinburse
Medi care providers the entire twenty percent copaymnent that
patients normally pay for a particular service under Part B,
or whether, as the United States Departnment of Health and
Human Services has long permtted, states may limt reim
bursenent to the al nost always |ower Medicaid rate for the
same service. Relying on HHS policy, the District of Colum
bi a began cappi ng copaynent rei nbursenment at Medicaid
rates in 1990. Appellants, a group of District of Colunbia
doctors, challenge the District's policy, arguing that until
Congress amended the buy-in statutes in 1997, the law re-
quired the District to reinburse themat Mdicare rates.
Fi ndi ng the pre-1997 statutes anbi guous as to state copay-
ment rei mbursenment obligations, and finding HHS s interpre-
tation reasonable, we affirmthe district court's grant of
summary judgnment for the District.

Enacted in 1965, Medicare finances nedi cal procedures for
peopl e over 65 and people with disabilities. See 42 U S.C
ss 1395-1395ccc (1994). Medicare has two parts, Part A and
Part B. Part A provides reinbursenment for inpatient hospi-
tal care and rel ated post-hospital, home health, and hospice
care. See id. ss 1395c to 1395i-4. Enrollnent in Part Ais
automatic. Part B is voluntary. It provides suppl enental

i nsurance for hospital out-patient services, physician services,
and ot her nedi cal services not covered under Part A See id.

ss 1395] to 1395w 4. Part B inposes cost-sharing obli-

gations on people who choose to participate. These include

an annual deductible, nonthly prem uns, and--of particular

rel evance to this case--copaynments. Copaynments consi st of
twenty percent of the "reasonable charge" for the service
rendered, an anount determ ned annually by HHS. See id.

s 1395l (a). Medicare directly reinburses Part B providers

for the remaining eighty percent. See id.

Al so enacted in 1965, Medicaid, a cooperative federal-state
program finances nedical care for the poor, regardl ess of
age. See 42 U.S. C ss 1396-1396v (1994). Participating
states must establish financial eligibility criteria, identify
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covered nedi cal services, develop rate schedul es, and submt
their plans to HHS for approval. See id. ss 1396a(a),
1396a(b). HHS approval entitles a state to substantial feder-
al funding, ranging fromfifty percent to eighty-three percent
of the cost of nedical services provided under the plan. See
id. s 1396d(b). Doctors and other health care providers are
not required to service Medicaid patients, but if they do they
nmust accept reinbursement fromthe state at its Medicaid

rate as paynment in full; they may not demand additi onal
paynment from patients. See id. ss 1320a-7b(d), 13960.

State Medicaid rates for any given service are al nost al ways

| ower than the "reasonabl e charge” for the sanme service

under Medicare Part B. Indeed, Medicaid rates are often

even | ower than the eighty percent of the reasonable charge
that the federal government reinburses Medi care providers.

Medi care and Medicaid intersect with respect to the elderly
poor--so-called "dual eligibles.” Wile these people are eligi-
ble to purchase suppl emental medi cal insurance through
Medi care Part B, many cannot afford Part B's prem uns,
deducti bl es, and copaynents. Medicaid has therefore |ong
all owed states to use Medicaid dollars to enroll dual eligibles
in Medicare Part B by paying their cost-sharing obligations.

See Pub. L. No. 89-97, s 121(a), 79 Stat. 286, 346 (1965)
(codified at 42 U.S.C. s 1396a(a)(15)) (repealed 1988). Be-
cause the federal governnment heavily subsidi zes Medicaid,
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this "buy-in" programenables states to shift a |arge portion
of the cost of caring for the elderly poor to the federa
treasury.

In 1986, Congress expanded the buy-in program beyond
dual eligibles to include a newy created category of "qualified
medi care beneficiaries" ("QwBs"): elderly people not quite
poor enough to qualify for Medicaid but who nonet hel ess net
certain neediness criteria. See Pub. L. No. 99-509, s 9403,
100 Stat. 1874, 2053-55 (1986) (codified at 42 U S.C
ss 1396a(a)(10)(E), 1396d(p)(1) (1994)). Initially optional, the
QWVB buy-in program becanme mandatory in 1988. See Pub.
L. No. 100-360, s 301, 102 Stat. 683, 748 (1988) (deleting "at
the option of a State" from42 U S.C. s 1396a(a)(10)(E)).
Al so in 1988, Congress redefined the term"QvB" to include
dual eligibles. See Pub. L. No. 100-485, s 608(d), 102 Stat.
2343, 2416 (1988).

Thi s appeal presents the follow ng issue: Are Medicare
providers performng Part B services to QvBs entitled to
state rei nbursement for the entire twenty percent copaynent
that a non- QvB Medi care patient would normally pay, or
may states limt reinbursenent such that providers receive
no nore than the state's Medicaid rate for the sanme service?
For exanpl e, suppose that the reasonable charge for a given
Part B service is $100, but a state's Medicaid rate for the
sanme service is only $90. |If a Medicare doctor perforns that
service, the federal governnent reinburses the doctor $80
whet her or not the patient is a Q. |If the patient is a
QwB, does the buy-in schene require the state to reinburse
the doctor for the patient's entire $20 Medi care Part B
copaynment? O nay the state give the doctor only $10 so
that total reinbursenment, including the federal governnment's
$80, equals $90, the Medicaid rate? |If the Medicaid rate for
the particular service is $70, may the state refuse to reim
burse the doctor at all because the $80 provided by the
federal governnent already exceeds the Medicaid rate? See
Par amount Health Sys., Inc. v. Wight, 138 F.3d 706, 708
(7th Cr. 1998) (using this exanple).
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Four statutory provisions added to the buy-in schenme in
1986 frame this issue. Read alone, two suggest that states
must use Medicaid funds to rei nmburse Medi care providers
performng Part B services to QvwBs for the full twenty
percent copayment ($20 in the above exanple) for which non-
QVB Medicare patients would be responsible. Under 42
US. C s 13%a(a)(10)(E)(i), a state Medicaid plan "nust"
provi de for "maki ng nedical assistance available for nedicare
cost-sharing ... for qualified nmedicare beneficiaries."” Sec-
tion 1396d(p)(3)(D) in turn defines "nedicare cost-sharing” to
i ncl ude Medi care prem uns, deductibles, and "[t]he difference
between the [80 percent of the reasonable charge that the
federal governnent reinburses providers under Part B] and
t he amount that would be paid ... if any reference to ' 80
percent' ... were deened a reference to '100 percent.' "
Section 1396a(a)(10)(E)(i)"'s mandatory | anguage coupled with
section 1396d(p)(3)(D)'s reference to specific percentages sug-
gests that states must use buy-in funds to rei nburse provid-
ers for the entire twenty percent Part B copaynent.

The ot her two provisions enacted in 1986 suggest a differ-
ent interpretation. Section 1396a(a)(VIiI1) provides that
"medi cal assistance nade available to [QvBs] ... shall be
l[imted to nmedi cal assistance for nedicare cost-sharing ...,
subject to the provisions of [section 1396a(n)]." Before its
anendnment in 1997, section 1396a(n), entitled "Paynment
anmounts,” in turn provided

In the case of [Medicaid funds provided] for nedicare
cost-sharing respecting the furnishing of a service or
itemto a qualified nedicare beneficiary, the State plan
may provide paynent in an anmount ... that results in a
sum of such paynment anount and any anount of pay-
ment nmade [by the federal government under Medicare
Part B for] the service or item exceedi ng the anpunt
that is otherw se payable under the State [ Medicaid] plan

for the itemor service for eligible individuals who are not

qual i fied nmedi care beneficiaries.

Id. s 1396a(n) (amended 1997) (enphasis added). Section
1396a(n)'s use of the word "may" rather than "shall" suggests
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that states are permitted, not obligated, to reinburse Part B
provi ders above the Medicaid rate--$10 if as in the above
exanpl e the Medicaid rate were $90, or zero if the Medicaid
rate were $80 or |ess.

Even before the 1986 enactnent of these four QVB provi-
sions, HHS had | ong taken the position that the buy-in
schenme required states to rei nburse providers for Part B
copaynments only in an amount equal to the difference, if any,
bet ween t he Medi cai d paynment and the eighty percent of the
Medi care Part B charge that the federal governnent pays.

See Policy Information Menorandum from Director, Bureau

of Program Policy, Departnent of Health and Human Ser-

vices, to Associate Regional Admnistrators (Sept. 29, 1981)
("California' s paynent of anmounts only up to its standard
maxi mum al | owabl e rate under its [Medicaid] programis
acceptable."); Policy Information Menorandum No. 6 from
Associ ate Conm ssioner for Program Coordi nati on, Depart-

ment of Health, Education and Wlfare, to Health Services
Admi ni stration Regional Staff (Mar. 4, 1971) ("[T]he [state]
agency is not necessarily obligated to pay the full anount of
t he deducti bl es and co-insurance costs according to the rates
est abl i shed under [Medicare], but only that amount which wll
satisfy the requirenent for paynent in full according to the
[ Medi cai d] met hod of paynment."). HHS reiterated this policy
followi ng the 1986 amendnents to the buy-in schene. See
Dep't of Health & Human Svcs., State Medi caid Manual

s 3490. 14 (1991).

In 1990, the District of Colunbia (a state for Medicaid
pur poses) amended its Medicaid programto limt reinburse-
ment for QVB Part B copaynents to the Medicaid rate. See
37 D.C. Reg. 5593 (1990). HHS approved the District's plan
in 1991. The District inplenented its plan for nore than six
years w t hout chall enge.

In 1997, a coalition of D.C. doctors and the Medical Society
of the District of Colunbia sued the city in the Superior
Court for the District of Colunbia, claimng that the buy-in
statutes required states to pay QvB Part B copaynents in
full. Alleging breach of contract, unjust enrichnment, and
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prom ssory estoppel, the doctors sought retroactive reim
bursenent. The doctors al so sued the District for injunctive
relief in the United States District Court for the District of
Colunbia. The city renoved the first suit to federal court,
where the two cases were consolidated.

One nonth | ater, Congress enacted the Bal anced Budget
Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 ("Budget Act").
Section 4714(a) of the Budget Act, entitled "Carification
Regarding State Liability for Medicare Cost-Sharing," ex-
pressly authorized states to linmt Medicare cost-sharing pay-
ments for QvBs based on Medicaid rates. See id. s 4714(a),
111 Stat. at 509-10. Section 4714(c) applied this putative
"clarification" retroactively to any pending | awsuit seeking
rei mbursement from states under the buy-in program See
id. s 4714(c), 111 sStat. at 510. Recognizing the prospective
validity of section 4714(a), the doctors abandoned their re-
gquest for injunctive relief. Instead, they anmended their
conplaint to challenge the constitutionality of section
4714(c)'s retroactivity provision, claimng that it violates the
Taki ngs and Due Process O auses of the Fifth Arendnent as
wel | as principles of separation of powers. The United States
intervened to defend the constitutionality of the retroactivity
provi si on.

The district court upheld section 4714(c), concludi ng:

[OQne thing is clear: the lawregarding state liability to
pay for the health services provided to QvBs has never

been crystal clear. Section 4714 has certainly provided
clarification where it was needed. For this reason, the
Court concludes that applying section 4714 retroactively,
as Congress directed, is not inpermssible under the
Constitution.

McCreary v. Ofner, 1 F. Supp. 2d 32, 37 (D.D.C. 1998).
Because section 4714's clarification of the buy-in schenme
underm ned the theory of the doctors' breach of contract
action--that pre-1997 |aw required rei nbursenment at Medi-
care rates--the district court granted sunmary judgnent for
the District. See id. The doctors appeal. Qur reviewis de
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novo. See Heller v. Fortis Benefits Ins. Co., 142 F.3d 487,
491-92 (D.C. Gr. 1998).

According to the doctors, pre-1997 law clearly required
states to reinburse themfor all Part B cost-sharing obli-
gations incurred by QwBs. The Budget Act, they argue,
could not constitutionally change that requirenent retroac-
tively. The United States (supported by the District) re-
sponds that: (1) pre-1997 | aw was anbi guous regardi ng state
cost-sharing obligations, and under Chevron U S. A Inc. v.

Nat ural Resources Defense Council, Inc., 467 U. S. 837 (1984),
we nust defer to HHS s reasonable interpretation of that
scheme; (2) even if Chevron deference to HHS s interpreta-
tion of the pre-1997 schene is inappropriate, under Loving v.
United States, 517 U.S. 748, 770 (1996) ("subsequent |egisla-
tion declaring the intent of an earlier statute is entitled to
great weight in statutory construction”) (internal quotation
omtted), we should give deference to Congress's 1997 inter-
pretation of the prior schenme, as did the district court; and
(3) if the Budget Act did change the buy-in schenme retroac-
tively, then the doctors' constitutional argunents fail on the
merits. Mndful of our obligation to avoid constitutiona
guesti ons when possi ble, see Ashwander v. TVA, 297 U. S. 288,
341 (1936) (Brandeis, J., concurring), we begin by addressing
t he governnent's Chevron argunent. After all, if Chevron
deference to HHS s interpretation of pre-1997 |law is appro-
priate, we nmust sustain the District's reinbursenment cap

wi t hout regard to the Budget Act.

The doctors insist--as they nmust to avoid Chevron defer-
ence--that before 1997 sections 1396a(a)(10)(e) and
1396d(p) (3) (D) unanbi guously required states to rei nburse
providers in full for copaynents for Part B services per-
formed on QvBs. They argue that the perm ssive "may"
| anguage in section 1396a(n) conports with this reading,
interpreting that section sinply to authorize states to deviate
fromtheir otherwise rigid Medicaid paynent schedul es. Ac-
cording to the doctors, section 1396a(n) did nothing nore than
provi de an exception to the general rule that states nust

never reinburse Medicaid providers in excess of HHS
approved schedul es. Section 1396a(n) used the perm ssive
"may" instead of the mandatory "shall," the doctors contend,
because state Medicaid rates occasionally exceed the Medi -
care rates for the sanme service

The doctors' interpretation of the buy-in statutes is certain-
ly plausible. But as we read the pre-1997 statutes and their
| egi slative history, we think Congress has not so "unanbi gu-
ously expressed" its intent as to make the doctors' interpreta-
tion mandatory. Chevron, 467 U S. at 843; see also Air
Transp. Ass'n of America v. FAA, 1999 W 110689, at *3
(D.C. Cr. Mar. 5 1999) ("Although the inference petitioner
woul d draw as to the statute's neaning i s not by any neans
unreasonable, it is also not inevitable.").

opinion>>
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To begin with, if the buy-in statutes really spoke as clearly
as the doctors contend, section 1396a(n) woul d have had no
need to provide separately that states could deviate from
their otherwi se mandatory Medi caid schedul es. Addressing
the sane issue, the Seventh Circuit put it this way: "[I]f
[sections 1396a(a)(10)(e) and 1396d(p)(3)(D) of] the statute
clearly entitle[ ] [providers] to reinbursenent at Medicare
rates (if it is not clear, Chevron is back in play), the state
could hardly be penalized for such rei nbursement. That
woul d be penalizing it for conplying with the statute.” Para-
nmount, Inc., 138 F.3d at 709; see also Rehabilitation Ass'n v.
Kozl owski, 42 F.3d 1444, 1469 (4th Cr. 1994) (N eneyer, J.,
di ssenting) ("It is utterly inplausible, | submt, to believe that
Congress woul d create a new section in the [ Medicaid] Act
solely to acknow edge that it is permssible for states to do
what Congress requires themto do in other sections."”). The
United States nmakes this argunment, but the doctors nowhere
respond.

The governnent al so points out that the very provision
fromwhi ch the doctors derive a state obligation to pay cost-
sharing in full--section 1396a(a)(10)(E)(i)--requires that state
pl ans make cost-sharing available for QvBs. Because states
nmust detail their QWB cost-sharing policies in their Medicaid
regul ati ons before submtting those regulations to HHS for
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approval, the argument goes, states' cost-sharing obligations
could never cause themto run afoul of their own regul ations.
Thi s argunent nakes sense. Again, the doctors nowhere
respond.

The doctors' interpretation of section 1396a(n) suffers from
anot her problem During the alnost twenty years prior to its
enactment, states often reinbursed providers for Medicare
cost-sharing in excess of Medicaid rates. Wiy then did Con-
gress need to enact section 1396a(n) to authorize such reim
bursenent ? See Paranount, 138 F.3d at 709 (naking this
point). The doctors point out that during the twenty years
prior to the enactnent of section 1396a(n) states had not used
Medi caid funds to pay cost-sharing for "pure QvBs" (QVBs
not otherw se eligible for Medicaid) because the QVB pro-
gram did not even exist during that period. True as that may
be, the doctors cannot dispute that by 1986 states had often
exceeded their own Medicaid rates with respect to dual
el i gi bl es.

The doctors claimto find support for their position in the
House Report acconpanying the 1986 enactnent of the QvB
program which stated that "the Medi caid program woul d pay
the Part B deductible and the beneficiary's 20 percent coin-
surance.” H R Rep. No. 99-727, at 106 (1986), reprinted in
1986 U.S.C.C. A N 3607, 3696. But because this |anguage did
not speak to whether states nust nake the entire copaynent
even in excess of Medicaid rates, it helps the doctors little.
Mor eover, subsequent |egislative history squarely conflicts
with the doctors' interpretation of the buy-in program The
House Report acconpanying the 1988 anendnents sai d:

It is the understanding of the Commttee that, with
respect to dual Medicai d-Medicare eligibles, sone States
pay the coinsurance even if the anount that Medicare
pays for the service is higher than the State Medicaid
paynment rate, while others do not. Under the Commit-
tee bill, States would not be required to pay the Medi -
care coinsurance in the case of a bill where the anount
rei mbursed by Medicare--i.e., 80 percent of the reason-
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abl e charge--exceeds the amount Medi caid woul d pay for
the sane item or service

H R Rep. No. 100-105(I1), at 61 (1987), reprinted in 1988

US CCAN 857, 884; see also HR Rep. No. 101-247, at 364
(1989), reprinted in 1989 U S.C.C. A N 1906, 2090 ("The

Medi cai d prograns typically pay the Medicare coi nsurance

only to the extent that their paynent, plus the Medicare
payment, does not exceed what the Medicaid program woul d

pay for the service in question.... The Committee bil

does not change the current policy regarding the anmount

whi ch a Medicai d program nust reinmburse on such clains.").

Al t hough post-enactnent |egislative history may or may not

be a valid tool for ascertaining congressional intent, see
United States v. Carlton, 512 U. S. 26, 39 (1994) (Scalia, J.,
concurring) (referring to "post-legislation |egislative history"
as an "oxymoron"), our task here is not to divine conclusively
t he nmeani ng of section 1396a(n), but rather to determne

whet her it is reasonably susceptible to nore than one nean-
ing. Wth respect to this question, post-enactnent |egislative
commentary offering a plausible interpretation is certainly
rel evant, nuch like plausible interpretations fromlitigants,
other courts, law review articles, or any other source would
be. The fact that the 1988 and 1989 House Reports inter-
preted section 1396a(n) differently fromthe interpretation
favored by the doctors suggests that the statute is far from
unambi guous.

We have a simlar reaction to four pre-Budget Act circuit
court decisions that found the buy-in scheme unanbi guous.
See Haynes Anbul ance Serv., Inc. v. Al abama, 36 F.3d 1074,
1077 (11th Cr. 1994) (per curiam; Pennsylvania Med. Soc'y
v. Snider, 29 F.3d 886, 891-902 (3d Cir. 1994); Rehabilitation
Ass'n, 42 F.3d at 1451-58; New York City Health & Hospi -
tals Corp. v. Perales, 954 F.2d 854, 858-59 (2d Cir. 1992).
Al though all four circuits found the statutes sufficiently clear
to preclude Chevron deference, they were not unani nous
about the neani ng of the supposedly unanbi guous schene.
The Second, Third, and Eleventh Grcuits essentially adopted
the interpretation the doctors urge in this case. The Fourth
Circuit expressly rejected this reading, as well as the position
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HHS took there (and takes here). Instead, it held that

section 1396a(n) allowed states to pay nore cost-sharing for
pure QWBs than for dual eligibles. See Rehabilitation Ass'n,
42 F.3d at 1454-55. The plausibility of these conpeting
interpretations sinply confirms our view that the buy-in
scheme i s anbiguous. See Snmiley v. Citibank, 517 U S. 735,

739 (1996) ("In light of the two dissents fromthe opinion of
the Suprenme Court of California, and in |ight of the opinion of
the Suprene Court of New Jersey creating the conflict that

has pronpted us to take this case, it would be difficult indeed
to contend that the [statute] is unanbiguous with regard to
the point at issue here.") (citation and footnote onmitted).

Proceeding to the second step of the Chevron inquiry, we
ask whet her HHS has reasonably interpreted the buy-in
statutes. The United States's position is sinple: Because the
word "may" in section 1396a(n) is pernissive, not nandatory,
states are allowed to but need not exceed their Medicaid
rates. To us, this seens emnently reasonabl e--"nmay" neans
nmay.

The doctors make only one argunment chal |l engi ng the rea-
sonabl eness of HHS s interpretation. Relying on INS v.
Cardoza- Fonseca, 480 U.S. 421, 446 n.30 (1987), which stated
that "[a]n agency interpretation of a relevant provision which
conflicts with the agency's earlier interpretation is entitled to
consi derably | ess deference than a consistently held agency
view," the doctors claimthat HHS has not consistently inter-
preted the buy-in statutes. |In support, they cite the foll ow
ing coomentary froma 1983 HHS rul emaki ng:

Since 1971, HHS policy has been to require State
agenci es that have a "buy-in" agreenent to pay, in
addition to the Part B premium the Part B coi nsurance
and deducti bl e amount for services provided to beneficia-
ries under Part B, even if the services are not routinely
provi ded under the Medicaid State Pl an

48 Fed. Reg. 10,378, 10,379 (1983) (notice of proposed rule-
maki ng). That rul emaki ng has no rel evance to the question

presented here, however, because there HHS nerely concl ud-

ed that the buy-in program does not require states to pay
Part B cost-sharing for services not covered by their Medic-
aid plans; the rul emaking did not address whether a state
must pay QvBs' full copaynments for services that are cov-
ered under its Medicaid plan. The nost rel evant conmen-

tary in the rul emaki ng, noreover, actually conports with the
position HHS takes in this case: "[I]f a State limts the
anount, duration or scope of Medicaid services covered in the
State plan, then the State may simlarly [imt paynment of

Medi care Part B cost sharing anmobunts on those sane services
in accordance with its Medicaid service limtations.” 52 Fed.
Reg. 47,926, 47,928 (1987) (final rule). Not only does this
rul emaki ng suggest no agency inconsistency, but the doctors
have failed to cite any other instances of alleged agency
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i nconsistency in the twenty-eight years since HHS first artic-
ulated its copaynent reinbursenment policy. Indeed, HHS
appears to have approved the Medicaid plans of every state
that has chosen to limt total copaynent reinbursenent to

Medi cai d rates.

Because we conclude that HHS s interpretation of the buy-
in statutes is reasonable, we have no need to reach the
doctors' constitutional challenge to the Budget Act. The
district court's grant of summary judgnent for the District is
affirnmed.

So ordered.
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