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Francis P. Dicello, with whom Robert M Marino was on
the brief, argued the cause for Van Dorn Retail Managenent,
Inc., appellant in No. 98-5458.

Mary R Bohan, Trial Attorney, U.S. Department of Jus-
tice, with whom David W QOgden, Acting Assistant Attorney
Ceneral, Wlm A Lewis, United States Attorney, J. Christo-
pher Kohn, Director, and Ruth A. Harvey, Attorney, U S.
Department of Justice, and J. Scott Watson, Counsel, Federal
Deposit I nsurance Corporation, were on the brief, argued the
cause for appellee FD C

Bef ore Edwards, Chief Judge, Garland, G rcuit Judge, and
Buckl ey, Senior Circuit Judge.

pinion for the court filed by Seni or Judge Buckl ey.

Buckl ey, Senior Judge: Appellants are Morton A. Bender,
his children, the personal representatives of the estate of a
deceased child, and N Street Follies Limted Partnership
(collectively, "Benders") and Van Dorn Retail Managenent,
Inc. ("Van Dorn Retail"). They appeal the district court's
award of attorneys' fees to the Federal Deposit Insurance
Corporation ("FDIC'), in its capacity as receiver for Madi son
Nat i onal Bank, for |egal services rendered in enforcing |oan
and guaranty agreements entered into between the bank and
appel l ants. The Benders al so appeal the district court's
denial of their notion for sanctions against the FDIC for its
actions during the litigation.

W reverse the award of attorneys' fees incurred in unsuc-
cessfully defending a prior award of fees, remand the remain-
der of the award for further action consistent with this
opi nion, and remand the denial of sanctions so that the
district judge may explain his decision in |ight of what
appears to be a legitimte question as to whether certain of
the FDIC s actions nmay have been taken in bad faith.

Page 2 of 11



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-5458 Document #449882 Filed: 07/16/1999

| . Background

Appel | ants chal | enge the reasonabl eness of the attorneys
fees awarded by the district court, and the Benders ask us to
rule that the court abused its discretion when it denied the
Benders' request that the FDIC be sanctioned. 1In the
interest of clarity, we will limt our review of this case's
conpl ex factual and procedural history to those facts that
bear on each of these issues. A nore detailed account of the
background facts can be found in our opinion in FD C v.
Bender, 127 F.3d 58, 61-62 (D.C. Gr. 1997) ("Bender 1"),
whi ch deci ded a prior appeal in this case.

A The Attorneys' Fees

Appel | ants executed, guarantied, and delivered various
prom ssory notes to Madi son National Bank, some of which
provi ded for payment, in the event of default, of "late
charges" and attorneys' fees in the anmount of 15 percent of
t he out standi ng bal ance of principal and interest. Shortly
after the last note was executed, Mdison was decl ared
i nsolvent; and the FDI C was appointed as its receiver pursu-
ant to 12 U S.C. s 1819. As such, the FD C succeeded to al
of Madison's rights under the prom ssory notes. Wen ap-
pell ants defaulted on their obligations to Madi son, the FD C
brought suit in district court to recover the full anmount
clained to be due including, where applicable, the 15 percent
attorneys' fees.

The FDI C noved for summary judgnment on the notes.
Appel | ants opposed the notion arguing, anmong ot her things,
that the 15 percent attorneys' fees requested in the notion
wer e unreasonabl e because the anobunt sought bore no rel a-
tionship to the value of the | egal services actually rendered.
On Cctober 27, 1994, the district court granted the FDIC s
notion. Thereafter, the Benders filed a notion for reconsid-
eration and, on April 17, 1996, the district court granted their
nmotion and required the FDIC to address the reasonabl eness
of the 15 percent provision. Because Van Dorn Retail did not
file atinmely notion for reconsideration, it remained liable for
the 15 percent attorneys' fees the court had previously award-
ed the FDIC. The record before us does not indicate wheth-
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er the agency ever conplied with the court's request for a
defense of the 15 percent fee. That request, however, was
nmoot ed by our decision in Bender I, which we describe bel ow

In the nmeantine, the FDIC had anended its conplaint to
i ncl ude, anong others, a new count asserting a clai magainst
Mort on Bender as guarantor of a note signed by Van Dorn
Retail that contained the 15 percent attorneys' fees provision
The FDI C noved for summary judgnment on the anmended
conpl aint, and the Benders filed an opposition to the notion
On February 28, 1996, the district court granted the notion
inits entirety, ruling that the Benders' opposition had been
untimely.

Appel lants filed appeals challenging the district court's
grant of summary judgnent agai nst Van Dorn Retail as
obligor on certain of the notes and agai nst M. Bender as
guarantor of one of the loans to Van Dorn Retail. See
Bender I, 127 F.3d at 61. On appeal, they argued that the
provi sions requiring paynment of 15 percent attorneys' fees
were contrary to District of Colunbia |law, which governed
the enforcenent of the notes. 1d. at 63. W agreed; and on
Sept ember 23, 1997, we reversed the district court's grant of
summary judgnment in favor of the FDIC with respect to the
attorneys' fees owed by Van Dorn Retail and remanded the
case with instructions to award the agency reasonable attor-
neys' fees "not to exceed the 15-percent limt in the notes."
Id. at 67. W also vacated the grant of summary judgnent
agai nst M. Bender and instructed the court on remand to
reconsider its 15 percent award agai nst M. Bender as guar-
antor of the Van Dorn Retail note even though he had failed
to file a tinmely opposition to the FDIC s notion for summary
judgrment. In doing so, we noted the anomaly of enforcing
agai nst a guarantor a greater liability than could lawfully be
i nposed on the obligor. 1Id. at 68.

The FDI C thereupon filed a "Mtion to Determ ne Reason-
able Attorney Fees," as well as a menorandum and decl ar a-
tions supporting a claimfor $112,307. Over appellants' objec-

tions, many of which are reiterated in this appeal, the district

court awarded the requested anount as reasonable. It did so
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based on its findings that the hours devoted to the case by
the FDIC s Justice Departnent attorneys were reasonably
expended, that the FDIC s summaries of the attorneys' tine
records provided an adequate basis on which the court could
make an award, that the fee charged for the FDIC s in-house
counsel was appropriate, and that appellants’ "assertion of
broad and unsupported chall enges to the FDI C s proof of

ti me expended--unacconpani ed by any request to view de-
tailed tinme records--nust be rejected....” FD C v. Bender
No. 93-0864 (D.D.C. Aug. 27, 1998) (enphasis added).

B. The Requested Sanctions

The district court's order of February 28, 1996, concl uded
with the statement that "[f]inal judgnment having now been
entered by separate order as to [all counts of both the
original and anended conmplaints], ... this case shall be
term nated on the dockets of this court.” The Benders
responded with a "notion for expedited clarification"” in which
they rem nded the court that, because it had failed to resolve
a cross-claimagainst them its judgnent was not yet final
In an order issued on April 17, 1996, the court acknow edged
its error and anended its February 28 order to reflect the
fact that "the case is not termnated in |ight of the outstand-
ing cross-claim..."

The FDI C, however, had already begun its efforts to
enforce the earlier order. It served post-judgnment interroga-
tories and docunment requests on appellants and issued sub-
poenas to their accounting firms. It also filed the Febru-
ary 28, 1996, order in the land records of the District of
Col unbi a, thereby inposing a lien against all real property
owned by appellants in the District of Colunbia. The FDC
|ater refused to renove the lien despite the fact that, by then
according to M. Bender, the principal and interest due on al
the notes had been fully paid and he had posted a supersede-
as bond of $987,125 to cover in full all other clainms remaining
in dispute. The FDIC al so applied a portion of the $1, 896, 987
paynment made by the Benders in March 1995 against its
claimfor |ate charges on various notes despite the Benders
explicit instruction that the paynent was to be applied to
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satisfy in full the principal and interest due on the specified
notes and guaranties.

The Benders filed a notion requesting the inposition of
sanctions against the FDIC on the grounds that, by prema-
turely pursuing its post-judgnent renedi es and ignoring the
i nstructions acconpanying the March 1995 paynent, the
agency had exhi bited bad faith and unnecessarily increased
the cost of the litigation. The court denied the notion
wi t hout expl anation on August 27, 1998, the sane day that it
approved the award of $112,307 in attorneys' fees.

Appel | ants appeal the award of attorneys' fees, and the
Benders al so appeal the denial of their notion for sanctions.

Il. Discussion
A The Fee Award

Appel | ants rai se a nunber of objections to the fee award.
We consider each in turn

1. Docunmentation in Support of the Fee Award

Appel | ants contend that, contrary to the district court's
finding, they had specifically requested perm ssion to revi ew
the FDIC s tine records; therefore, the district court abused
its discretion in awarding attorneys' fees to the FDI C not -
wi thstanding its failure to produce the records for their
i nspection. In response, the FDIC cites our statenment in
Bender | that it is within the discretion of the trial judge to
deci de "what sort of proof, if any, is needed to deterni ne
what a reasonable fee would be,"” 127 F. 3d at 64, and argues
that the court therefore acted within its discretion in accept-
ing the sunmaries of tine records fromthe FD C

Page 6 of 11

The law of this circuit is clear: the party challenging a fee

award is entitled, upon request, to review the contenporane-

ous time records of the party seeking to recover attorneys

fees. See lIdeal Electronic Sec. Co. v. International Fidelity
Ins. Co., 129 F.3d 143, 151 (D.C. Cir. 1997) ("ldeal is entitled
to discover the information it requires to appraise the reason-
abl eness of the anobunt of fees requested by IFIC ... so that
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it may present to the court any legitimte challenges to
IFICs claim"); see also National Ass'n of Concerned Veter-
ans v. Secretary of Defense, 675 F.2d 1319, 1329 (D.C. Cr.
1982) ("[T]he opponent is entitled to the information it re-
quires to appraise the reasonabl eness of the fee requested
and in order that it may present any legitimte challenges to
the application to the District Court.").

Contrary to the FDI C s suggestion, this principle is not

i nconsistent with our statenment in Bender |, which applies in
situations where a party has not sought contenporaneous
time records in challenging a fee request. |In such cases, the

district court may rely upon whatever evidence it considers
sufficient to establish the reasonabl eness of fees. See Bender
I, 127 F.3d at 64. |In this case, although the district court

m st akenly found that appellants had not requested the

FDIC s tinme records, the Benders in fact had done so in their
response to the FDIC s Mdtion to Determ ne Reasonabl e

Attorney Fees. Accordingly, we vacate the award of attor-
neys' fees and direct the district court to order the FDIC to
produce its contenporaneous time records for appellants

i nspecti on.

2. Fees for Wirk by In-House Counse

The materials subnmitted by the FDIC in support of its
request for attorneys' fees included the sumof $10,000 for the
estimated tine spent on the case by the FDI C s in-house
counsel . Appel |l ants oppose the inclusion of this sumon two
grounds, both of themvalid. First, the tine the counse
devoted to the case is insufficiently docunented; and second,
it is not possible to determne, fromthe FD C s subni ssions,
how nmuch of the tinme in-house counsel did devote was in a
capacity other than that of a nere |iaison between the agency
and the Justice Departnent attorneys who represented it in
this case, a function for which the recovery of fees is not
permtted. See MIlgard Tenpering, Inc. v. Selas Corp. of
America, 761 F.2d 553, 558 (9th Cir. 1985) ("O course, if in-
house counsel are not actively participating (e.g., acting only
as liaison), fees should not be awarded."); Burger King Corp
v. Mason, 710 F.2d 1480, 1499 (11th Cr. 1983) (sane).
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The district court provided no reason for its inclusion of the

$10,000 in the fee award other than that "it appear[ed] that
fees for FDIC s in-house counsel are appropriate in this

case." FDICv. Bender, No. 93-0864 (D.D.C. Aug. 27, 1998).
This explanation is inadequate. If, on remand, the court is to
award any amount for the in-house counsel's work, it rmnust

det ermi ne whet her she contributed anything of substantive

value to the litigation; and if she did, the court nust then
determ ne the approxi mate amount of tine she devoted to

that work as well as the hourly rate to be charged for it.

3. Fees for Unsuccessful Defense on Appeal in Bender |

The district court's fee award included $21,500 for |ega
services incurred by the FDIC in its unsuccessful defense of
the 15 percent attorney's fee provision in Bender I. Appel-
lants argue that the court erred in including this anmunt
because the FDIC is not entitled to rei nbursement for fees
incurred litigating an issue upon which it did not prevail. In
response, the FDI C asserts that the Bender | appeal involved
issues in addition to the validity of the 15 percent provision
It also maintains that, because it was the prevailing party in
the litigation taken as a whole, the award properly included
fees incurred in connection with the earlier appeal

In disposing of the first argument, we need go no further
than quote fromthe FDIC s final brief in Bender |I: "The
only issues on appeal are the contractual fifteen percent
attorney fees awarded against [Van Dorn Retail and the
Benders]." The accuracy of this statement is borne out by
the fact that the FDIC s entitlenent to 15 percent fees is the
only issue we addressed in our Bender | opinion

Appel l ants prevail on the second argunent as well. In
Si nger v. Shannon & Luchs Co., 779 F.2d 69 (D.C. Cr. 1985),
we noted that "a court may grant a fee award when specially
aut hori zed by contract or statute,” id. at 70, but cautioned
that "[wjhere the merit or necessity of the creditor's claimor
defense is successfully chall enged, courts nmay decline to

enforce attorney's fee provisions,” id. at 71 (internal quotation

marks and citation omtted). See also Hensley v. Eckerhart,
461 U. S. 424, 440 (1983) ("Were [a party] has failed to
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prevail on a claimthat is distinct in all respects fromhis
successful clainms, the hours spent on the unsuccessful claim
shoul d be excluded in considering the amount of a reasonable
fee."); Anthony v. Sullivan, 982 F.2d 586, 589 (D.C. Cr.
1993) ("[NJo fee may be granted for work done on clains on
which the party did not prevail, unless the unsuccessfu
clains were subnmitted as alternative grounds for a successfu
outcome that the plaintiff did actually achieve.") (enphasis in
original). Although Hensley and Anthony dealt w th statuto-
ry fee award provisions, we see no reason (absent contractua
| anguage to the contrary) why the sane commpbnsense st an-
dard should not apply to fees awarded by agreenent of the

parties.

Accordingly, we reverse the district court's award of the
$21,500 attributable to the Bender | litigation

4. Al l ocation of Fees

Finally, appellants maintain that the district court erred in
failing to allocate its award of attorneys' fees anong the four
notes that are the subject of this appeal, each of which has its
own obligors and guarantors. The FDI C responds that
appel l ants waived their right to conplain about the court's
failure to apportion the fees because they never asked it to do
so.

If this were the sole issue raised in this proceeding, we
m ght not return the matter for further consideration. But
as the district court will have to address a nunmber of other
i ssues on remand, we will add this one to the list. W are
per suaded that appellants did not know ngly waive their
challenge to the district court's failure to apportion the fees;
and because different parties are liable on the four notes, the
i nterest of fairness would be advanced by an apporti onnent.
Therefore, if appellants raise this issue on remand, we direct
the district court to allocate the fees.

B. The Deni al of Sanctions
The Benders conplain that the FDIC acted in bad faith

(1) by crediting their March 1995 paynment in a way contrary
to their explicit instructions, (2) by attenpting to enforce the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-5458  Document #449882 Filed: 07/16/1999  Page 10 of 11

district court's judgnents before they were final, and (3) by
filing and then refusing to renove a |lien against the appel -
lants' real property despite the fact that they had paid the
principal and interest due on all the notes and that

M. Bender had posted a supersedeas bond sufficient to

ensure paynment of any anmpunt that might remain owing to

the FDIC. Gven the nature of this conduct, the Benders

mai ntain, the district court's unexpl ai ned deni al of sanctions
was an abuse of discretion.

The FDI C argues that the district court properly denied
the Benders' notion. 1t maintains that because, prior to the
tender of the March 1995 paynent, it inforned the Benders
that it would credit the paynment in accordance with the terns
of the underlying note, it cannot be said that it acted in bad
faith when it proceeded to do so. The FDI C al so asserts that
it did not engage in premature collection activity because it
justifiably relied on the district court's statenent, inits
February 28, 1996 order, that the judgnments on the conpl aint
and the anended conplaint were both final. The FDIC
failed, however, to offer any justification for its refusal to
renove the lien on appellants' property after the notes had
been satisfied and the supersedeas bond covering any remnain-
ing liability had been posted. Wen asked about the lien at
oral argunent, counsel for the FDI C asserted that the agency
had the right to pursue "redundant renmedies.” Counse
adm tted, however, that the FDIC had used the lien for
| everage in settlenent discussions.

VWhat ever the nerits of their first two allegations, we are
satisfied that appellants raise a legitimate question as to
whet her the inposition of, and refusal to rel ease, an appar-
ently unnecessary lien constitutes bad faith. See Chanbers v.
Nasco, 501 U.S. 32, 45-46 (1991) (holding that a court may
exercise its inherent power to i npose a sanction when a party
has "acted in bad faith, vexatiously, wantonly, or for oppres-
sive reasons.") (citation and internal quotation marks omt-
ted). The district court's decision not to i npose sanctions
may be correct, but under the circunstances it requires an
expl anation. W therefore remand this issue as well.
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I1l. Conclusion

For the foregoing reasons, we reverse the district court's
award of attorneys' fees to the extent that it conpensates the
FDI C for fees incurred unsuccessfully defending the 15 per-
cent fee provision; and we renmand the renmai nder of the
award for further findings consistent with this opinion. W
also remand the district court's denial of sanctions so that the
court may explain its decision in light of the fact that the
Benders have raised a legitimte question as to whether the
FDI C acted in bad faith.

It is so ordered.
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