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J.J. Gass argued the cause for appellants. Wth himon the
briefs were Judy Rabinovitz, Roderic V.QO Boggs, Robert
Rubi n, Robert E. Juceam David |I. Celfand, and Karen T.
Gisez. Adelia S. Borrasca and Jerome G Snider entered
appear ances.

Nancy L. Perkins was on the brief for am cus curiae The
Lawyers Conmittee for Human Ri ghts.

M chel e E. Beasley was on the brief for amcus curiae
Wbrren' s Commi ssion for Refugee Winen and Chil dren

Linda S. Wendtland, Attorney, U S. Departnent of Justice,
argued the cause for appellees. Wth her on the briefs were
David W Ogden, Acting Assistant Attorney General, Donald
E. Keener, David J. Kline, Ellen Sue Shapiro, and Teresa A
Wl | baum Attorneys.

Before: G nsburg, Henderson, and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: The Illegal Inmgration Reform

and | mm grant Responsibility Act of 1996 ("II R RA"), Pub
L. No. 104-208, 110 Stat. 3009, established a systemfor
expediting the renoval of aliens who arrive at the border but
are not eligible for adm ssion. Congress permtted judicial
review of the new system but set a deadline: all actions had
to be "filed no later than 60 days after the date the chal -
| enged section, regulation, directive, guidance, or procedure

is first inplemented."1 8 U.S.C. s 1252(e)(3)(A)-(B)
Ten organi zations and twenty aliens, sone added after the
deadl i ne expired, brought constitutional, statutory, and inter-
nati onal |aw challenges after the Attorney CGeneral issued

18 US C s 1252 provides the exclusive jurisdictional basis for
chal | engi ng the renmoval procedures: "Except as provided in this
section and notw t hstandi ng any other provision of [aw, no court
shal |l have jurisdiction to hear any cause or claimby or on behalf of
any alien arising fromthe decision or action by the Attorney
Ceneral to commence proceedi ngs, adjudi cate cases, or execute
renoval orders against any alien under this Act." 8 US.C
s 1252(9).

regul ati ons under the new law. The district court disposed of

the cases mainly on jurisdictional grounds, although it did

reject the clains of two of the alien plaintiffs on the nerits.
See Anmerican Inmmgration Lawers Ass'n v. Reno, 18

F. Supp. 2d 38 (D.D.C. 1998). W hold that the organization-

al plaintiffs |acked standing to litigate the rights of aliens not
parties to the |lawsuits and that the judgnent of the district
court should be affirmed in all other respects.

I
A

Every person who arrives at a United States port of entry
undergoes primary inspection during which imrigration offi-
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cers review the individual's docunents. In fiscal year 1996,

the Imm gration and Naturalization Service conducted 475

mllion primary inspections. 62 Fed. Reg. 10,312, 10, 318

(1997). Returning citizens produce their passports; aliens

must show a valid visa or other entry docunment. |If the

imm gration officer is unable to verify an alien's admssibility,
the alien is referred to secondary inspection for a nore

t hor ough exam nation of eligibility to enter

Before IRIRA, if immgration officials could not verify an
alien's admssibility at secondary inspection, the alien was
entitled to defend his eligibility at an exclusion hearing before
an inmgration judge. See 8 U S.C. ss 1225(b), 1226(a)

(1994). The alien had the right to counsel at the hearing, id.
s 1362(a), could exam ne w tnesses, id., and was provided

with a list of persons providing free representation, 8 C F. R
s 236.2(a) (1994). |If the ruling were adverse, the alien could
appeal to the Board of Inm gration Appeals and, ultimately,
federal court. See 8 U S.C. ss 1105a(b), 1226(b) (1994).

I1RIRA reformed the secondary inspection process in or-
der to "expedite the remobval fromthe United States of aliens
who i ndi sputably have no authorization to be admtted...."

H R Conf. Rep. No. 104-828, at 209 (1996). To that end, the
statute provides that "if an inmgration officer determ nes

that an alien ... is inadm ssible" because the alien possesses
fraudul ent docunentation, see 8 U.S.C. s 1182(a)(6)(C, or has

Page 3 of 20
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no valid docunentation, see id. s 1182(a)(7), "the officer shal
order the alien renoved fromthe United States w thout

further hearing or review ..." Id. s 1225(b)(1)(A)(i). An
alien renoved for these reasons is barred fromreentry for a
period of five years. 1d. s 1182(a)(9)(A) (i).

The statute exenpts from i medi ate renoval aliens who
"indicate[ ] either an intention to apply for asylum... or a
fear of persecution.” 1d. IIRIRA directs immgration offi-
cers to refer such aliens to an interview with an asyl um
officer. See id. s 1225(b)(1)(A)(ii). If the asylum officer
"determines that an alien does not have a credible fear of
persecution, the officer shall order the alien renoved from
the United States...." 1d. s 1225(b)(1)(B)(iii)(1).2 Upon the
alien's request, an immgration judge will review the renoval
decision. See id. s 1225(b)(1)(B)(iii)(Il1l). The alien is given
an opportunity to be heard and questioned in an expedited
proceeding: "the review shall be concluded ... to the maxi-
mum ext ent practicable within 24 hours, but in no case |ater
than 7 days after the [asylumofficer's] determ nation...."

Id. If the inmgration judge overturns the asylumofficer's
finding, the alien is given a hearing under 8 U S.C. s 1229a.
If the inmigration judge affirnms the asylumofficer's finding,
the alien is subject to sumary renoval . 3

B

The Attorney Ceneral issued InterimRegulations, effective
April 1, 1997, setting forth procedures inplenenting the
summary renoval system See, e.g., 8 CF. R ss 208.30, 235
This started the statutory tine limt for judicial review run-
ning. Any action challenging the statute or the Interim
Regul ations had to be filed no later than sixty days after
April 1. See 8 U.S.C. s 1252(e)(3)(B). Oganizations who
represent and assist aliens seeking to enter the United States
filed two complaints challenging IIRIRA and the Interim

2 If the asylumofficer finds that there is a credible fear of
persecution, the alien is given a full hearing under 8 U S.C. s 1229a.

3 At this juncture, habeas corpus reviewon a |imted nunber of
issues is available. See id. s 1252(e)(2).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-5463 Document #489360 Filed: 01/11/2000

Regul ati ons as they apply to asylum seeking aliens.4 The
cases--Anerican Inmgration Lawers Ass'n (Al LA) and

Li berians United for Peace and Denocracy (LUPD)--were
consolidated. A few of the sane organizations joined with

t he Dom ni can American National Foundation (M am area)

and aliens to assert clains against the sumary renoval
systemas it applied to non-asylum seekers. This third
case--Wod--focused on determ nations, at the secondary

i nspection stage, that aliens |acked proper docunentation
The Al LA and LUPD conmpl ai nts chal |l enged the same stage

of summary renoval, but also focused on the "fear of persecu-
tion" determ nation and the procedures available to asylum
seekers. In the Wod case, an anended conplaint filed on
August 28 added individual plaintiffs who were renoved after
the sixty-day deadline. The district court consolidated the
Wod and Al LA/ LUPD cases.

The conplaints raised a host of contentions. Sone plain-
tiffs claimed that I1RIRA violated the due process and equa
protection rights of aliens seeking to enter the United States,
that the Attorney CGeneral's regul ati ons were not consi stent
with RIRA, and that summary renopval violated internation-

al treaties protecting children and refugees. Plaintiffs rested

their due process and statutory clains on the follow ng all ega-
tions: the sunmary renoval procedures banned conmuni ca-

tion with famly, friends, or attorneys; failed to notify aliens

of the reasons for renoval and the procedures avail able for
chal l enging renoval ; failed to provide adequate | anguage
interpretation; and Iimted review of renoval deci sions.

Page 5 of 20

4 The organi zati ons, each of which is an appellant, are the Aneri-

can Immgration Lawers Association, a 4500 nmenber associ ation

of inmgration |awers, and the follow ng groups which assist either
particular nationalities of aliens or aliens arriving in a particular

area of the United States: Florida Immgration Advocacy Center

Human Ri ghts Project (Los Angeles area); Liberians United for

Peace and Denocracy; National Coalition for Haitian R ghts; New

York Inmigration Coalition; Northern California Coalition for
mgration Rights; Wrld Tam | Coordinating Conmittee; and
Washi ngt on Lawyers' Committee for Cvil Rights and Urban Af-
fairs.
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Plaintiffs also challenged the procedures as applied to specific
i ndividual plaintiffs, claimng that imrgration officials were
not following IIRIRA or the InterimRegulations. The only

cl aimasserted on behal f of the organizations in their own

right was that the First Amendnent entitled their menbers

to have access to persons subject to summary renoval proce-
dures.

The district court disnmssed each of the conplaints. Wth
respect to individuals who mssed the statutory deadline, the
court dism ssed for lack of jurisdiction, pursuant to Federa
Rul e of Cvil Procedure 12(b)(1). Two renaining individua
plaintiffs--Perlina Perez and Fl or Aqui no de Pacheco, both
non- asyl um seekers--filed within the sixty-day w ndow, but
the court dismissed their clains for failure to state a cause of
action, under Federal Rule of Gvil Procedure 12(b)(6).5 See
18 F. Supp. 2d at 46-47, 52-60. The court found that the
Attorney CGeneral's regul ations actually provi ded nore proce-
dural safeguards than the statute required, id. at 52-57, that
the individuals did not have sufficient contacts with the
United States to i nvoke due process rights, id. at 58-60, and
that they failed to make the prinma facie case of discrimna-
tion necessary for their equal protection challenge, id. at 60.6
Wth respect to the validity of the regulations "as applied" to
these plaintiffs, the court held that Il R RA provided review
only for witten procedures and thus there was no jurisdiction
to challenge the particular practices of immgration officials.7

5 Plaintiffs did not challenge the constitutionality of the sixty-day
limt, 18 F. Supp. 2d at 47 n.8, perhaps in recognition of the
| ongst andi ng principle that determ ning the conditions governing
the admi ssion of aliens is "so exclusively entrusted to the politica
branches of governnent as to be largely inmune from judici al
inquiry or interference.” Bruno v. Albright, 1999 W 1082957, at
*5 (D.C. Cir. Dec. 3, 1999) (quoting Harisiades v. Shaughnessy, 342
U S. 580, 588-89 (1952)).

6 Perez and Aqui no appeal only the dism ssal of their statutory
clains. See Qpening Brief of Plaintiffs-Appellants at 14.

7 The district court did not reach the international |aw claim
because it found that neither the "organizational [n]or individua

Id. at 57-58 (citing 8 U S.C. s 1252(e)(3)(A)).

As to the organizational plaintiffs, the district court recog-
ni zed, and the governnment conceded, standing for their First
Amendnent claim See 18 F. Supp. 2d at 50. The court
rejected that claimon its nerits. See id. at 60-62 (citing
Ukr ani an- Aneri can Bar Ass'n, v. Baker, 893 F.2d 1374 (D.C.

Cr. 1990)). Wth regard to the other clains, the court found
that the organizations alleged "specul ative" injuries and did
"not meet the causation and redressability requirenments” of
Article Il standing. See 18 F. Supp. 2d at 49-50.

I
A
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As the cases now stand, we have appeal s by the individua
aliens who filed late and for that reason had their clains
di sm ssed, and by the two non-asyl um seekers (Perez and
Aqui no) who filed tinmely but lost for failure to state a cause of
action. W see no reason to disturb the district court's
anal ysis, and so we affirmthe dism ssal of these clains
substantially for the reasons stated in the court's thorough
opinion. See 18 F. Supp. 2d at 46-47, 52-60.

As to the organizational plaintiffs, they have not pressed
their First Arendnent claimon appeal. This |eaves only
their contentions that the new systemviolates, not their
rights or the rights of their menbers, but the constitutiona
and statutory rights of unnaned aliens who were or m ght be
subject to the statute and regulations. |n discussing why
they do not have prudential standing to litigate these cl ains,
we will not distinguish between the organizations and their
menbers. See Hunt v. WAshington State Apple Adver.
Commi n, 432 U.S. 333, 342-43 (1977). The district court
rightly observed that, with one exception, the organizations
and their menbers alleged identical injuries. The court
rejected as too specul ative the one injury asserted for associa-
tional standing but not for organizational standing--the claim
that nmenbers of the associations mght some day be subject
to summary renoval. See 18 F. Supp. 2d at 51. W agree

plaintiffs have standing to assert the International Lawclaim" 18
F. Supp. 2d at 52 n.14. The plaintiffs' brief does not discuss
standi ng under the treaties, so we do not consider this ruling.

with the court's conclusion and will say no nore on that
subj ect .

B

Each of the organizational plaintiffs seeks to vindicate the
rights of unnanmed third parties--nanely, aliens who have
been or will be processed pursuant to the new | aw and
regul ations.8 Yet one of the "judicially self-inposed Iimts on
the exercise of federal jurisdiction" is "the general prohibition
on a litigant's raising another person's legal rights.” Allen v.
Wight, 468 U S. 737, 751 (1984). The district court, though
hol di ng that the individual plaintiffs could not assert the
rights of third parties, see 18 F. Supp. 2d at 47, did not
directly address third party standing with regard to the
organi zational plaintiffs. Instead, the court discussed the
"zone of interests" test, an aspect of prudential standing
distinct fromthird party standing. See id. at 47-49. The
zone of interest test |ooks at the nature of the clains assert-
ed; third party standing focuses on who is asserting the claim
and why the hol der of the asserted right is not before the
court. Conpare Canpbell v. Louisiana, 523 U S. 392, 397-
400 (1998), with National Credit Union Admn. v. First Nat'
Bank & Trust Co., 522 U.S. 479, 488-99 (1998). Satisfying
the "zone of interests" test is usually easy when the plaintiff
is able to establish third party standing: "if the litigant
asserts only the rights of third parties, then he may satisfy
the zone of interests requirenent by reference to the third
parties' interest if the court determi nes both that the litigant
has third party standing and that the third parties' interests
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fall within the relevant zone of interests.” Haitian Refugee
Ctr. v. Gracey, 809 F.2d 794, 811-12 (D.C. Cr. 1987) (citing
FAIC Secs., Inc. v. United States, 768 F.2d 352, 358 (D.C. Gir.
1985)).

The governnent's brief contained nothing on third-party
standi ng. Governnent counsel said at oral argunent that

8 Because the district court dismssed for |ack of standing, there
has been no ruling on the nerits of the AILA/LUPD chall enges to
the provisions of IIRIRA dealing with aliens seeking asylum Wth
respect to Wod, there remains a due process chall enge on behal f of
non- asyl um seekers having allegedly sufficient contacts with the
United States (for exanple, returning | egal pernmanent residents).

there was no intention to waive an objection on this ground.
Normal |y the proper nethod of preserving an argunment on

appeal is to make it. But in this circuit we treat prudenti al
standing as akin to jurisdiction, an issue we may rai se on our
own, in part because the doctrine serves the "institutiona
obligations of the federal courts.” Aninmal Legal Defense

Fund v. Espy, 23 F.3d 496, 499 (D.C. Cr. 1994); see also
Steffan v. Perry, 41 F.3d 677, 697 & n.20 (D.C. Gr. 1993) (en
banc); cf. United States v. Pryce, 938 F.2d 1343, 1351 (D.C
Cr. 1991) (Randol ph, J., concurring).

Since we will consider third party standing sua sponte, a

prelimnary question needs to be addressed. "Congress nmay
grant an express right of action to persons who woul d ot her-
wi se be barred by prudential standing rules.” Warth v.

Seldin, 422 U S. 490, 501 (1975); see also Havens Realty
Corp. v. Coleman, 455 U. S. 363, 372 (1982); Fair Enploy-

ment Council of Geater Washington, Inc. v. BMC Mtg.

Corp., 28 F.3d 1268, 1278 (D.C. Cir. 1994). Has it done so
here? We think not. Nothing in Il R RA supports the idea

that Congress intended to allow litigants to assert the rights
of others, and there are indications that Congress neant to
precl ude such suits.

The statute permts judicial review of the "inplenmentation”
of 8 US C s 1225(b), the provision spelling out the proce-
dures for inspecting applicants for adm ssion to the United
States. 8 U S.C s 1252(e)(3)(A). The judicial review section
states that such lawsuits may be brought only in the United
States District Court for the District of Colunbia; that the
lawsuits are limted to determ ning whether the statute or
regul ati ons are constitutional, and whether the regul ations or
other guidelines are consistent with the statute or other |aw,
and that the |lawsuits nust be brought within the sixty-day
peri od we have described earlier. 8 U S C ss 1252(e)(3) (A
& 1252(g). W cannot see anything in these provisions
allowing litigants--whether individuals or organizations--to
rai se clains on behal f of those not party to the |awsuit.

The district court, in ruling that Congress had rel axed the
zone of interest test, stressed the sixty-day tinme limt on
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judicial review "such an action would probably not be

brought in tinme if Congress intended that only aliens subject
to summary renoval orders be allowed to bring such an

action." 18 F. Supp. 2d at 49. This is a large stretch
especially in light of the fact that some aliens did bring suit
within the period. A sixty-day limt is comonpl ace for
judicial review of agency action. The Hobbs Act, 28 U S.C

s 2344, is a well-known exanple. No one has ever thought

that this time limt, initself, amunted to a | egislative repudi-
ation of prudential standing. See, e.g., Reytblatt v. NRC, 105
F.3d 715, 720 (D.C. Gr. 1997); Witer Transport Ass'n v. |CC,
819 F.2d 1189, 1193 & n.33 (D.C. Cir. 1987); Nationa

Treasury Enpl oyees Union v. Merit Sys. Protection Bd., 743

F.2d 895, 910 (D.C. Cir. 1984); United States v. FMC, 655

F.2d 247, 251 (D.C. Gr. 1980). In each of the cases just cited
the sixty-day period for judicial review under the Hobbs Act
applied and yet we still required the petitioners to satisfy

prudenti al standi ng requirenents.

W& have al so considered another argunent, although it was
not mentioned in the district court's opinion. Wshington
D.C., one might suppose, is hardly a convenient forumfor an
alien renoved from say, a port of entry in Hawaii or Califor-
nia or Florida. Yet--to continue the argunent--Congress
restricted judicial reviewto actions brought in the federa
court in the District of Colunbia, see 8 U S.C. s 1252(e)(3) (A,
t hereby signifying that organizations, rather than (or perhaps
in addition to) individual aliens, may bring suit. The argu-
ment is not very telling. For one thing, plaintiffs thensel ves
al | eged that Washington is one of the "mmjor locations for
summary renoval cases."” LUPD/ Al LA Arended Conpl ai nt
p 85. For another, aliens who have been sumarily renoved
m ght be from anywhere in the world, regardl ess of where
they attenpt to enter the country. Wen they have been
returned to their native country, Washington, D.C. is not
necessarily | ess convenient than any other forum And once
again, it has been common for Congress to designate the
District of Colunbia as the exclusive venue for judicial review
of agency action. See, e.g., 12 U S.C. s 2278a-3b (Farm
Credit System Assistance Board); 30 U S.C s 1276(a)(1)
(Surface Mning Act nationwide rules); 42 U S.C s 7607(b)(1)
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(Cean Air Act regulations); 47 U S.C. s 402(b) (FCC licens-

i ng decisions). The purpose is obvious and has nothing to do
with prudential standing. By confining judicial reviewto one
venue, Congress avoids conflicting decisions about the validity
of particular regul ations or statutes.

VWhen we exam ne ot her subsections of 8 U S.C. s 1252(e)
dealing with judicial review, we find signs that Congress
meant to allow actions only by aliens who have been subjected
to the sunmary procedures contained in s 1225(b) and its
i npl enenting regul ations. Section 1252(e)(1)(B) provides:
"Wthout regard to the nature of the action or claimand
wi thout regard to the identity of the party or parties bringing
the action, no court may ... certify a class under Rule 23 of
the Federal Rules of GCivil Procedure in any action for which
judicial reviewis authorized under a subsequent paragraph of
this section.” Contrast this prohibition on class actions with
the all egations of the organizational plaintiffs. The LUPD
Al LA anmended conpl aint (pp 96, 99, 103) raises clainms on
behal f of all "bona fide refugees” and "all aliens who may be
eligible" for asyluminterviews. The Wod anmended com
plaint (pp 1, 6, 79, 80, 85) raises clainms on behalf of the alien
"clients" of the organizational plaintiffs and "those persons
simlarly situated who have been and will be harnmed by the
new expedited renoval proceedi ngs created by INA s 235
and governed by the InterimRules and Def endants' ot her
i npl enenting policies and procedures,” a group that includes
"United States citizens, |awful pernmanent residents ('LPRs'),
and those other persons eligible for adm ssion to the United
States, including non-inmgrant visa holders with facially
valid visas, parolees, unacconpani ed m nors, refugees, asy-
| ees, those persons for whom docunents are not required for
adm ssion, and those potentially eligible for adm ssion
t hrough wai vers, adjustnment of status or other benefits under
the INA "

Such unbounded al | egati ons sweep in nearly all aliens
anywhere in the world who have tried or will try to enter the
United States. The situation of any particular alien is of no
nmonent, and i nposes no confining influence on the scope of
the lawsuit. What portions of the statute and regul ations wll
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be chal | enged, and on what grounds, are totally in the control
of the organizations and their |awers. Should we suppose

t hat Congress, having barred class actions, intended to per-
mt actions on behalf of a still w der group of aliens, actions in
whi ch no cl ass representative appears as a party and the
plaintiffs are unconstrai ned by the requirenments of Federa
Rule of Cvil Procedure 23? Fromall we can gather, Con-

gress nmust have contenplated that |awsuits challenging its
enact ment woul d be brought, if at all, by individual aliens
who--during the sixty-day period--were aggrieved by the
statute's inplementation. W cone to this conclusion not

only in light of the statute's ban on class actions, but also
because Congress restricted injunctive relief in the follow ng
terns: "no court (other than the Supreme Court) shall have
jurisdiction or authority to enjoin or restrain the operation of
[the expedited secondary inspection provisions] other than
with respect to the application of such provisions to an

i ndi vidual alien agai nst whom the proceedi ngs under such
chapter have been initiated." 8 U S.C s 1252(f)(1). The
jurisdictional provision provides still further proof: "Except
as provided in this section and notw thstandi ng any ot her
provision of law, no court shall have jurisdiction to hear any
cause or claimby or on behalf of any alien arising fromthe
decision or action by the Attorney Ceneral to comence

proceedi ngs, adjudicate cases, or execute renoval orders

agai nst any alien under this Act." 8 U S.C. s 1252(g). ne
cannot cone away fromreading this section w thout having

the distinct inpression that Congress neant to allow litiga-
tion chal l engi ng the new system by, and only by, aliens

agai nst whom t he new procedures had been applied.

VWhat we have just witten about congressional intent influ-
ences our analysis of the judicially-created third party stand-
ing doctrine as it applies to the cases before us. W wll get
to this in a moment, but first we need to | ook at devel opnents
inthis circuit and in the Supreme Court. The place to begin
i s Judge Bork's opinion in Haitian Refugee Center v. & acey,

809 F.2d 794 (D.C. Gir. 1987), which describes a lawsuit quite
simlar to the cases before us. There, organizations chal -
| enged a presidential proclamation ordering interdiction of
boats carryi ng undocunented aliens attenpting to enter the
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United States. The organi zations conpl ained that the inter-
diction programviolated the rights of the aliens under the

Ref ugee Act of 1980, the due process clause of the Fifth
Amendnent, and various treaties. See 809 F.2d at 797-98.
Because the litigants asserted the rights of third party aliens,
Judge Bork conducted a thorough exam nation of cases in

whi ch the Supreme Court nmade exceptions to the traditiona

prohi bition against third party standing. See id. at 807-11
The analysis led to the followi ng conclusion: "If the govern-
ment has directly interfered with the litigant's ability to
engage in conduct together with the third party, for exanple,
by putting the litigant under a legal disability with crimna
penalties, and if a statute or the Constitution grants the third
party a right to engage in that conduct with the litigant, the
litigant has standing to chall enge the government's interfer-
ence by invoking the third party's rights.” 1d. at 808. Mobst
of the cases allowing third party standi ng invol ved | aws that

i nposed | egal sanctions on the litigant.9 Third party stand-

i ng was al |l owed because "enforcenment of the chall enged
restriction against the litigant"” resulted "in the violation of
the third parties' rights.” 1d. (quoting Warth, 422 U. S. at
510)). This circunstance elimnates one of the concerns
animating the third party prohibition: courts should not
decide disputes if third parties will be able to exercise their
rights regardless of the litigant's success. See Singleton v.
Wil ff, 428 U S. 106, 114 (1976) (citing Ashwander v. TVA, 297

9 As exanples, see Secretary of State of Maryland v. J.H Min-
son Co., 467 U.S. 947, 955-59 (1984), in which a fundrai ser had
standing to raise the First Anendment rights of donors because the
statute penalized fundraisers for receiving commssions; Craig v.
Boren, 429 U.S. 190, 194-97 (1976), in which the Court recognized
standing for a beer vendor to assert the equal protection clains of
mal es who were not allowed to purchase beer until they turned 21
al t hough worren coul d purchase beer upon turning 18; Doe v.

Bolton, 410 U S. 179, 188-89 (1973), in which doctors were all owed
to assert the privacy interests of patients because the statute

i nposed crimnal penalties on doctors perform ng abortions; and

Ei senstadt v. Baird, 405 U S. 438, 443-46 (1972), in which vendors
of contraceptives had standing to assert purchasers' privacy inter-
ests because the statute crimnalized selling contraceptives.
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U S. 288, 345-48 (1936) (Brandeis, J., concurring)). The
direct inpact of the lawon the litigant also nmitigates the
concern that third parties would be better proponents of their
own rights. See id. (citing Holden v. Hardy, 169 U S. 366,
397 (1898)).

The Suprenme Court has al so recogni zed third party stand-
i ng when a |aw, though not punishing the litigant, directly
interferes with a protected rel ati onship between the |itigant
and third party. Singleton v. Wil ff, in which doctors chal -
| enged a | aw t hat prohibited Medi caid paynents for abortions

that were not "nmedically indicated,” is such a case. See 428
US. at 106. In a plurality opinion,10 Justice Bl ackmun found
that the | aw was "specifically intended to burden the third

party's relationship with their physicians.” Haitian Refugee

Cr., 809 F.2d at 810 (citing Singleton, 428 U S. at 106).
Because the right being asserted--the third party patient's
Roe v. Wade right--was a right protecting the patient's
access to physicians, the Court recognized third party stand-

i ng.

In contrast, the interdiction law at issue in Haitian Refugee
did not directly interfere with the relationship between Hai -
tians and the litigants who were trying to help them See id.
| rpedi ng contact between the two groups was only an indi-
rect effect of the interdiction programs aimof preventing the
entry of Haitians. See id. at 809-10. Yet "allow ng standing
for unintended side effects of prograns would involve the
court in the continual supervision of nore governnenta
activities than separation of powers concerns should permt."
Id. Mreover, the constitutional rights asserted--the Hai-
tians' due process rights--did not protect a relationship be-
tween the litigants and the aliens. See id. at 809. The sane
is true in our case. The organizations faced no | egal sanction
fromthe statute or the regul ations. The clai ned viol ation of
aliens' rights--inpeded access to attorneys--is but a side
effect of the expedited renmoval system

In addition to the factual congruity between Haitian Refu-
gee and this case, the rule of decision Judge Bork announced

10 Justice Stevens, the fifth vote for standing, wote separately on
the grounds that the doctors were asserting their own rights.

for the courtll would foreclose the organizational plaintiffs
fromlitigating the due process rights of unnamed aliens.
Haitian Refugee held: "A litigant therefore could never have
standing to challenge a statute solely on the ground that it
failed to provide due process to third parties not before the
court.” 1d.12

Nonet hel ess, plaintiffs argue that one of our recent deci-
sions is squarely at odds with the rule of Haitian Refugee
just quoted. They have a point. A few nonths ago, this
court--w thout nmentioning Haitian Refugee--allowed a liti-
gant to assert the due process rights of third parties. See
Lepel letier v. FDIC, 164 F.3d 37 (D.C. Cir. 1999). The
plaintiff in Lepelletier was a "noney finder," a person who
recei ves incone by |locating the owners of unclainmed deposits
at failed banks. Lepelletier filed suit against the FDIC, the
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recei ver of three failed banks, after the agency denied his
Freedom of Information Act requests for the nanes of the
owners of the uncl ai ned deposits. See id. at 40-41. The
conpl aint alleged that "under the due process clause of the
Fifth Anendnment, the FDIC was required to publish the

nanes of all parties with unclainmed deposits before forfeiting
the funds...." Id. at 41. Because the unidentified deposi-
tors' property interest gave rise to the due process claim
Lepel l etier had to overconme third party standi ng doctri ne.

See id. at 42.

The Lepel l etier court invoked, w thout discussion, the
three-part test for third party standing the Suprene Court

11 Judge Buckley joined this portion of Judge Bork's opinion, see
809 F.2d at 796 n.1, and it therefore represented the [ aw of the
circuit.

12 At oral argunent, plaintiffs cited National Cottonseed Products
Ass'n v. Brock, 825 F.2d 482 (D.C. Cir. 1987), the one opinion of this
circuit to question Haitian Refugee. But the doubt expressed there
has no bearing on this case. It dealt with the portion of Judge
Bork's Haitian Refugee opinion dealing with whether third party
standi ng automatically attached to a vendor-vendee rel ati onshi p.
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announced in Powers v. Chio, 499 U S. 400 (1991). See 164

F.3d at 43. Powers allowed a crimnal defendant to assert a
claimof racial discrimnation in jury selection because: 1) the
defendant suffered an injury in fact;13 2) he had a close
relationship to the excluded jurors; and 3) there was sone

hi ndrance to the excluded jurors asserting their own rights.

499 U S. at 411; see also Canpbell v. Louisiana, 523 U S. 392
(1998) (applying Powers in the grand jury context).

Did Powers supersede the Haitian Refugee rule? The
defendant in Powers certainly faced a | egal penalty (inprison-
ment), but it is not clear that a juror's equal protection rights
"protect that party's relationship with the litigant.” Haitian
Ref ugee, 809 F.2d at 809. The Powers Court referred to "the
rel ati on between petitioner and excluded jurors," Powers, 499
U S. at 413, but the jurors' equal protection rights were
treated principally as a protection of the integrity of the
judicial system see id. at 412, 414. 1t could be that Haitian
Ref ugee and Powers now coexi st and a party can establish
third party standing by neeting either standard. A post-
Powers decision of this court appears to take this approach.
Fai r Enpl oyment Council continued to apply the Haitian
Ref ugee "rel ati onshi p* standard, see Fair Enpl oynment Coun-
cil, 28 F.3d at 1280 (quoting Haitian Refugee, 809 F.2d at
809)), but applied that standard only after deciding that
plaintiffs could not neet the Powers "obstacle" test, see id.

The effect of subsequent case |aw on the Haitian Refugee
rule is not entirely clear. Nor is the general state of third
party standing law. See MIller v. Al bright, 523 U S. 420, 454
n.1 (1998) (Scalia, J., concurring) ("Qur law on [third-party
standing] is in need of what may charitably be called clarifica-
tion.").14 Although we are unsure how to reconcile Haitian

13 W cannot see what this factor adds. Prudential standing
aside, if the litigant has not suffered injury there is no constitutiona
standing. See Valley Forge Christian College v. Anericans United
For Separation of Church & State, Inc., 454 U S. 464, 472 (1982).

14 Athird party standi ng decision of the Supreme Court after
Haiti an Refugee allowed an attorney to assert the due process
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Ref ugee with Powers and Lepelletier, we can decide this

appeal wi thout making the attenpt. Even under the Powers
fornmul ati on, the organizational plaintiffs cannot prevail. To
establish third party standing "there nust exist sone hin-
drance to the third party's ability to protect his or her own
interests."15 Powers, 499 U S. at 411. Singleton v. Wl ff,
428 U.S. at 116, sounded a similar note: "If there is sone
genui ne obstacle ... the third party's absence from court

| oses its tendency to suggest that his right is not truly at
stake, or truly inportant to him and the party who is in court
becomes by default the right's best avail able proponent.” W
do not believe excluded aliens suffered fromthe type of

i npedi ment, the "hindrance" or "obstacle,” the Court had in

m nd.

We accept plaintiffs' statement that "aliens renoved direct-
Iy from secondary inspection are detai ned and prohibited
from comuni cating wi th anyone throughout their stay in the
clains of his client. See United States Dep't of Labor v. Triplett,
494 U. S. 715 (1990). The |law being challenged regul ated the fees
an attorney could receive in black |ung disease cases. Triplett thus
i s another exanple of the well-established exception that a |itigant
can assert third party clainms when the chall enged | aw i nposes a
penalty on the litigant.

Mller v. Albright, 523 U S. 420 (1998), also involved a | ega
disability inposed on the litigant. The plaintiff had been denied
citizenship on the basis of a proof-of-paternity requirenent for
illegitimate, foreign-born offspring of Anerican fathers. The Court
allowed the plaintiff to raise her father's equal protection claim(a
test was not required for the illegitimte, foreign-born offspring of
American nothers). See id. at 424-27.

15 Thi s | anguage denonstrates that when the "Powers test" is
applied, all three requirenments nmust be nmet. See al so Powers, 499
U S. at 411 ("We have recogni zed the right of litigants to bring
actions on behalf of third parties, provided three inportant criteria
are satisfied...."). Caplin & Drysdale, Chartered v. United
States, 491 U S. 617, 623 n.3 (1988), which upheld third party
standi ng even t hough the hindrance requirenent "counsel[ed]
agai nst review, " appears inconsistent with the Court's current
appr oach.

country." Opening Brief for Plaintiffs-Appellants at 46. But
the period of detention typically was quite short; that is the
poi nt of summary renoval. When an alien returned to his

native country, nothing prevented himfrom bringing suit

here. To this the organizational plaintiffs reply that "under
the construction of the 60-day limt adopted by the district
court, for those aliens arriving after June 1, 1997, there is no
possibility of bringing a challenge at all." Id. at 47. True
enough. But this is precisely what Congress intended.

None of the Supreme Court's decisions invoking the Pow
ers fornul ati on even cones close to suggesting what plaintiffs

propose. In Powers itself, the third party juror "possess|ed]
little incentive" to bring suit because "of the small financi al
stake invol ved and the econom c burdens of litigation." 499

U S. at 415. It al so woul d have been difficult for the excl uded
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juror to recognize, and |later prove, that his exclusion was the
result of system c discrimnation. See id. at 414-15; see also
Barrows v. Jackson, 346 U.S. 249, 254, 257 (1953) (allow ng
third party standing to vindicate the rights of "unidentified"
victins of racially restrictive covenant). This latter consider-
ation--unawareness of the injury--is the type of obstacle
Lepel I etier thought adequate to nmeet the Powers standard.

The third parties in Lepelletier were unidentified depositors
who did not know they were being deprived of property.

Excl uded aliens faced no conparabl e i npediment to suit.

They were quite aware of their summary renoval. And they

had a strong incentive to challenge the exclusion procedures

in court.

Justice O Connor, joined by Justice Kennedy, has said that
when a "hindrance signals that the rightholder did not sinply
decline to bring the claimon his own behal f, but could not in
fact do so,"” third party standing may be permitted. Mller v.
Al bright, 523 U S. at 450 (O Connor, J., concurring). Hodel v.
Irving, 481 U.S. 704, 711-12 (1987), involves the nost obvious
application of this principle: the rightholders, the litigants
parents, were deceased. Another case, Singleton, 428 U S. at
117, held that the "imm nent nootness"” of any woman's
clained right to an abortion posed an obstacle to her asser-
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tion of the right. And the Court permitted third party
standi ng when assertion of the right would essentially defeat
it. See NAACP v. Alabana ex rel. Patterson, 357 U S. 449,

459 (1958) (recognizing that if the organization were required
to assert its own privacy interests, the privacy it sought to
protect woul d be underm ned).

We do not believe aliens excluded in the Spring of 1997,
when the statute was first inplenmented, were in a position
conparable to the mssing individuals in the cases we have
just sunmmarized. Congress passed IR RA in Septenber
1996. The organi zati ons appearing before us, whose purpose
it is to assist aliens arriving on our shores, thus knew well
ahead of time what was coming. On March 27, 1997, five
days before the inplenmenting regul ations went into effect,
the American Inmgration Lawyers Association and three
other organizations filed suit. They eventually added, within
60 days of April 1, the two excluded aliens whose clains the
district court adjudicated on the nerits. The organi zations
do not allege that, despite their best efforts, they were unable
to identify and provide | egal assistance to any other potential
plaintiffs--that is, aliens facing renmoval during the rel evant
time frame. How | arge was the pool? The governnent
informed us after argunment that in the 60 days begi nni ng
April 1, 1997, inmgration officials processed approximtely
10, 200 expedited renoval cases at the country's 25 | argest
ports of entry--or 1200 per week.

To the extent there were obstacles or hindrances to any of
these individuals joining in the cases, they are either inposed
by Congress or result fromthe normal burdens of litigation
Those who are not financially well off face obvi ous obstacles
when they seek to bring a lawsuit. Some excluded aliens, but
hardly all, 16 doubtless fell into that category. Those who are
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16 For instance, the excluded aliens added in the anended Wod

conpl aint included two British citizens who supplied itens to U. S
Air Force squadrons in England; a citizen of the Peoples Republic

of China who is the president of a real estate devel opnment conpany;

a busi nesswoman from Canada; and anot her Canadi an citizen who
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uni nf orned about the workings of the courts, or of their |ega
rights, or of the availability of counsel, also face obstacles.
I ndi vi dual s who do not speak English or who reside far from

t he courthouse are hindered when it conmes to taking | ega
action. Congress knew all this as well as we do, and as well
as the organizational plaintiffs do. Yet rather than alleviating
t hese burdens Congress placed strict limts on the tine for
filing challenges to the sunmary renoval system and it

barred class actions. To allow third party standing in the
face of those provisions (which are not challenged) and the
jurisdictional provision nentioned earlier (p. 12, supra) would
be to contradict the principles on which the standi ng doctrine
rests--nanely, "the proper--and properly limted--role of

the courts in a denocratic society.” Warth v. Seldin, 422

US. at 498; Alen v. Wight, 468 U S. at 750-52. Congress

i nposed the 60-day limt on actions in order to cabin judicial
review and to have the validity of the new | aw deci ded
promptly. It would be inconsistent with the "properly linmted
role of the courts” for us to use this provision as the basis for
expandi ng jurisdiction through the back door of third party
standing. And in the face of a statute barring even cl ass
actions that conply with the rules of procedure, it would be

i nconsi stent, indeed al nbst contradictory, if the device of
third party representation could be used to prosecute what

are essentially unbounded cl ass | awsuits.

We nentioned earlier that Congress may rel ax the pruden-
tial standing rules the judiciary has created. See Warth v.
Seldin, 422 U S. at 501; Havens Realty Corp. v. Col eman
455 U. S. at 372; Fair Enploynent Council, 28 F.3d at 1278.
Congress may do so--and has sonetinmes done so--in the
exercise of its Article | power, so long as it keeps within the
limts of Article Il of the Constitution. See Henry P.
Monaghan, Third Party Standing, 84 Colum L. Rev. 277, 313
& n.195 (1984). If Congress can thus expand federal jurisdic-
tion, Congress also has the power to contract federal jurisdic-
tion. There is no reason why, for instance, a statute could

hel d a degree in hotel/restaurant managenent from an Anerican
uni versity.
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not expressly state that, w thout exception, each party to a
awsuit must raise only their rights and not the rights of
others. That would constitute a legislative direction to the
courts that the third party standing doctrine, in its strictest
form nust be applied. Congress may not have gone so far in
IRIRA. But our analysis of the statute, and particularly the
bar on class actions, strengthens the judicial presunption

agai nst suits seeking relief for a |large and diffuse group of

i ndi vi dual s, none of whomare parties to the lawsuit--suits,
that is, such as the ones before us. For all of these reasons,
we hold that the plaintiff organizations do not have standing
to raise clainms, whether statutory or constitutional, on behalf
of aliens subjected to IIRIRA's expedited renmoval system

Af firned.
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