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Before: Sentelle, Rogers and Tatel, Circuit Judges.

pinion for the court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Plaintiff-appellant National Cen-

ter for Manufacturing Sciences ("NCV5') appeals froma
judgment of the district court dismssing its conplaint for
failure to state a claim NCMS clains that appellees, De-
partment of Defense ("DOD') and Departnent of the Ar

Force ("Air Force") (along with various officials), inproperly
hel d back approxinmately $15 mllion of funds authorized and
appropriated by Congress and earmarked for NCM5. Be-

cause we conclude that Congress rescinded the earmark in
section 1006 of the National Defense Authorization Act for

Fi scal Year 1995, we affirmthe district court's dismssal of
the action.

| . Background

NCM5 is a non-profit research and devel opnent manuf ac-
turing consortiumthat receives funding, in part, through
congressi onal appropriations earmarks. This dispute centers
on whether NCMS is entitled to approximately $15 mllion of
an original $40 million earmark appropriated for fiscal year
1994.

On Novenber 11, 1993, Congress appropriated
$12, 314, 362, 000 under the headi ng "Research, Devel opnent,
Test and Evaluation, Air Force,” which was "to renain
avail able for obligation until Septenmber 30, 1995." One ear-

mark provision stated: "Provided further, That not |ess than
$40, 000, 000 of the funds appropriated in this paragraph shal
be made available only for [NCMS]...." Departnent of

Def ense Appropriations Act, 1994, Pub L. No. 103-139, 107
Stat. 1418, 1431-33 (1993) ("1994 Appropriations Act"). La-
ter that nonth, Congress passed the National Defense Autho-
rization Act for Fiscal Year 1994 ("1994 Authorization Act"),
Pub. L. No. 103-160, 107 Stat. 1547 (1993). Section 201 of
this act authorized $12, 289,211,000 for the Air Force--
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$25, 151, 000 short of the amount appropriated. 107 Stat. at
1583.

The Air Force and NCMS entered into a Cooperative
Agreenent on Septenber 19, 1994, whereupon the Air Force
rel eased $24, 125,000 of the 1994 funds. The renaini ng
$15, 875,000 of the original $40 mllion was not released,
al t hough the agreement said a release could occur if funds
were nmade avail able for allotnent.

On Cctober 5, 1994, Congress passed the National Defense
Aut hori zation Act for Fiscal Year 1995 ("1995 Authorization
Act"), Pub. L. No. 103-337, 108 Stat. 2663 (1994). Section
1006, in particular subsection 1006(d), refers to the status of
1994 defense appropriations. W set forth the text of the
section here:

SEC. 1006. AUTHORITY FOR OBLI GATI ON OF
CERTAI N UNAUTHORI ZED FI SCAL YEAR 1994
DEFENSE APPROPRI ATI ONS.

(a) AUTHORITY.--The anmpunts described in subsection

(b) may be obligated and expended for prograns, pro-
jects, and activities of the Departnment of Defense in
accordance with fiscal year 1994 defense appropriations
except as ot herwi se provided in subsections (c) and (d).

(b) COVERED AMOUNTS. - - The anounts referred to

in subsection (a) are the anounts provided for prograns,
projects, and activities of the Departnment of Defense in
fiscal year 1994 defense appropriations that are in excess
of the anounts provided for such progranms, projects, and
activities in fiscal year 1994 defense authorizations.

(c) PROGRAMS NOT AVAI LABLE FOR OBLI -

GATI ON. - - Amount s descri bed in subsection (b) which

remai n avail able for obligation on the date of the enact-
ment of this Act may not be obligated or expended for

the foll owi ng programs, projects, and activities of the
Depart ment of Defense (for which ambunts were provid-

ed in fiscal year 1994 defense appropriations): [prograns
unrel ated to NCVB]

(d) MANUFACTURI NG TECHNOLOGY. - - The Secre-

tary of Defense may obligate fiscal year 1994 defense
appropriations under the Manufacturing Technol ogy De-

vel opnent program whi ch remain avail able for obligation
on the date of the enactnment of this Act in accordance
with the conpetition and cost-sharing requirenents of
subsection (d) of section 2525 of title 10, United States
Code, as amended by section 256 of this Act, notwth-
standi ng any ot her provision of |aw that specifies (or has
the effect of requiring) that a contract be entered into
with, or a grant be nmade to, a particular institution or
entity.

(e) DEFINITIONS. --For the purposes of this section

(1) FISCAL YEAR 1994 DEFENSE APPROPRI A-
TIONS. --The term "fiscal year 1994 defense appropria-
tions" means anounts appropriated or otherw se nade
avail able to the Departnment of Defense for fiscal year
1994 in the Departnent of Defense Appropriations Act,
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1994 (Public Law 103-139).

(2) FISCAL YEAR 1994 DEFENSE AUTHORI ZA-
TIONS. --The term "fiscal year 1994 defense authoriza-
tions" means anounts authorized to be appropriated for
t he Departnent of Defense for fiscal year 1994 in the
Nati onal Defense Authorization Act for Fiscal Year 1994
(Public Law 103-160).

108 Stat. at 2835-36.

A few weeks prior to the passage of the 1995 Authorization
Act, NCMV5 filed suit in the district court seeking the unpaid
$15 million. The conplaint invoked the mandanus statute, 28
US C s 1361 (1994), the Declaratory Judgment Act, 28
US. C s 2201 (1994), the Adm nistrative Procedure Act, 5
US. C ss 701-06 (1994), and requested specific performance
of the Cooperative Agreement. After prelimnary injunctive
relief was denied, the Air Force filed a notion to dismiss, or
in the alternative, to transfer the claimto the Court of
Federal Clains as a contract action agai nst the governnent
under the Cooperative Agreenent. The district court grant-
ed the transfer notion. NCM5 appealed to the Federa
Crcuit, who reversed and remanded to the district court,
hol di ng that the action was not a contract action. See Na-
tional Ctr. for Mg. Sciences v. United States, 114 F.3d 196
(Fed. Cr. 1997).
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Upon return of the case to the district court, the district
court initially denied appellees' notion to dismss. On recon-
si deration, however, the court granted the notion to dismss
i n Decenber of 1998. Noting that the parties agreed that the
$40 nmillion had been both authorized and appropriated, the
court held that subsection 1006(d) of the 1995 Authorization
Act rescinded the unobligated $15 nillion. NCVS appeal s
the dism ssal, which we review de novo. See, e.g., Moore v.

Val der, 65 F.3d 189, 192 (D.C. Cr. 1995).

Upon initial review of the record, it was uncl ear whether
the Air Force had retained funds with which NCV5 s claim
could be satisfied. W therefore ordered supplenental brief-
ing prior to oral argunment on the issue of nootness in Iight of
City of Houston v. Departnent of Hous. and Urban Dev., 24
F.3d 1421 (D.C. Cr. 1994). Cty of Houston makes clear that
once an appropriation |apses or the relevant funds have been
obligated, "a court cannot reach themin order to award
relief.” 1d. at 1426. Taking care to avoid such an "insupera-
ble" difficulty and ensure that we had the power to renedy
appel | ees' all eged wong, we requested the additional brief-
ing. 13A Charles Alan Wight, et al., Federal Practice and
Procedure s 3533.3 (2d ed. 1984). W find that the case is
not nmoot. Appellees' brief clarifies that while the specific
funds referred to by subsection 1006(d) were reall ocated,
there are sufficient remaining funds in the fiscal year 1994
Resear ch, Devel opnent, Test, and Evaluation, Air Force ac-
count available to liquidate NCM5' s claim

Il. Discussion

Section 114 of 10 U. S.C. states, in relevant part, that "[n]o
funds nmay be appropriated for any fiscal year to or for the

use of any arnmed force or obligated or expended for ... any
research, devel opnent, test, or evaluation, or procurenent or
production related thereto ... unless funds therefor have

been specifically authorized by law" 10 U S.C. s 114(a)(2)
(1994). Authorization acts |limt the amount of funds Con-
gress can appropriate for a given purpose. See Ofice of
Managenment and Budget, The Budget System and Concepts 2-
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3 (1997). Because of the existence of 10 U S.C. s 114, it is
clear that any nonies appropriated for NCVS by Congress

for research nmust be authorized before they can be appropri-
ated and distributed. The parties agree that NCMS' s $40
mllion earmark was both appropriated and aut horized. They
di sput e whet her section 1006 resci nded the unpaid portion of
that earmark. We hold that it does.

Section 1006(d) states that 1994 defense appropriations in
NCMVS' s research province "which remain available for obli-
gation" may be obligated by conpetition notw thstandi ng any
specific grants otherwise. The $15 nillion of unrel eased
funds, which was "available for obligation" because it was
al ready authorized, was thus freed fromits earmark status by
this provision. Therefore, NCV5S no |onger has any rights to
the funds on which its claimis based.

Attenpting to avoid this result, NCM5 clains that section
1006 only applies to previously unauthorized funds (i.e., the
$25 nmillion shortfall between the 1994 Authorization Act and
1994 Appropriation Act) and thus had no effect on the unre-
| eased $15 mllion. It also argues that funds are "avail abl e
for obligation" when they are appropriated. This is generally
true because authorization acts generally precede appropri a-
tions acts, and not all appropriations require matching autho-
rizations. But funds which nust be authorized by statute and
are not so authorized cannot be "available for obligation."
Because 10 U.S.C. s 114(a)(2) requires authorization of these
funds before they becone avail abl e, appropriation alone is
insufficient. Section 1006 itself is an authorization section
whi ch woul d be unnecessary but for the authorization require-
ment. Therefore, the term"avail able for obligation” in the
context of section 1006 refers to funds that are authorized.
Nothing limts the operation of subsection 1006(d) to previ-
ously unaut horized funds.

O her subsections, and indeed the title of section 1006,
refer to unauthorized funds, but none of those various subsec-
tions alter the effect of subsection (d). A brief review of the
sections nakes this clear.
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Subsection (a) provides "AUTHORITY" to "obligate[ ]°
certain funds as long as subsection (c) and (d) do not provide
otherwi se. This subsection was necessary because authoriza-
tion for defense spending is required by statute. Conferring
the required authority by stating the funds "may be obligat-
ed," subsection (a) denobnstrates that funds "avail able for
obligation"” in section 1006 are authori zed.

Subsection (b) describes which funds are authorized by
subsection (a). The |anguage describes the funds that nade
up the $25 mllion shortfall between the 1994 Authorization
Act and 1994 Appropriations Act.

Subsection (c) acts to limt the authority conferred by
subsection (a). It requires that the newy authorized funds
"may not be obligated or expended" on certain enunerated
prograns. Note that subsection (c), by its ternms, applies
only to funds defined in subsection (b).

Subsection (d) operates on its own. It refers to appropria-
tions which remain available for obligation, and it is not
limted only to funds authorized via subsection (a). While
subsection (c) limts its operation to anounts avail able for
obligation under subsection (b), subsection (d) contains no
such limtation. It applies to all funds and not only those
freed up by subsection (a).

Al t hough subsection (b) refers to previously unauthorized
funds, and subsection (a) refers to what they can be spent on
neither of these subsections nodify subsection (d). NCVS
argues that the nmention of subsection (d) in subsection (a)
limts the application of subsection (d) to only unauthorized
funds. This has it backwards. |Instead, subsection (d) is
l[imting the operation of subsection (a).

Perhaps the matter woul d have been clearer if Congress
had enacted subsection (d) as a freestanding section, but its
pl acenent is not illogical. Instead of repeating the | anguage
of subsection (d) in subsection (a), it was rational to nerely
ref erence subsection (d) and retain it within section 1006.
Further, the title of section 1006, which suggests that the
entire section addresses only previously unauthorized funds,
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is also no inpedinment. The plain neaning of a statute cannot
be limted by its title, see Pennsylvania Dep't of Corrections
v. Yeskey, 118 S. C. 1952, 1956 (1998), and provisions in a
statute do not always align with its title, see Hadden v. The
Collector, 72 U S. (5 wall.) 107, 110 (1866). There is no
reason to cloud the plain neaning of subsection (d) because of
its placenment in section 1006.

Therefore, we hold that the operation of subsection 1006(d)
isnot limted to funds authorized by subsecti on 1006(a).
Subsection (d) allowed the funds that NCV5S seeks to be
obligated pursuant to the conpetition provisions of 10 U S.C
s 2525, "notw t hstandi ng” the provision of the 1994 Appropri -
ations Act that "specifie[d]" that "a grant be made to" NCMS
Because NCM5 no | onger has a legal right to the funds it
seeks, it cannot state a clai mupon which relief can be
grant ed.

Il1'l. Reconsideration |Issue

Appel | ant rai ses additional issues which are without merit.
VWile there is no need to comment on the majority of these
argunents, we shall devote a snmall anmpbunt of time to one of
t hem

Appel l ant clainms that the district court inproperly granted
appel | ees' notion for reconsideration of the notion to dismss
because, in its view, no clear errors of |law existed in the
initial ruling. It thus contends that the district court could
not reverse itself. Not only is appellant's argunent incorrect,
it is pointless.

True, a district court should not grant a notion for recon-
sideration unless the noving party shows new facts or clear
errors of |aw which conpel the court to change its prior
position. See, e.g., Mro v. Shell Gl Co., 91 F.3d 872, 876
(7th Cr. 1996); Assassination Archives & Research Cir. v.

ClA 48 F. Supp. 2d. 1, 13 (D.D.C. 1999). But here the

nmoti on was correctly granted based upon on what the court
found to be clear errors of law. Even if the district court's
finding that clear errors of |aw existed were incorrect, there
is nothing to be gai ned by appealing that specific holding
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because an appeal of the underlying nerits issue wll dispose

of the question. |If we had held that the district court erred
inits interpretation of section 1006, we woul d have reversed
the ruling on the notion to dismss. It is a waste of tinme to

go further and argue that the district court also should not
have granted the notion for reconsideration. Because of the
nmerger of the issues, our job is done.

I V. Concl usion

We conclude that the district court correctly granted appel -
lees’ notion to dismiss for failure to state a claim W hold
t hat subsection 1006(d) of the 1995 Authorization Act rescind-
ed the unrel eased portion of NCM5' s fundi ng earmark for
fiscal year 1994. Accordingly, NCVM5 has no legal entitle-
ment to the funds claimed. The district court's judgnment is

Affirned.
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