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Colunbi a's "financial problens and managenent inefficien-
cies,"” Congress enacted the District of Colunbia Financial
Responsi bility and Managenment Assistance Act of 1995, Pub.

L. No. 104-8, 109 Stat. 97 (1995) ("FRVAA' or "Act").

Under the Act, a Control Board was granted substanti al
authority over the financial managenent of the District. The
scope of this statutory authority is at issue in this case.

In 1997, in an effort to keep the District's budget under a
congressional | y-i nposed deficit ceiling, the Control Board
i ssued an order authorizing the Board of Trustees ("Trust-
ees") of the University of the District of Colunbia ("UDC') to
reduce its faculty "[n]otw thstandi ng the provisions of any
col l ective bargai ning agreenent.” Joint Appendix ("J.A ") 88.
Appel | ees--UDC faculty nenbers--contend that the Control
Board's order was ultra vires and, therefore, without |egal
effect. Accordingly, they assert, UDC violated the collective
bar gai ni ng agreenment between the university and the faculty
when it conducted a reduction-in-force ("RIF') that disre-
garded the specific provisions covering RIFs in the parties’
agr eenent .

We agree with the District Court that Congress did not
grant the Control Board the authority to abrogate existing
contracts between the District and its enpl oyees. Because
the Control Board's action was ultra vires, we remand appel -
| ees’ contract claimto the District Court for a determ nation
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as to whether the clai mshould now be submtted to arbitra-
tion.

| . Background

Congress created the Control Board in April 1995, citing
the District's "fail[ure] to provide its citizens with effective
and efficient services,"” warning that "[t]he current financial
and managenent problens of the District governnent have
al ready adversely affected the | ong-term econom c health of
the District," and calling for "[a] conprehensive approach to
fiscal, managenent, and structural problenms ... which ex-
enpts no part of the District governnment."” FRMAA s 2(a).

Sections 103 and 203 of the FRVAA delineate the authority
of the Control Board, the menbers of which are appointed by
the President. Under these provisions, the Control Board is
enpowered to hold hearings and recei ve evidence, obtain
official data fromthe federal and District Governnent, issue
subpoenas, enter into contracts, and approve or di sapprove of
Acts passed by the D.C. Council. See FRMAA ss 103, 203;
see al so Shook v. District of Colunmbia Fin. Responsibility
and Managenment Assistance Auth., 132 F.3d 775, 777 (D.C
Cr. 1998) ("[T]he Control Board has been gi ven wi de-ranging
powers to inprove the District government's operations.").

In July 1996, Congress enacted the District of Col unbia
Appropriations Act, 1997, Pub. L. No. 104-194, 110 Stat. 2356
(1996) ("Appropriations Act"). Section 141(a)(1l) of the Ap-
propriations Act inposed on the District a deficit ceiling of
$74 mllion for fiscal year 1997. See Appropriations Act
s 141(a)(1l). Section 141(a)(2) stated that the "Chief Financial
Oficer of the District of Colunbia [and the Control Board]
shal |l take such steps as are necessary to assure that the
District of Colunmbia neets the requirenents of this section.”
Id. s 141(a)(2).

Congress subsequently anmended the FRMAA. See Omi -
bus Consol i dated Appropriations Act, 1997, Pub. L. No.
104- 208, 110 Stat. 3009 (1996). The anmended s 207(d) (1)
("1996 Amendnent") gives the Control Board the power to
i ssue "such orders, rules, or regulations as it considers appro-

priate to carry out the purposes of [the FRVAA] ... to the
extent that the issuance of such an order, rule, or regulation
is wthin the authority of the Mayor or the head of any
departnent or agency of the District governnent." 1d.

s 5203(f). The parties agree that the 1996 Anendnent al -

lows the Control Board to "stand in the shoes" of the Mayor
and other District officials--such as the UDC Trustees--and
per f or m what ever functions those officials would be autho-
rized to performthensel ves.

As fiscal year 1997 unfolded, the District was in grave
danger of exceeding the $74 million deficit ceiling. UDC was
a mpjor contributor to the deficit, so university officials were
obliged to consider spending limtations to cut costs. Anong
the options available to UDC was a RIF of faculty nenbers.
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This option was | ess than ideal, however, because UDC was
bound to comply with the enunerated RIF and enpl oyee

benefit protections contained in the faculty's collective bar-
gai ning agreenment ("CBA"). Although the CBA pernmts

UDC to conduct a RIF when such action is conpelled by a
fiscal energency, it affords inportant protections for the
faculty in the event of a RIF. First, the agreenent provides
that senior menbers of the faculty nust be retai ned ahead of
junior nenbers. See J.A 163. Second, the agreenent re-
quires that faculty nenbers receive one year's notice of a
RIF or severance pay in lieu thereof. See id. at 165. The
CBA al so mandates that UDC "maintain" the retirenment

pl ans of existing faculty nmenbers. 1d. at 152.

On January 13, 1997, Julius F. Ninmons, Jr., Acting Presi-
dent of UDC, wote to Dr. Andrew F. Brinmer, chairnman of
the Control Board, requesting that the Control Board exenpt
UDC fromthe seniority, notice, and benefits provisions of the
CBA. See id. at 84-85. N mons wote that "[i]t would be
i npossible for the University to neet the goals of ny [finan-
cial] plan without the I egal authority" requested in the letter
Id. at 84.

Ni ne days later, the Control Board responded by issuing
the order at issue in this case. Noting that "a state of fisca
crisis exists" at UDC and that the CBA represents a "signifi-

Page 4 of 17



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7024 Document #404424 Filed: 12/22/1998

cant inpedinment[ ] to the achi evenent of any budget savings

t hrough personnel reductions,” the Control Board found that
"there are no other less drastic neans of achieving the

requi red budget savings than through the unilateral nodifica-
tion of the [CBA]." 1Id. at 87. Accordingly, the Control

Board aut horized UDC, "[n]otw thstanding ... the provisions

of any coll ective bargaining agreenent, [to] ... conduct its
[RIF] in a manner which will allowit to achieve its planned
budget savings.” 1d. at 87-88. The order specifically direct-
ed that UDC contribute no nore than 7%to its enpl oyee
retirement plans, and allowed UDC to disregard the seniority
and notice provisions of the CBA. See id. On February 4,
1997, the UDC Trustees inplenented the Control Board's

order by approving a RIF that did, in fact, disregard the
applicable terns of the CBA. See id. at 103-05. UDC al so
lowered its contributions to the faculty retirenent plan to 7%
effective March 1, 1997.

On February 14, 1997, the UDC Faculty Association ("Fac-
ulty") challenged the RIF by filing grievances pursuant to the
gri evance procedures outlined in the CBA. UDC responded
on April 7, 1997, in a letter stating that UDC s actions were
not revi ewabl e under the CBA s grievance procedures, be-
cause its actions were "mandated by" the Control Board and
"were taken notw t hstanding the provisions of the [CBA]."

Id. at 198-99.

The Faculty filed the instant [awsuit on May 15, 1997,
nam ng the Control Board and UDC as defendants. The suit
al l eged that the Control Board had exceeded its congression-
al l y-del egated authority, and that UDC had viol ated the
terns of the CBA. On February 3, 1998, the District Court
granted the Faculty's notion for summary judgnent. See
University of the Dist. of Colunbia Faculty Ass'n/NEA v.
Board of Trustees of the Univ. of the Dist. of Colunbia, 994
F. Supp. 1 (D.D.C. 1998) ("UDC Faculty"). The court sur-
veyed the congressional acts that delineated the scope of the
Control Board's authority and found no basis for the order
that the Control Board had promul gated. See id. at 10.
Accordingly, the court found UDC in breach of the CBA and
ordered "full conpliance by the University with the ternms of

Page 5 of 17
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the [CBA]." University of the Dist. of Colunbia Faculty
Ass' n/ NEA v. Board of Trustees of the Univ. of the Dist. of
Col unbi a, No. 97-01080 (D.D.C. Feb. 3, 1998) ("UDC Faculty
Order"), reprinted in J. A 244.

This appeal followed. |In addition to challenging the D s-
trict Court's interpretation of the rel evant congressional stat-
utes, appellants contend for the first tine that the District
Court | acked subject matter jurisdiction to consider this case.

I1. Analysis

A.The Utra Vires Caim
1. Jurisdiction

Appel l ants now claimthat, under District of Colunbia |aw
and the ternms of the CBA, the Faculty should have sought
redress through arbitration rather than in the District Court.
They contend that the District Court inproperly exercised
subject matter jurisdiction over the case, and request a

remand with orders to dismss. It is, of course, axiomatic
that a challenge to the jurisdiction of a federal district court
may be raised for the first time on appeal. See Insurance

Corp. v. Conpagni e des Bauxites de Cuinee, 456 U. S. 694,
701-02 (1982). The Control Board's jurisdictional claimfails,
however, not because it is untinely, but because it is w thout
nerit.

Section 105(a) of the FRVAA, which provides for jurisdic-
tion in the District Court, reads as foll ows:

Jurisdiction Established in District Court for District
of Col unbi a. --Except as provided in section 103(e)(2)
(relating to the issuance of an order enforcing a subpoe-
na), any action against the [Control Board] or any action
otherwi se arising out of this Act, in whole or in part,
shal |l be brought in the United States District Court for
the District of Colunbia.

FRVAA s 105(a). In their brief to this court, appellants
virtually ignore s 105(a), relegating it to passing nention in a
footnote. See Brief of Appellants at 24 n.11. |Instead, appel-

lants claimthat "[t]he essence of the plaintiffs' claimhere was

for breach of contract; the [Control Board's] Order, if valid,
was a defense to that claim" |Id. Thus, according to appel-
lants, the Faculty's action did not arise under the FRVAA

but rather arose under the terns of the CBA, and shoul d

have been adj udi cated under the CBA's gri evance and ar bi -
tration procedures. This argunent is sinply wong, because

it patently mscharacterizes the gravanen of the Faculty's
claim

The Faculty's conplaint alleged, inter alia, that "[t]he
action of the Control Board in promul gating the Control
Board Order was neither required nor authorized by the
[ FRMAA], as anended, or by any other Act of Congress."
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Complaint p 33, reprinted in J.A 13. The conplaint went on

to request that the District Court "[d]eclare that the Contro
Board Order ... [was] ultra vires, and ... therefore null and
void and of no effect.” 1d. at 18-19, reprinted in J. A 18-109.
In short, the Faculty's primary contention before the District
Court was that the Control Board exceeded its authority

when it issued the disputed order. |In fact, the principal focus
of the parties in the trial court was on the validity of the
Control Board's order. Gven the conplaint before the D s-
trict Court and the issues addressed by the parties at trial, it
cannot seriously be disputed that, for the purposes of deter-

m ning jurisdiction under s 105(a), the action was "agai nst”

the Control Board and "ar[ose] out of" the FRVAA. Accord-
ingly, the District Court properly exercised jurisdiction over
the Faculty's ultra vires claim

2. The Scope of the Control Board's Authority Under the
FRMAA

This court reviews grants of summary judgnment de novo.
See Washi ngton Teachers' Union Local #6 v. Board of Educ.
109 F.3d 774, 778 (D.C. Cr. 1997). Because no factua
matters are in dispute, we nmust determ ne whether the
District Court's decision in favor of the Faculty was correct
as a matter of law. W hold that it was.

The Faculty's ultra vires claimis quite straightforward.
As articulated by the District Court, the Faculty's contention

is that "nowhere in the FRMAA's studiously detailed specifi-
cation of the Control Board's powers is there any nention of
a power to unilaterally repudi ate unwanted provisions in

col l ective bargai ning agreenments previously entered into by
the District of Colunmbia or its agencies.” UDC Faculty, 994
F. Supp. at 4. It is undisputed that the FRVAA does not
expressly grant the Control Board the power to authorize
nullification of existing collective bargai ni ng agreenents.
The issue, then, is whether, as the Control Board asserts, the
| anguage of the FRMAA and subsequent |egislation may be

read to suggest that Congress intended the Control Board to
have the power that it exercised when it issued the order

As an initial matter, we note that the Control Board's
persistent refrain that Congress itself, by virtue of its plenary
authority over the District, could have granted UDC t he
authority to unilaterally nodify the CBA, see, e.g., Brief of
Appel l ants at 29-30, is conpletely irrelevant to the issue at
hand. The Control Board concedes, see Brief of Appellants
at 6, and we agree, that Congress never delegated its plenary
authority to the Control Board or any other agency of gov-
ernment in the District of Colunbia. Thus, the Contro
Board's power over the District is limted in a way that
Congress's is not; Congress's power is bounded only by the
Constitution, whereas the Control Board's power is bounded
by the paranmeters set forth in its enabling Act and subse-
guent | egislation.

The FRMAA itself does not |end support to the Control



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7024  Document #404424 Filed: 12/22/1998 Page 8 of 17

Board's claimof authority. It is true that Congress, inits
statenment of findings, detailed at |ength the unfortunate state
of the District's financial health. See FRVAA s 2(a). Con-
gress also stated that the purpose of the Act was to "elim -
nat e budget deficits and cash shortages of the District" and
"ensure the long-termfinancial, fiscal, and economic vitality
and operational efficiency of the District.” 1d. s 2(b). Ap-
pel l ants contend that this background section of the FRVAA
serves as "an indispensable road map to a reading of the
statute as a whole." Brief of Appellants at 28. However,
appel I ants' argunment continually |oses sight of the fact that
Congress specifically enunerated the Control Board' s powers
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in ss 103 and 203 of the FRMAA. And, as the District Court
aptly noted, "given the well known concerns about how an

unel ected entity with consi derable power over the District
governnment's operations would affect 'Hone Rule' " in the
District, UDC Faculty, 994 F. Supp. at 6, it is hardly surpris-
ing that Congress did not grant the Control Board carte

bl anche to run the city.

The only nention of collective bargai ning agreenents in
the FRVAA is found in the provision granting the Control
Board the authority to review and approve collective bargain-
i ng agreenments into which the D.C. Council proposes to
enter. See FRVAA s 203(b)(1). Appellants claimthat it is
an "enornous stretch"” to infer that when Congress gave the
Control Board the authority to review and approve new
col l ective bargai ning agreenents, it simultaneously nmeant to
prohi bit the Control Board fromunilaterally nodifying exist-
ing agreenments. Brief of Appellants at 34. |In other words,
according to appellants, it was inproper for the District
Court to assume that, because Congress did not speak to the
i ssue of existing collective bargaining agreenents, it nmeant to
protect such agreenents fromthe authority of the Control
Board. Appellants' prem se--that the Control Board has the
authority to do anything that is not expressly prohibited by
the FRVAA--is quite extraordinary and we reject it.

In Railway Labor Executives' Ass'n v. National Mediation
Board, 29 F.3d 655 (D.C. Gr. 1994) (en banc), this court
rejected an argunment virtually identical to the one advanced
by appellants in this case. In Railway Labor, the court
i nval i dated the National Mediation Board' s ("NWVB") attenpt
to exercise a power that was not explicitly conferred by the
Rai | way Labor Act ("RLA"), but which neverthel ess fur-
thered the NMB's "purported mandate.” 1d. at 660. It is
true, as appellants point out, that the facts of Railway Labor
are di stinguishable fromthose of this case, because Con-
gress's grant of authority to the NVMB was narrower than
that granted to the Control Board. Nevertheless, the funda-
mental principle of statutory interpretation articulated by the
en banc court in Railway Labor is equally compelling in this
case:

Page 9 of 17
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The [ NVB] does not even claimthat the terns of [the

RLA] support the authority it asserts.... Instead, the
Board woul d have us presune a del egati on of power

from Congress absent an express w thhol di ng of such

power. This cones close to saying that the [ NVB] has

the power to do whatever it pleases nerely by virtue of
its existence, a suggestion that we view to be incredible.

Id. at 659; see also American Petroleumlinst. v. EPA 52
F.3d 1113, 1120 (D.C. Cir. 1995). Despite the broad | anguage
of the FRVMAA' s findings and purposes section, which only

est abl i shes Congress's concern for the District's financia
wel | - bei ng, appellants cannot avoid the conclusion that their
argunent essentially boils dowmn to a claimthat because
Congress never said that the Control Board could not unil at-
erally nodify existing agreenents, the power to do so is
inplicit in the Act.

We agree with the District Court that appellants' reading
of the FRVAA requires precisely the kind of tortured statu-
tory interpretation that we spurned in Railway Labor. See
UDC Faculty, 994 F. Supp. at 7 ("[T]he position that the
Control Board has taken in this litigation is analytically
i ndi stinguishable fromone that already has been roundly
rejected in [Railway Labor]."). W also agree with the
District Court that it is highly unlikely that Congress intend-
ed to give the Control Board the power to repudi ate existing
| abor contracts--a power that the Constitution denies to the
States, see Allied Structural Steel Co. v. Spannaus, 438 U.S.
234, 242-44 (1978) (explaining how the contract clause, US.
Const. art. I, s 10, cl. 1, Iimts "the power of a State to
abridge existing contractual relationships”)--w thout seeing
fit to mention this power even once in the Act or its |egisla-
tive history. See UDC Faculty, 994 F. Supp at 8. In sum
we hold that the FRMAA, standing al one, does not provide
the Control Board with the authority it exercised in this case.

3. The 1996 Amendnent to the FRMAA

The subsequent congressional |egislation appellants cite in
support of their argunent is no nore availing. Before the
District Court, and in their brief to this court, appellants

contended that the 1996 Anendnent--granting the Control

Board the power to "stand in the shoes" of the UDC Trust-
ees--established the Control Board's "independent" authority
to issue its order. The theory was that if the UDC Trustees

t hensel ves had the authority in the event of a fiscal energen-
cy to nullify certain provisions of the CBA, the Control Board
coul d have done so as well, under the 1996 Amendnent. See
Brief for Appellants at 30-32.

At oral argunent, however, counsel for the Control Board
essentially abandoned this argument, and rightfully so. The
argunent fails because it is sinply not true that the UDC
Trustees had the authority to repudiate the provisions at
issue in the CBA. Article X of the CBA does give UDC the
authority to "take whatever actions may be necessary to
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carry out the mssion of the University in energency situa-
tions." J.A 122. However, Article X allows UDC to take
such energency actions only to the extent that they are not

"specifically limted by the provisions of this Agreerment." Id.

By its very terns, then, the CBA does not allow UDC to

repudi ate the seniority, notice, and benefit provisions that it
repudi ated pursuant to the Control Board' s order. Thus, as
the District Court determ ned, "[Db]ecause the University does
not have an i ndependent entitlenent to renounce unwanted
provisions in the Agreenent, the Control Board, |ikew se, has
no authority under the 1996 Amendnent to conpel renounce-

ment by the University.” UDC Faculty, 994 F. Supp. at 9.

Far from supporting appellants' cause, the 1996 Anend-
ment actually serves to weaken their contention that the
broad | anguage of the original FRVAA should be read to
aut horize the Control Board's action. Although the 1996
Amendnent gave the Control Board "enornmous power Vis--
vis the Mayor, as well as all departnent and agency heads
subordinate to the Mayor," Shook, 132 F.3d at 779, it also
further delineated the paraneters of the Control Board's
authority pursuant to the Act. Nothing in the original Act
prohi bited the Control Board from"standing in the shoes" of
the Mayor and other officials, yet Congress felt it necessary
to expressly grant the Control Board this authority in the
1996 Amendnent. \While not dispositive, Congress's 1996
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anendnment of the FRVAA certainly suggests that it did not
intend, when it originally enacted the Act, to provide the
Control Board with the unbridled authority that appellants
seek.

4. The Appropriations Act

Finally, appellants point to s 141 of the Appropriations
Act, which directs the Control Board to "take such steps as
are necessary" to avoid exceeding the $74 mllion deficit
ceiling. Appropriations Act s 141(a)(2). The acconpanyi ng
conference report states that the "conferees urge the Mayor,
the Gty Council, and the control board to use every neans
possi ble to reduce the costs of operating the Nation's Capita
and nake every effort to avoid deficit spending.” H R Conf.
Rep. No. 104-740, at 17 (1996). Appellants contend that the
| anguage of s 141 and its legislative history establish authori -
ty for the Control Board' s order. W disagree.

It is clear to us, just as it was to the District Court, that
s 141 of the Appropriations Act cannot be read to provide the
Control Board with the grant of authority required to promul -
gate the order at issue in this case. The Act's cryptic
direction to "take such steps as are necessary" surely does
not give the Control Board unlinmted authority, and the
Control Board makes no such claimhere. Rather, in citing
t he Appropriations Act, appellants once again appear to rely
on the inplicit contention that any action taken by the
Control Board was | awful unless expressly prohibited by
Congress. W rejected this kind of reasoning as specious in
Rai | way Labor and we reject it here as well. In disposing of
the parties' argunents on the Appropriations Act, the District
Court got it right when it held that, in drafting s 141,
Congress sinply "comunicated its desire for the Control
Board to make full use of the powers that Congress had
del egated to it in the FRVAA." UDC Faculty, 994 F. Supp.
at 10.

W& note that our conclusion in this regard is supported by
three additional points. First, while Congress may anend
substantive law in an appropriations act, it nust do so "clear-
ly." Robertson v. Seattle Audubon Soc'y, 503 U. S. 429, 440

(1992). Section 141 is far fromclear, inasnuch as it makes no
reference to any grant of new authority to cut spending, and
does not purport to amend the FRVAA. Second, under the

| anguage of s 141, the scope of the powers that the Control
Board clains for itself would accrue as well to the District's
Chief Financial Oficer. There is nothing to suggest that
Congress intended this result, and appellants do not even
claimas nmuch. Thus, it is doubtful that Congress viewed

s 141 as vesting broad new powers in either the Chief

Financial Oficer or the Control Board. Third, in s 140(b) of
the Appropriations Act, the section inmedi ately precedi ng

t he one upon whi ch appellants rely, Congress authorized

agency heads in the District (but not the UDC Trustees) to
term nate enpl oyees "[n]otwi thstandi ng any other provision

of law, regulation, or collective bargaining agreenent." Ap-
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propriations Act s 140(b). This authorization underm nes
appel I ants' argunment by making clear that if Congress neant

to suggest that it could authorize certain District officials to
abrogate existing collective bargai ning agreenents, it knew

how to do so expressly. Section 140(b) al so contains proce-
dural protections for term nated enpl oyees that were not
provided to the faculty menbers in this case, suggesting that
the Control Board's claimof unfettered discretion to term -
nate exi sting collective bargai ni ng agreenents far exceeds the
scope of authority that Congress m ght have del egated.

5. Summary

W affirmthe District Court's determination that the Con-
trol Board' s order was issued ultra vires. Nothing in the
FRVAA or in the subsequent congressional |egislation cited
by appellants gave the Control Board the authority to repudi -
ate the CBA. Accordingly, we hold that the order was
wi t hout | egal effect.

B. The Contract C aim

In conjunction with its primary contention that the Control
Board's order was issued without |egal authority, the Faculty
argues that, if that is the case, UDC undeni ably viol ated the
terns of the CBA. The Faculty's conplaint therefore re-
gquested that the District Court declare that "all actions taken
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pursuant to the Order are rescinded.” Conplaint at 19,
reprinted in J.A 19. The District Court did so, declaring
UDC to be in breach of the CBA and ordering "full conpli -
ance" with its terms. UDC Faculty Order at 2, reprinted in
J.A. 244, Nothing in the record indicates that the parties or

the trial court dwelt long, if at all, on the contract claim
Rat her, as noted above, the principal focus in the District
Court was on the validity of the order. 1t appears that the

District Court, after finding that the Control Board's order
was ultra vires, concluded, a fortiori, that UDC had breached
t he CBA.

The Faculty asserts that, because the contract claimwas
undoubtedly "related to" the ultra vires claim the District
Court properly exercised its supplenental jurisdiction in con-
sidering and resolving the contract claim See 28 U S.C
s 1367(a) (1994). Appellants, however, contend that, under
the ternms of the CBA, and in accordance with District of
Colunbia law, the Faculty was required to submt its griev-
ance to arbitration before bringing a breach of contract action
in court. See District of Colunbia v. Thonpson, 593 A. 2d
621, 635 (D.C. 1991) (holding that the D.C. Council intended
the District's Conprehensive Merit Personnel Act ("CWMPA"),

D.C. Code Ann. ss 1-601.1 to -637.2, to provide District

enpl oyees with an exclusive adm nistrative remedy for the
resolution of their grievances); J.A 117-21 (detailing the
CBA' s grievance procedure). Thus, appellants argue that the
District Court never had jurisdiction over the contract claim
because the Faculty failed to exhaust its adm nistrative remne-
di es.

In the trial court, however, appellants never raised exhaus-

tion, in part because they appeared to concede that the CBA

had been abrogated pursuant to the Control Board' s order.
Accordingly, the Faculty clains that appellants waived their
exhaustion defense by failing to raise it before the District
Court. The Faculty also asserts that, under District of
Colunbia law, it would have been futile to pursue arbitration
inthe face of UDC s flat refusal to follow the CBA s griev-
ance procedures. See Board of Trustees, Univ. of the Dist. of
Colunbia v. Mers, 652 A 2d 642, 645 (D.C. 1995) (establish-
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ing that a showing of futility may overcone an enpl oyer's
exhaustion defense). For their part, appellants cite Thonp-

son and its progeny for the proposition that the so-called
"exhaustion" requirenent is, in fact, jurisdictional and, there-
fore, cannot be waived. See Brief of Appellants at 20-24.

In our view, the parties are on a wild goose chase in
contesting whether the CBA's grievance procedures anount
to a "jurisdictional"” bar that precludes resolution of the
contract claimin District Court. District of Colunbia |law
clearly subscribes to the rule--1ong considered fundanenta
to federal |abor policy--that parties to a collective bargaining
agreement who have agreed to submit their disputes to
arbitration normally may not bypass their contract grievance
procedures in favor of a lawsuit. |In Jordan v. Wshington
Metropolitan Area Transit Authority, 548 A 2d 792, 796
(D.C. 1988), the D.C. Court of Appeals stressed that:

if the collective bargaini ng agreenent establishes proce-
dures which are intended to be exclusive for resolving
enpl oyer - enpl oyee grievances ... and if the enployee
brings suit against the enployer before those grievance
procedures have been exhausted, the enpl oyer may de-

fend on the ground that the enployee has not exhausted

t he excl usive renedi es avail abl e under the contract.

(footnote omtted); see also Myers, 652 A 2d at 645; cf.

Conmmuni cati ons Workers v. AT&T, 40 F.3d 426, 434 (D.C.

Cr. 1994) ("It is a well-settled rule of |labor law that parties to
a collective bargai ning agreement normally nust seek to

resol ve their contract disputes under agreed-upon grievance

and arbitration procedures; and where the parties have

agreed to final and binding arbitration, disputes within the

scope of the arbitration clause nay not be pursued in a

breach of contract action under section 301 of the [Labor
Managenent Rel ations Act] in lieu of arbitration.").

Under prevailing D.C. and federal |aw, an enpl oyee may
bypass the agreed-upon arbitration procedures only by show
ing that the "grievance procedures are unreasonabl e or that
the hostility of union officials nmakes a fair hearing inpossi-
ble," Jordan, 548 A 2d at 797 (citations omtted), or that

"pursuit of [adm nistrative] remedies would be futile.™

Myers, 652 A .2d at 645; see also Vaca v. Sipes, 386 U S 171
185-88 (1967). In this case, nothing about the CBA' s griev-

ance procedures is alleged to be unreasonable. And, since it

is the faculty's union that brought this action, there is certain-
Iy no claimthat the union has breached its duty of fair
representation. Finally, although the Faculty now contends

that an attenpt to arbitrate would be futile, the District

Court has made no such finding. Thus, it appears that the
Faculty's contract claimis subject to arbitration

It is true that the D.C. Court of Appeals, in WIlson v.
District of Colunbia, 608 A 2d 161, 161 n.1 (D.C. 1992),
intimated in a footnote that failure to raise exhaustion in the
trial court could preclude the defense on appeal. It is also
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true that the D.C. Court of Appeals has never explicitly

referred to the exhaustion requirement as a "jurisdictional”

bar, thus at |east ostensibly |eaving open the possibility that a
federal district court could hear an enpl oyee grievance under

its supplenental jurisdiction if an objection to exhaustion has
been wai ved. The Faculty woul d have us concl ude from

these two facts that, as a matter of District of Colunbia |Iaw,
appel I ants have wai ved their exhaustion defense in this case,
because the i ssue was never raised by appellants before the
District Court.

We decline the invitation to decide this question. W are
convinced that, in normal circunstances, D.C |aw holds that
parties to a collective bargai ning agreenment nust resolve
their contract disputes under agreed-upon grievance and
arbitration procedures. In this case, however, because of the
way the matter was initially presented, neither party focused
on the contractual issue in the District Court. Appellants
failure to raise the so-called exhaustion issue is at |east
partially explained by the fact that the validity of the Control
Board's order, and not the actual RIF, was the primary

concern of the parties in the trial court. |In these circum
stances, we are loath to find that appellants "wai ved" any-
thing; indeed, all that may be at issue here is a possible

"forfeiture" of the exhaustion defense. Cf. United States v.
A ano, 507 U.S. 725, 733 (1993) (explaining the |egal distinc-
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tion between "waiver" and "forfeiture"). In any event, we
happi |y eschew the tenptation to wander through the maze of
District of Colunbia law-to cut fine lines between futility,
forfeiture, waiver, exhaustion, and jurisdiction--when a |ess
i ndul gent course is apparent.

Prudence beckons, so we will remand the contract claimto
the District Court. Upon remand, the District Court should
determ ne whether there are any viable issues remaining to
be resolved in arbitration; if the trial court so finds, then the
case should be submtted to arbitration. |In other words, the
District Court should not resolve the contractual issue unless
UDC, upon remand, (1) refuses to participate in an arbitra-
tion of the merits of the Faculty's contract claim so that a
remand to arbitration would be futile; or (2) abandons its
exhaustion defense in |light of our decision that the Control
Board's action was ultra vires.

I1'l. Conclusion

For the reasons stated above, we affirmthe opinion of the
District Court, insofar as it holds that the Control Board
acted ultra vires when it issued its order. W remand to the
District Court to determ ne whether the Faculty's contract
cl ai m shoul d now be submtted to arbitration.

So ordered.



		Superintendent of Documents
	2013-04-16T14:42:31-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




