<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7115  Document #443570 Filed: 06/18/1999 Page 1 of 12

United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued April 29, 1999 Deci ded June 18, 1999
No. 98-7115

M chael Swanks,
Appel | ee

V.

Washi ngton Metropolitan Area Transit Authority,
Appel | ant

Appeal fromthe United States District Court
for the District of Colunbia
(No. 94cv02421)

Lisa D. Fentress argued the cause for appellant. Wth her
on the briefs were Cheryl C. Burke, Robert J. Kniaz and
Gerard J. Stief.

Whodl ey B. OGsborne argued the cause and filed the brief
for appell ee.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7115  Document #443570 Filed: 06/18/1999 Page 2 of 12

Bef ore: Edwards, Chief Judge, Wald and Rogers, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: In Swanks v. WWATA, 116 F.3d
582, 583 (D.C. Cir. 1997) ("Swanks I"), the court held that
recei pt of disability benefits under the Social Security Act, see
42 U . S.C. s 423 (1994), did not bar recovery under the
Americans with Disabilities Act ("ADA"), 42 U S.C. s 12101
(1994), et seq., and renanded the case to the district court for
a jury to determ ne whether the Washi ngton Metropolitan
Area Transit Authority ("WVATA') had di scri m nat ed
agai nst M chael Swanks. See 116 F.3d at 587-88. Thereaf-
ter a jury found for WVATA on Swanks' claimthat WATA
had failed to acconmodate his request for additional exercise,
and for Swanks on the question of whether WWATA had
fired hi mbecause of his disability. On appeal, WATA
contends that Swanks failed to show that he renained quali -
fied for his position as a special police officer once his
conmi ssion as a special police officer under District of Colum
bia | aw expired, and that he had been discrinm nated agai nst
because of his disability. Inasmuch as the only question
before this court is whether, absent an error of |aw by the
district court, no reasonable juror could find that WATA
di scri m nat ed agai nst Swanks because of his disability, and
there was no legal error and anpl e evidence on which the
jury could reasonably find discrimnation, we affirm1

M chael Swanks suffers froma congenital condition known
as spina bifida, which affects his urinary tract and leads to

1 On April 8, 1999, the court denied WWMATA's notion to postpone
oral argunent in view of the Suprenme Court's grant of a petition for
wit of certiorari in Ceveland v. Policy Managenent Sys. Corp.

120 F.3d 513, 518 (5th Gr. 1997). See 119 S. . 39 (1998). The
Supreme Court has since decided Ceveland and its disposition has
no bearing on the issue before this court. See Ceveland v. Policy
Managenment Sys. Corp., No. 97-1008, 1999 W 320795 (May 24,

1999).
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i ncontinence and infections. At the tine he was hired in 1989
by WVATA as a special police officer, Swanks informed an

i nterviewer and a WMATA exam ni ng physician of his condi -
tion. He initially worked at locations in the District of

Col unbia, Virginia, and Maryland, but his work site "stabi-
lized" in 1991 when he began working at the West Falls

Church METRO stop in Virginia. View ng the evidence nost
favorably to Swanks, as we nust, see Boodoo v. Cary, 21 F.3d
1157, 1159, 1161-62 (D.C. Cir. 1994); Anderson v. G oup
Hospitalization, Inc., 820 F.2d 465, 471-72 (D.C. Cr. 1987),
Swanks nmissed work a few nore days than allowed as a

result of his condition and provided doctor's certificates re-
gardi ng his absences.2 His performance revi ews descri bed
himas generally effective and conpetent, but one noted that
his "unschedul ed absences ... indicate[ ] a lack of stability
whi ch has affected his | eadership.” In June 1991, he received
a letter warning himthat "further unschedul ed absence coul d
lead to nore severe disciplinary action.” The follow ng
mont h he provi ded WWATA with a letter fromhis doctor
expl ai ning that he had spina bifida and that it affected his
urinary tract; a few days later, he provided a doctor's state-
ment describing the synptons as fever, vomting, diarrhea,
nausea, frequent urination, and | ower back pain--many of the
reasons that Swanks had descri bed when taking sick |eave.

In addition, Swanks testified that he di scussed his synptons
wi th his WMATA supervisors and doctors. Yet in late 1992,
when he asked if he could get either nore exercise to
acconmodat e t hese synptons or a transfer, Darryl Rice, the
captain of WVATA's special police officers, told himthat
WVATA' s tight financial situation nade that inpossible and
that "[t]he best thing for [ Swanks] to do was resign and go
in[to] the construction field."

In Septenber 1992, as part of a systemw de spot check, a
supervi sor asked to see Swanks' special police conm ssion

Page 3 of 12

2 Swanks testified that he used his sick | eave only when he was
sick, using twelve days in 1989-90, 18 days in 1990-91, and 22 days

in 1991-92. Swanks also testified that he used annual | eave for
vacation and to care for his wife when she was sick
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Swanks stated that it was in his wallet, which he had |eft the
day before with his brother-in-law. Upon retrieving the
wal | et, however, he discovered that the conmm ssion was m ss-
ing and went to the D.C. Metropolitan Police Departnent for

a replacenent. He was unaware before then that his com

m ssion had expired over a year earlier. Captain R ce subse-
qguently reconmended t hat Swanks be di smi ssed for not

havi ng his conm ssion and for |ying about having lost it when
WVATA asked if he had it. In October, Swanks was dis-

m ssed fromhis job. Wen his wife tel ephoned to ask why

her husband was being fired, Captain Rice told her that the
term nati on was due to her husband' s absences and not the
expiration of the "gun permt."” Swanks filed suit under the
ADA, alleging that WVATA failed to provide reasonable
acconmodation for his disability and that it discharged him
because of his disability.

Al t hough the court reviews de novo the denial of WATA' s
nmotion for judgnent as a matter of law, or in the alternative,
for a newtrial, see Scott v. District of Colunbia, 101 F.3d
748, 752 (D.C. Cir. 1996), it is long settled that "the jury's
verdict will wi thstand chall enge unl ess the evidence and al
reasonabl e i nferences that can be drawn therefromare so
one-si ded that reasonable nmen and wonmen coul d not disagree
on the verdict." 1d. at 753. Because the evidence presented
by the plaintiff rmust be "significantly probative," rather than
"merely colorable,"” Siegel v. Mazda Motor Corp., 878 F.2d
435, 437 (D.C. Cr. 1989), "the question for us is not whether
there was sone evidence, but whether, in terns of the actua
guantum and quality of proof necessary to support liability,
there was sufficient evidence upon which a jury could proper-
|y base a verdict for the [plaintiff].” Id. (quotation marks
omtted). In other words, if there was no error of |aw by the
district court in allowing issues to be represented to the jury,
the remai ni ng question is whether no reasonable juror could
find that WMATA had fired Swanks for a discrimnatory

Page 4 of 12
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reason. See Anderson, 820 F.2d at 472-73; «cf. MIlone v.
WVATA, 91 F.3d 229, 232 (D.C. Cr. 1996).

A

Under the now famliar three-part protocol established in
McDonnel I Douglas Corp. v. Green, 411 U S. 792, 802 (1973),
and further el aborated upon in Texas Departnent of Comu-
nity Affairs v. Burdine, 450 U S. 248, 252-53 (1981), and St
Mary's Honor Center v. Hi cks, 509 U S. 502, 506 (1993), the
plaintiff bears the initial burden to establish by a preponder-
ance of the evidence a prima facie case of discrimnation
The enpl oyer then bears the burden to produce evidence of a
legitimate nondi scrimnatory reason for its action. See Aka v.
Washi ngton Hosp. Ctr., 156 F.3d 1284, 1289 (D.C. GCir. 1998)
(in banc). If the enployer can neet this burden of produc-
tion,

the focus of proceedings at trial ... will be on whether
the jury could infer discrimnation fromthe conbination

of the plaintiff's prima facie case; (2) any evidence the
plaintiff presents to attack the enployer's proffered ex-
planation for its actions; and (3) any further evidence of
discrimnation that may be available to the plaintiff (such
as i ndependent evidence of discrimnatory statenents or
attitudes on the part of the enployer) or any contrary

evi dence that may be available to the enpl oyer (such as

evi dence of a strong track record in equal opportunity

enpl oynment) .

Id. at 1289. The plaintiff retains the ultinmate burden of
persuasi on, to denonstrate that he was in fact the victimof
intentional discrimnation. See id. at 1290.

To sustain a claimunder the ADA, Swanks must prove that
he had a disability within the neaning of the ADA, that he
was "qualified" for the position with or without a reasonable
acconmodati on, and that he suffered an adverse enpl oynment

action because of his disability. See Kiel v. Select Artificials,

Inc., 169 F.3d 1131, 1135 (8th G r. 1999); Martinson v.
Ki nney Shoe Corp., 104 F.3d 683, 686 (4th Cir. 1997); \Wite
v. York Int'l Corp., 45 F.3d 357, 360-61 (10th Cr. 1995). On

Page 5 of 12
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appeal , WMATA contends that Swanks was unqualified for

his position and therefore cannot establish a prinma facie case
of discrimnation. It further contends that the evidence dem

onstrated that WWVATA term nated Swanks for legiti mate

non-di scrim natory reasons, specifically that "he did not have
a valid police conm ssion and he |ied about the status of the

license.”

The ADA provides that "[n]o covered entity shall discrim -
nate against a qualified individual with a disability because
of the disability ... in regard to ... discharge of enployees
... and other ternms, conditions, and privileges of enploy-
ment." 42 U.S.C s 12112(a) (1994) (enphasis added). The
Act defines a "qualified individual"™ as a person "with a
disability who, with or w thout reasonabl e accommodati on
can performthe essential functions of the enpl oynent posi -
tion that such individual holds or desires.” 1d. s 12111(8). It
further provides that "consideration shall be given to the
enpl oyer's judgnment as to what functions of a job are essen-
tial, and if an enployer has prepared a witten description
bef ore advertising or interview ng applicants for the job, this
description shall be considered evidence of the essential func-
tions of the job."™ 1d.; «cf. Carr v. Reno, 23 F.3d 525, 529
(D.C. Gr. 1994).

VWhet her an individual is "qualified" for a job may at tinmes
present a pure question of law to be resolved by the court,
but it my also, as in this case, be a question of fact that nust
be resolved by a fact-finder at trial. Thus, for exanple, in
Baert v. Euclid Beverage, Ltd., 149 F.3d 626 (7th Cr. 1998),
the Seventh Circuit concluded that a factual dispute existed
as to whether an enployer required a certain type of enploy-
ee to have a commercial driver's |license and consequently, the
enpl oyer "may not obtain summary judgnment by declaring it
has a policy when [the enpl oyee] may have evidence that [the
enpl oyer] follows the policy [of requiring comercial |icens-
es] selectively.” 1Id. at 632; see also Giffith v. Wal-Mart
Stores, Inc., 135 F.3d 376, 383-84 (6th Gr. 1998). The issue
of qualification in the instant case involved a simlar factua
di spute
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WVATA contends that the district court erred in denying
its nmotion for judgnment as a matter of |aw because the
evi dence showed that possessing a special police conm ssion
is a requirenment for Swanks' position and that Swanks was
therefore not qualified because he had all owed his conm ssion
to expire. The special police officer comm ssion, WATA

contends, is "tantamount to a professional l|licence and ..
without this license there is no authority to act in the capacity
of special police officer.” In WWATA s view, the job descrip-

tion combined with Captain Rice's testinmony "nade it clear
that an essential requirement of the job of special police

of ficer was the mai nt enance and possessi on of a special police
commi ssion." Specifically, Captain Rice testified that the
speci al conmm ssion was required of all special police, includ-
ing those stationed in Virginia or Maryl and, because "we

work out of the District of Colunbia," which requires the

i cense and which covers 90 to 95 percent of Metro |ocations.3
He also testified that if the D.C. Metropolitan Police discover
a special officer operating without a conmssion in the D s-
trict, WMATA and the officer can be fined. 4

The difficulty with WMATA's position is twofold. First,
WVATA' s personnel description of the special police officer
job states that an individual only need have the "[a]bility to
obtain and maintain a Special Police Comm ssion.” The
"m ni mum qual i fications and experience" include only that the
appl i cant have graduated from hi gh school (or received an

Page 7 of 12

3 See D.C. Code Ann. s 4-114 (1994) (conferring authority on the

Mayor to appoint special police officers).

4 See D.C. Mun. Regs. tit. 6A, ss 1101.2, 1104.2, 1108.1 (1988).

Section 1104.2 of Title 6A provides that:

Each special police officer appointed under the provisions of

D.C. Code s 4-114 (1981), shall, within twenty-four (24) hours
after the expiration or revocation of his or her conm ssion ..

deliver to the Chief of Police his or her badge, conm ssion

or

ot her enbl em of authority, and upon his or her failure so to do,
he or she shall, upon conviction thereof in the Superior Court
for the District of Colunbia, be punished by a fine or [sic] not

nmore than three hundred dollars ($300).
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equi valent certificate), and be at |east 21 years old and a
United States citizen (or have an equival ent conbi nation of
education and experience); there is no nmention of the com
mssion. |If after obtaining the comm ssion, the officer allows
it to expire, official WVATA policy provides that expiration
"will result in your not being permtted to work until the job
position requirement is nmet;" it does not provide for automat-
i c discharge. Second, Swanks testified that in practice

WWVATA only required that he have the ability to maintain

the conm ssion. Wen he initially inforned a supervisor that
he had | ost his commission, he testified that he was inforned
that he "did not need a gun permit to work in the State of
Virginia" and that he was to report to work. Simlarly, when
it later was clear his comm ssion had expired, he was told that
he woul d be on | eave until he renewed it. This evidence of
WWVATA' s practice was supported by Captain Rice's testino-

ny descri bi ng how new enpl oyees would apply for the com

m ssion after being hired and that the application process
could last four to eight nonths.

The district court, therefore, properly denied WATA' s
motion for judgnent as a matter of lawin [ight of evidence
maki ng qualification an issue of fact. Based upon the evi-
dence, a reasonable juror could find that possessing the
conmi ssion was not a prerequisite to being hired, and that
new enpl oyees sinply had to possess the ability to obtain
such a conmi ssion, and hence the jury had sufficient evidence
to find that Swanks was a "qualified individual" with a
di sability under the ADA

B

The question remai ns whet her WWATA presented a non-
di scrimnatory reason for discharging Swanks and if so,
whet her Swanks presented evi dence upon which a reasonabl e
juror could rely to conclude that WWATA' s true notivation
for firing himwas discrimnatory. Qur standard of review
here is deferential: a jury's verdict may be overturned only if
no reasonable juror could find that WVATA di scri m nat ed
agai nst Swanks. Anderson, 820 F.2d at 472-73. The court
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considers all of the evidence that the jury had before it, not
only Swanks' prima facie case but also his evidence that he
was fired for his absences rather than his |lack of a special
conm ssion. Aka, 156 F.3d at 1289.

The evidence before the jury as to WWATA' s true reason
for term nati ng Swanks was conflicting. On the one hand,
Captain Rice testified, and his nmenorandum r ecommendi ng
Swanks' dism ssal stated, that the cause for Swanks' dis-
charge was the expiration of the special conm ssion and
Swanks' all eged fabrications when WWATA asked to see his
conm ssion. On the other hand, Swanks testified that he was
unaware that his conm ssion, which he believed he had | ost,
had expired.5 Furthernore, his wife's testinony, that Cap-
tain Rice had told her that her husband' s absences, rather
than the "gun permt,"” was the reason for his discharge, was
bol stered by evidence that WWATA had t hreatened disciplin-
ary action because of his absences and had been unreceptive
to his attenpts, with doctor's statenents, to explain how his
condi ti on caused these absences. 6

The issue of witness credibility "is quintessentially one for
the finder of fact," Aka, 156 F.3d at 1299; see also Baert, 149
F.3d at 633, and the nedical evidence permtted a reasonable
juror to find that Swanks' absences were due to his disability.
A reasonabl e juror could find that WWMATA, being unwilling
to tolerate an enpl oyee with repeated absences, decided to
apply its special conm ssion requirenment nore strictly than it

5 Al t hough Swanks mai ntains that WVMATA presented "no evi-
dence of untruthful ness,” Captain R ce's Cctober 1992 nenoran-
dum stated that "Oficer Swanks' inability to provide a copy of his
D.C. Special Police Comm ssion and his subsequent story of his
"brother-in-law' taking his wallet only enphasises [sic] that he: a)
was aware that his conm ssion was invalid; [and] b) wanted to have
time to get to MPD [ Metropolitan Police Departnment] to obtain a
renewal ," and further, that Swanks admtted to MPD Detective
Onens that he was aware his conm ssion had expired "but only
after he was confronted with the information."

6 This evidence contradicts WWATA' s statenent in its brief that
it "had no way of knowing that M. Swanks' excessive absenteei sm
was a result of his spina bifida occulta."

normal |y would to renove Swanks because of his disability.

In that sense, WMATA's contention that this case is about
applying the sane rules to persons with disabilities as those
wi thout is sonewhat ironic inasnuch as the jury apparently
accepted Swanks' position that WVATA applied its conm s-

sion requirement inconsistently as an excuse to di scharge
him applying a harsher rule, rather than the sanme rule, to
Swanks because of his disability.7

To the extent that WWATA contends for the first time in
its reply brief, and at oral argunent, that even if Swanks
could show that he was fired for excessive absenteeism
regul ar attendance at work is an "essential function"” of his
job, its argunment cones too |ate.8 See Chedwi ck v. Nash, 151
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7 Cting Proud v. Stone, 945 F.2d 796, 798 (4th G r. 1991),
WVATA contends that it would be irrational for it to hire Swanks
knowi ng of his disability only to fire himbecause of that sane
condition. This argunment is specious, however for, unlike the facts
in Proud, different individuals hired Swanks in 1989 (i.e. then-

Li eutenant Ki el biewi cz) than fired himseveral years later in 1992
(i.e. Captain R ce, Inspector Robert Zaza, and Chief of WWATA
Police Burton Morrow). Furthernore, Proud was an age discrim-
nation case. Age is a fixed variable; here it is possible that
WWVATA may not fully have appreciated the anpbunt of absenteei sm

that would be required for Swank's disability, or that his condition
could have worsened over time, requiring greater absenteeism Cf.
id. at 797-98; Waldron v. SL Indus., 56 F.3d 491, 496 n.6 (3d Gr.
1995).

8 WWATA' s regul ations provide that a special police officer "nust
be dependabl e, regular in attendance and never absent from work
wi t hout naki ng advance arrangenents with the sergeant, except in
the case of illness or extreme energency."” Def.'s Ex. 7, p 10
(Protective Services Bureau Rules & Regul ations for Special Police
Oficers). They also define "unsatisfactory attendance" as "unsche-
dul ed absences so frequent as to indicate that the enployee is
undependable.” 1d. p 24. Captain Rice testified that special police
officers accrue 3.75 hours of sick |eave and 3.75 hours of annua
| eave every two weeks, in addition to federal holidays. Over the
course of approximately 26 pay-periods an officer would therefore
annual |y accrue 97.5 hours of sick |eave. Although Captain Rice
testified that officers accrue approximately 10 to 11 days of sick

F.3d 1077, 1084 (D.C. Gr. 1998). At trial, WWATA only
argued that Swanks was unqualified for his position, not that
he was fired because of abuse of his sick leave. Trial Tr. at
87:1-4 (Apr. 9, 1998). Abuse of sick | eave as the reason for
di sm ssal would contradict both Captain Rice's testinony and
hi s menmor andum r ecommendi ng Swanks' disnmissal for failure

to have a valid commi ssion and |ying about it. Moreover
during closing argunments, WWATA di savowed any connecti on

bet ween Swanks' absences and its decision to termnate him
In that light, "if the only explanations set forth [by the
enpl oyer] in the record have been rebutted, the jury is
permtted to search for others, and may in appropriate cir-
cunstances draw an inference of discrimnation.” Aka, 156
F.3d at 1292. The jury need not adopt a potentially non-

di scrimnatory expl anation that the enpl oyer itself has at-
tenpted to discredit.9

Final ly, WVATA contends in its reply brief that even if it
"had full know edge that M. Swanks' absenteei sm was

| eave per year, with a tour of duty lasting 7.5 hours, the nunber of
sick days would equal 13 (97.5 divided by 7.5). By that calcul ation
Swanks used | ess than the full annual amount of sick |eave during
his first year and exceeded that ampount by five days in his second
year and nine days in his third year

9 WWATA's reliance on Carr v. Reno, 23 F.3d 525 (D.C. Cir.
1994), is to no avail. Carr was a sumary judgnent case; by
contrast our review of the jury's verdict is not de novo, and
WVATA di d not present evidence, in response to Swanks' prima
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faci e case, that he was fired for excessive absenteeism Carr's
excessi ve absenteei smtheory could have been applicabl e had

WVATA presented such evidence; a jury then m ght have concl ud-

ed that his absences were so "prolonged, frequent, and unpredict-
able" as to nmake himunqualified to performthe essential functions

of a tinme-sensitive job. 1d. at 530; cf. Carpenter v. Federal Nat'l
Mort gage Ass'n, 165 F.3d 69, 72 (D.C. Gr. 1999). However,
WWVATA woul d still have to show in the instant case that no

reasonabl e juror could have found that discrimnation, rather than

| ack of qualification or undue hardship, was the true notivation for
Swanks' discharge. See generally Barth v. Gelb, 2 F.3d 1180, 1186-
87 (D.C. Gr. 1993); Anderson, 820 F.2d at 472.
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caused by his disability, there can be no finding of discrimna-
tion because the jury found against M. Swanks on the
acconmodation issue [clain]." Because Swanks had no op-
portunity to respond to this contention in his brief, the court
need not consider it. See Herbert v. National Acadeny of

Sci ences, 974 F.2d 192, 196 (D.C. Cr. 1992). Even if the
contention were facially appealing, Swanks' accomodation
request was to be allowed nore exercise at work and nore

sick leave as a way to ward of f some of the synptons of his
condition that caused his absences. 10 Finding agai nst hi mon
that claim a juror could still reasonably find that WATA
fired Swanks because of his disability in violation of the ADA
As the court recognized in Aka, a reasonabl e accommopdation
claim"is not subject to analysis under MDonnell -Dougl as,

but has its own specialized | egal standards." 156 F.3d at
1288.

Accordingly, we affirmthe judgnent.

10 Al though in Swanks | the court characterized this claimas a
request for nore exercise, see Swanks, 116 F.3d at 583, during
rebuttal closing argunent, Swanks' counsel stated that Swanks al so
wanted nore sick | eave as an accommodati on
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