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Per Curiam A jury awarded plaintiff Sharon Ekedahl
$661,875 in a breach of contract action agai nst defendant
COREStaff, Inc. COREStaff challenges the district court's
denial of its notion for judgnent as a matter of |aw, asserting
that there was no stock options contract between the parti es,
bot h because there was no agreenent on an essential term
and because the alleged contract did not satisfy the Statute of
Frauds. W conclude that there was no agreenent on an
essential termregarding the vesting of the stock options. W
therefore reverse the judgment of the district court and
remand for further proceedings.

COREStaff, Inc. is a tenmporary staffing agency with its
princi pal place of business in Houston, Texas. Ekedahl is a
resident of the District of Colunbia. In January 1995, M -
chael WIlis, the President and Chief Executive Oficer of
CORESt af f, approached Ekedahl to discuss future enpl oy-
ment with the conpany. At the time WIlis approached her,
Ekedahl was enpl oyed as a Vice President at Adia Personnel
Services, one of COREStaff's conpetitors. Ekedahl had
wor ked at Adia for over ten years, and was receiving an
annual sal ary and bonuses totaling over $200, 000, as well as a
package of stock options. Ekedahl discussed the proposed
enpl oyment with WIllis and other COREStaff representatives
over the ensuing several nonths.

On Septenber 12, 1995, COREStaff sent Ekedahl a letter
maki ng a formal offer of enploynent. The letter stated that
Ekedahl woul d have the title of Senior Vice President, and
described the position's base sal ary, bonuses, vacation, and
i nsurance benefits. 1In the provision central to this case, it
further stated: "Stock Options--15,000 shares to be granted
i mediately.” App. 22. The letter contained signature lines
for both Ekedahl and WIllis, preceded by the phrase "Accept-
ed by and agreed to." 1d. Both WIIlis and Ekedahl signed
and dated the letter.

On Novenber 1, 1995, Ekedahl began her enpl oynent with
COREStaff.  On Novenber 9, COREStaff sent Ekedahl a
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letter, stating that she was "being granted an option for
15,000 shares at the I PO price per share of $17.00" and that
she woul d receive a stock option agreenent pursuant to which
her options would "vest equally over a three (3) year vesting

peri od" and be exerci sable over a ten year period. 1d. at 26.1
Shortly thereafter, Ekedahl received a draft of COREStaff's
standard enpl oynent agreement. Id. at 27-31. Under this

agreement, "[v]esting for such stock options [woul d] occur
over a three (3) year period, with one-third vesting on the
first anniversary of enploynent, 1/3 vesting on the second
anni versary of enploynment, and the final 1/3 vesting on the

third anniversary of enploynent.” 1d. at 30. The agree-
ment al so indicated that "[t]he exact terns and conditions of
the stock options ... [would] be set forth in the COREStaff,

Inc. 1995 Long-TermlIncentive Plan and a Stock Option
Agreenent by and between Enpl oyee and the Conpany.™
I d.

Ekedahl testified that she was surprised to receive these
docunents, particularly because they indicated that her op-
tions would vest in the future. She told WIlis and
CORESt af f''s general counsel, Peter Daneris, that the vesting
provi sions were not consistent with the Septenber 12 letter
WIllis indicated that Ekedahl should have known there would
be vesting restrictions, but also said he would "work on
accelerating this." 1/27/98 p.m Tr. at 7. Daneris inforned
her that as a matter of policy, COREStaff did not give
i medi at el y-vested options.

On Novenber 20, COREStaff sent Ekedahl a copy of the
stock options agreenent for execution. App. 37-41. Like

1 A stock option grants an enployee the right to buy a specific
stock at a stated price at any tinme during a specified (exercise)
peri od, regardl ess of the prevailing market price. See Anerican
Bankers Ass'n, Banking Term nol ogy 232 (1981). Once the right
beconmes vested, it is no |longer contingent upon, for exanple, the
enpl oyee' s continued enpl oynent with the conpany. 1d. at 254.
Vesting may be total and i nedi ate, graduated over a period of
years, or may occur upon the conpletion of stated service or
participation requirements. 1d.
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the Novenber 9 letter and the proposed enpl oynent agree-
ment, this docunent provided that the options would vest in
the future. 1d. at 38. Ekedahl did not sign either the
proposed enpl oynent agreenment or the stock options agree-
ment, maintaining that they contai ned vesting provisions that
were inconsistent with the Septenber 12 letter. She contin-
ued to work for COREStaff until May 10, 1996, at which point
CORESt af f di smissed her for other reasons.

After she left the conpany, Ekedahl brought a diversity
action in district court, alleging breach of contract by
CORESt af f and fraudul ent mi srepresentati on by CORESt af f
and WIllis. The contract claimprincipally alleged that
CORESt af f breached its agreenent to grant Ekedahl i nme-
di atel y-vested stock options. The district court dismssed the
fraudul ent m srepresentation claimprior to submtting the
case to the jury. After a three week trial, the jury returned
a verdict for Ekedahl on the contract claim

After the verdict, COREStaff renewed its earlier notion
for judgnent as a matter of |law. COREStaff argued that no
reasonable jury could find a neeting of the m nds between
the parties with respect to the i medi ate vesting of Eke-
dahl's stock options. It also argued that a provision of the
then-effective District of Colunbia Statute of Frauds, D.C
Code Ann. s 28:8-319(1) (1995), would preclude enforcenent
of the purported options agreenent because there was no
witing that described or indicated the price of the securities
to be given to Ekedahl .

The district court denied COREStaff's notion, concluding
that the jury could have found an agreenent for imediate
vesting based on the provision in the Septenber 12 letter
stating that the 15,000 shares were "to be granted i medi at e-
ly," together with Ekedahl's testinony that she woul d not
have left Adia w thout an agreenent for immedi ate vesting.
The court also rejected COREStaff's Statute of Frauds argu-
ment. This appeal followed.

VWhen reviewing a district court's ruling on a notion for
judgnent as a matter of law, this court "evaluate[s] de novo
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whet her the prevailing party proffered sufficient evidence
upon which a jury could properly base a verdict inits favor."
Bennett Enter., Inc. v. Domno's Pizza, Inc., 45 F.3d 493, 497
(D.C. CGr. 1995). W view the evidence "in the |ight nost
favorable to the prevailing party, and the jury's verdict nust
stand unl ess the evidence, together with all inferences that
can reasonably be drawn therefrom is so one-sided" that we
cannot concl ude a reasonable jury could have reached that
verdict. 1d.

Under District of Colunbia law, the party asserting the
exi stence of an enforceable contract has the burden of prov-
ing that there has been agreenment--a "nmeeting of the
mnds"--as to all material terms. See Jack Baker, Inc. v.

O fice Space Dev. Corp., 664 A 2d 1236, 1238 (D.C 1995);
Davis v. Infield, 664 A 2d 836, 838 (D.C. 1995). "Where the
parties fail to agree to all material terns, no contract is
formed...." Jack Baker, 664 A 2d at 1239; see Ednund J.
Flynn Co. v. LaVay, 431 A 2d 543, 547 (D.C. 1981). Proof of
a neeting of the m nds may be found either in the witten
agreement or, if the agreenment is anbiguous, in the parties
actions at the time of contract formation. See Davis, 664
A.2d at 838; Nofziger Communications, Inc. v. Birks, 989
F.2d 1227, 1230 (D.C. CGr. 1993).

In the instant case, it is clear that the vesting of the stock
options was a termmaterial to the alleged options agreenent
bet ween Ekedahl and COREStaff. Ekedahl testified that her
belief that the options would vest inmediately was critical to
her decision to | eave her job at Adia and begi n working at
COREStaff. See 1/27/98 a.m Tr. at 12-13 (stating that she
"absolutely [would] not" have accepted the Septenber 12
offer if it indicated the options would vest in future); 1/28/98
p.m Tr. at 75 (describing absence of vesting restrictions as
"the turning point" in her acceptance of offer). COREStaff
wi t nesses, on the other hand, testified that a del ayed vesting
structure was an integral part of the conpany's Long-Term
Incentive Plan, and that the conpany did not generally offer
i medi atel y-vested options. See 2/4/98 p.m Tr. (pt. 1) at 47-
49; 2/5/98 Tr. at 56. Gven the significance that both parties
pl aced on the presence, or absence, of imediate vesting, it



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7119 Document #452982 Filed: 07/30/1999

follows that vesting was a material termas to which
CORESt af f and Ekedahl had to be in agreenent in order to
reach a binding contract.

The record, however, is devoid of any evidence that the
parties reached an agreenment on vesting. The only reference
to stock options in the Septenber 12 |letter states: "Stock
Options--15,000 shares to be granted immedi ately.” App. 22.
Ekedahl made clear at oral argunent that she does not
contend that the term"granted"” nmeant "vested," and that she
understood that an option could be granted i nmedi ately
wi t hout vesting i mediately. See supra note 1; see also
Ekedahl Br. at 29-30; 1/27/98 a.m Tr. at 12. Indeed, she
had received several docunments in connection with her Adia
stock options that distinguished between the two ternms. See,
e.g., Joint Exs. 45, 48. The parties' witten agreenent,
therefore, is silent as to vesting.

Nor is there any evidence that the parties orally agreed on

a vesting provision. To the contrary, Ekedahl's testinony
makes cl ear that she never discussed vesting with CORESt af f
at all:

Q So the record and | are very clear on this, at the
time that you signed the agreenent, ... dated Sep-
tenmber 12, 1995, you had absol utely no discussion
what soever with Mke WIlis, or anyone el se at
CORESt af f, about vesting, isn't that correct?

A That's correct.
Tr. 1/28/98 p.m at 16-17; see also Tr. 1/27/98 a.m at 8.

COREStaff's testinobny was in accord. See 2/2/98 p.m Tr.
(pt. 2) at 33, 35. As the District of Colunbia Court of

Appeal s has said, "[t]he failure to ... even discuss an essen-
tial termof a contract may indicate that the nutual assent
required to make or nodify a contract is lacking.” Ownen v.
Onen, 427 A 2d 933, 937 (D.C. 1981). In this case it surely
does.

There is also no evidence to support Ekedahl's conten-
tion that COREStaff knew it was only the prospect of
i medi at el y-vested options that made its offer better than
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her current conpensation package at Adia, and hence knew
that such a provision was the critical inducenent in l[uring her
away. As already noted, the parties agree that vesting was
never discussed. Ekedahl further testified that she had no
conversations with COREStaff regarding the val ue of her

Adi a stock options. 1/28/98 a.m Tr. at 52-53. |ndeed, not
only is there no evidence that COREStaff had conpared or
could conpare the value of the two packages, there was no

evi dence fromwhich the jury itself could make such a com
pari son. As Ekedahl conceded at oral argunment, she never

i ntroduced any evidence as to the total value of her Adia
conpensati on package, particularly its stock options. Hence,
there was no evidence fromwhich the jury could concl ude

that only with an inmedi ate-vesting provision would the
CORESt af f package have been worth nore than the conpen-
sation Ekedahl was receiving from Adi a.

Bot h Ekedahl and CORESt aff make argunents that coul d
be read as urging us to adopt default rules to apply whenever
a contract is silent as to vesting. Ekedahl characterizes
del ayed vesting as a "restriction,"” and argues that the failure
expressly to include such a restriction denotes its absence.
But to support such a default rule, Ekedahl would have to
of fer evidence that i mediate vesting is the background norm
for personnel agreenents, which she wholly failed to do.
Even her own Adia options contained del ayed vesti ng sched-
ules. COREStaff, on the other hand, suggests the opposite
default rule--that in the absence of a provision providing for
i medi ate vesting we should presune that vesting is to be
del ayed. Like Ekedahl, however, COREStaff offers no evi-
dence that this is the industry standard. |I|ndeed,
CORESt aff has itself entered into i mmedi ate-vesti ng agree-
ment s upon occasion. App. 16. Accordingly, we decline each
party's invitation to fashion a default rule and restrict our
decision to the docunents and testinony before us in this
case.

W concl ude that the vesting of the stock options was a
material termof the putative options contract between Eke-
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dahl and COREStaff, and that there is no evidence the

parties reached a neeting of the mnds as to that term This
in turn conpels the conclusion that, as a matter of law, there
was no contract between the parties with respect to the
vesting of the options. There being no contract, we need not
consi der whether the parties' various witings were sufficient
to satisfy the Statute of Frauds.

One final issue requires attention before we can specify a

di sposition for this appeal. COREStaff's briefs here and its
nmotion for judgnent as a matter of |aw bel ow focus excl usive-
ly on the parties' failure to reach an enforceabl e agreenent
with respect to the stock options. Ekedahl, however, con-
tends that her breach of contract claimhad two conponents,
stock options and severance pay. Ekedahl Br. at 3, 5. The
district court's jury instructions nade reference to both is-

sues: if the jury found a breach of an enforceabl e options
agreement, it was directed to award Ekedahl an anount t hat
woul d make her whole; if it found a breach of an enforceable

agreement for severance pay, it was directed to award her
the sum of $67,500. App. 168, 169. Although the verdict
formonly referred specifically to stock options, the fina
interrogatory sinmply asked the jury to state a sum of nobney
that "would fairly and reasonably conpensate Sharon Eke-
dahl for her damages ... that resulted from [ COREStaff' s]
failure to conply with the agreenent.” 1d. at 154. Hence,
we cannot determ ne whether the jury's answer of $661, 875

i ncl uded an award of severance pay.

Since we have heard no argunent regarding severance pay
on this appeal, we limt our ruling to Ekedahl's claimto
i medi at el y-vesting stock options. In that respect, we re-
verse the judgnment of the district court. W remand the
i ssue of severance pay for further proceedings.

Reversed and remanded.
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