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Jerry Anker argued the cause for appellee/cross-appellant.
Wth himon the briefs were Elizabeth G nsburg and James
K. Lobsenz.

Before: G nsburg, Sentelle, and Garland, Crcuit Judges.
pinion for the Court filed by Crcuit Judge G nsburg

G nsburg, Crcuit Judge: For nore than 30 years North-
west Airlines has required newly hired pilot trainees to sign
i ndi vi dual enpl oynment contracts called "Conditions of Em
pl oyment." In 1995 Nort hwest added several new provisions
to the Conditions, including a clause under which each trainee
agreed to binding arbitration of any claimhe night have
agai nst Northwest for discrimnation in enploynent.

The Air Line Pilots Association (ALPA), which is the union
that represents Northwest pilots once they have conpleted
their training, filed suit claimng that the carrier violated the
Rai | way Labor Act, 45 U.S.C. s 151 et seq., by requiring
i ndividual trainees to agree to the Conditions w thout first
havi ng bargained with ALPA over them The district court
granted partial summary judgnment for each party; the court
enj oi ned Nort hwest, pending conpletion of the bargaining
and nedi ati on process, fromapplying the Arbitration C ause
to pilots who have conpleted their training and are repre-
sented by ALPA, but refused to enjoin the use of any other of
the Conditions.

Nort hwest appeal s, claimng that under Al exander v.
Gar dner - Denver Co., 415 U.S. 36 (1974), the arbitration of
i ndi vidual statutory clainms is not a mandatory subject of
col l ective bargaining and that Northwest is therefore free to
bargain individually with its enpl oyees over the Arbitration
Cl ause. W agree and accordingly reverse the judgnment of
the district court on this issue.

ALPA cross-appeals, claimng the district court should have
enj oi ned the use of other provisions that Northwest added to
the Conditions in 1995. Because, in |light of subsequent
events, the cross-appeal does not present a |live controversy,
we dismss ALPA's claimw thout prejudice to its raising the
sanme claimin the future
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| . Background

The rel ati onshi p between Northwest and ALPA is gov-
erned by the Railway Labor Act (RLA), 45 U S.C. s 151 et
seq. Under RLA's 2 First, 45 U S.C. s 152 First, the carrier
is required to "exert every reasonable effort to nake and
mai ntai n agreenents concerning rates of pay, rules, and
wor ki ng conditions.”™ This statutory obligation to bargain
with the union in good faith is backed up by RLA's 2
Seventh, 45 U S.C. s 152 Seventh, which provides that "[n]o
carrier ... shall change the rates of pay, rules, or working
conditions of its enployees, as a class as enbodied in agree-
ments except in the manner prescribed in such agreenents or
in[s 6 of the RLA]." In other words, if the carrier is unable
to reach agreenent with the union on changing a rate of pay,
rule, or working condition, then it nust nmaintain the status
quo until it has satisfied the multi-step process of negotiation
medi ation, arbitration, and cooling-off required under RLA
s 6, 45 U S.C. s 156. See Detroit & Toledo Shore Line RR
Co. v. United Transportation Union, 396 U S. 142, 149 (1969)
(describing negotiation process under s 6 as "alnost interm -
nable"). If at the end of that process the parties have not
reached an agreenment, then the enployer may unilaterally
i npl enent its proposal and the union may resort to economc
self-help to resist the change

Matters that are "directly related to 'rates of pay, rules,
and working conditions',"” and may therefore trigger the
obligations of RLA's 2 First and Seventh, are denom nated
"mandat ory subject[s] of collective bargaining,"” a phrase
courts have borrowed fromcase |l aw arising under the Nation-
al Labor Relations Act. Japan Air Lines Co. v. Internation-
al Ass'n of Machinists, 538 F.2d 46, 52 (2d Cr. 1976). |If a
carrier and a union have a dispute over a proposed change to
a mandat ory subject of bargaining, then the union can get an
i njunction prohibiting the carrier fromunilaterally inple-
menting the change before conpleting the | engthy negotiation
process set out ins 6. On the other hand, if the dispute is
over a non-mandatory subject, then the carrier may unil ater-
ally inplement the change unless Iimted by an existing
col l ective bargai ni ng agreenment (CBA).
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A Nort hwest's Practice, 1966-97

ALPA has represented the pilots of Northwest Airlines in
col l ective bargaining for nearly 60 years. Wuen a pilot first
begins his training with Northwest, he is not represented by
ALPA or by any other union. Wen the pilot conpletes his
training and enters into "revenue service" as a probationary
enpl oyee, however, he inmedi ately becones a menber of the
bar gai ni ng unit represented by ALPA

As early as 1966 Northwest unilaterally began to require
that each trainee pilot agree to the Conditions as part of his
contract of enployment. The earliest known Conditions in-
cl uded provisions covering such matters as the trai nee's pay,
perm ssion to use his likeness in pronotions, and the assign-
ment of rights to anything he mght invent. Although train-
ees are not represented by ALPA when they agree to the
Condi tions, sone of the Conditions either expressly or inplic-
itly continue to apply for as long as the signatory renains
enpl oyed as a pilot with Northwest, that is, even after the
pil ot becones a nmenber of the bargaining unit represented
by ALPA.

Over the course of three decades Northwest nade nuner-
ous changes to the Conditions wi thout consulting ALPA. In
1995 the airline added an Arbitration C ause requiring em
pl oyees to submit to binding arbitration all clains against it
arising fromthe enploynment relationship. O particular
rel evance to this appeal, the Arbitration C ause specifically
requires binding arbitration of statutory enploynment discrim
i nation clainms brought under "the M nnesota Human Ri ghts
Acts, Title VII of the Gvil R ghts Act, the Age Discrimnation
in Enpl oyment Act, the Americans with Disabilities Act, or
any other state or federal |aw prohibiting enploynent dis-
crimnation" (citations onmtted). Also in 1995, Northwest
unilaterally introduced other new Conditions: (1) setting the
pilot's monthly salary during the probationary period, when
he has conpleted his training and is represented by ALPA,

(2) requiring the pilot to submt to a nedical exam nation if
Nort hwest has reason to believe he is no |onger able to
performhis essential job functions; (3) acknow edgi ng t hat
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Nor t hwest may change vari ous working conditions at its
option; and (4) acknow edging that failure to conply with
conpany rules is a ground for term nation

B. ALPA' s (bj ection, 1997-Present

In 1997 Northwest notified ALPA that it was termnating a
probationary pilot and attached to the notice a copy of the
Condi tions he had signed. ALPA, which clains that this was
the first it had | earned of the Conditions, demanded t hat
Nort hwest cease requiring trainee pilots to agree to them and
that it informeach pilot who had signed Conditions that they
were null and void. Wen Northwest refused to do so, ALPA
filed suit in district court seeking injunctive and decl aratory
relief on the ground that Northwest had violated the RLA by
unilaterally inplenenting the Conditions, which ALPA al -
| eged are individual contracts concerni ng mandatory subjects
of bargaining, without first negotiating with the Union as
required by the RLA

VWile the suit was pending before the district court, North-
west, in an attenpt to respond to sone of ALPA' s concerns
regardi ng the 1995 Conditions, deleted three and revised one
of the provisions to which the Union objected. In presenting
the new version (the 1997 Conditions) to ALPA, Robert
Brodin, Northwest's vice president for |abor relations, wote:

Nort hwest has never interpreted or applied the Condi -
tions of Enploynment to operate in derogation of the

col l ective bargai ni ng agreenent between Northwest and
ALPA.  Northwest and ALPA both agree that in the

event of overlap or inconsistency, the collective bargain-
i ng agreenent controls.

As to the Arbitration Cause in particular, however, Brodin
wote that "Northwest continues to believe that it has the
right to insist on arbitration of non-contract clains as a
condition of enployment for new hires.” The only significant
change Northwest nade to the Arbitration C ause was to

clarify that it does not apply to clains arising out of the CBA
bet ween Northwest and ALPA

Page 5 of 17
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Bot h ALPA and Nort hwest noved for sunmary judgnent
on the validity of the Conditions. The district court first
consi dered whet her Northwest's use of Conditions originating
before 1995 violated the RLA. The court held that ALPA, by
its failure to object to the Conditions for sone 30 years, had
arguably consented to them which if true would make use of
the Conditions an inplied termof the CBA between North-
west and ALPA. Because that dispute related solely to the
meani ng of the CBA, the court held it could be resolved only
by binding arbitration pursuant to RLA ss 2 Sixth and 3
First, 45 U. S. C. ss 152 Sixth and 153 First.

The court concluded that ALPA had objected in a tinely
fashi on, however, to the Arbitration C ause introduced in
1995, and therefore had not acqui esced in Northwest's use of
that term The district court then held that the Arbitration
Ol ause deals with a mandatory subject of bargaining. Be-
cause the Arbitration O ause woul d have worked a change
with respect to a mandatory subject and ALPA had neit her
agreed to nor acqui esced in that change, the court enjoined
Nort hwest from applying the Arbitration C ause to any pil ot
represented by ALPA

The district court did not address the question whet her
ot her clauses ALPA clainmed were newy included in the 1995
Conditions also violated the RLA.  ALPA therefore noved to
anend the court's order so as to enjoin Northwest from
i npl enenting those clauses but the district court denied the
noti on because of ALPA's failure to conply with |local court
rul es.

1. Analysis

ALPA does not challenge the district court's determ nation
that Northwest's use of Conditions originating before 1995
must be resol ved through binding arbitration. Therefore,
both Northwest's appeal and ALPA's cross-appeal concern
only the Union's request for an injunction against North-
west's use of particular provisions that ALPA maintains first
appeared in the 1995 Conditions.

Page 6 of 17
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A Nort hwest's Appeal: The Arbitration C ause

Is the arbitration of statutory discrimnation clainms a mn-

datory subject of bargaining? Northwest says not and clains

the district court erred in enjoining its use of the Arbitration
O ause, reasoning as follows. Under Al exander v. Gardner-
Denver Co., 415 U S. 36 (1974), a union cannot waive the right
of the enployees it represents to bring a statutory discrim -
nation claimin a judicial forum Because ALPA cannot agree

to such a provision, it cannot be a mandatory subject of

bargai ning. Therefore, Northwest is free to deal directly

with its enpl oyees over the arbitration of such clains.

For its part, ALPA urges that the arbitration of statutory
clains is a mandatory subject, and that we should therefore
affirmthe district court's judgnent, for three independent
but related reasons. First, Glnmer v. Interstate/Johnson
Lane Corp., 500 U.S. 20 (1991) "effectively supersedes”
Gardner-Denver. |If, as ALPA reads Glner, a union nmay in
col l ective bargai ning wai ve the enpl oyees' right to a judicial
forumfor a statutory discrimnation claim then there is no
reason to doubt that the arbitration of statutory clains is a
mandat ory subject of bargaining. Second, even if Gardner-

Denver is still good law, it has no effect upon whet her
arbitration of statutory clains is a mandatory subject of
bargaining. 1In other words, as the district court held, North-

west nust bargain with ALPA over the Arbitration C ause

regardl ess whether ALPA could lawfully agree to it because

it is directly related to "rates of pay, rules, or working
conditions." Third, even if waiver of the right to a judicial
forumis not a mandatory subject of bargai ning because

ALPA cannot agree to such a waiver under Gardner-Denver,

the procedural rules for arbitration, as specified in the Arbi-
tration C ause, are mandatory subjects of bargaining.

In Gardner-Denver, the Supreme Court considered whet h-
er an enpl oyee who had pursued arbitration of a racial
di scrimnation clai munder a CBA was thereby precluded
fromlater asserting a Title VIl claimbased upon the sanme
facts. 415 U S. at 46-55. The Suprene Court held that
"there can be no prospective wai ver of an enployee's rights

Page 7 of 17
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under Title VII." 1d. at 51. Because Title VIl provides each
i ndividual with the right to be free of invidious discrimnation
"the rights conferred can formno part of the collective-
bar gai ni ng process since wai ver of these rights woul d def eat

t he paranount congressional purpose behind Title VII1." 1d.
Therefore, although the union could and did prospectively

wai ve the enployee's right to sue upon (rather than arbitrate)
his claimof discrimnation in violation of the CBA the

enpl oyee's resort to arbitration of this claimdid not preclude
hi m from sui ng upon his statutory claimof discrimnation

See id. at 51-52.

The Suprenme Court also rejected the suggestion that a
court should dismss a Title VII claimif the facts underlying
it had al ready been the subject of arbitration under a CBA
that prohibited, and provided a remedy for, the discrimna-
tion. According to the Court, arbitral processes were inferior
to judicial processes for protecting statutory rights, and the
Congress intended the federal courts to exercise final respon-
sibility over Title VIl clainms. See id. at 56-59. The Court
was particularly concerned that a union, which ordinarily
controls the arbitration of an enployee's claim mnmight, if
al | owed, conpromi se the would-be Title VII plaintiff's statuto-
ry rights: "In arbitration, as in the collective-bargaining
process, the interests of the individual enployee may be
subordinated to the collective interests of all enployees in the
bargaining unit.” 1d. at 58 n.19.

In the early 1980s the Supreme Court tw ce applied the
reasoni ng of Gardner-Denver beyond the context of Title
VII. In Barrentine v. Arkansas-Best Freight System Inc.
450 U. S. 728 (1981), enployees had filed suit under the Fair
Labor Standards Act after having lost in arbitration on a
contractual claimarising fromthe sane facts. The enpl oyer
argued that the enployees' union had waived their right to
bring the FLSA claimin court, noting that the CBA required
enpl oyees to arbitrate "any controversy"” and that the em
pl oyees had in fact pursued this matter to arbitration. Id. at
736. The Court rejected this argument:
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[T]he FLSA rights petitioners seek to assert in this
action are independent of the collective bargaining pro-
cess. They devolve on petitioners as individual workers,
not as nenbers of a collective organization. They are
not wai vabl e. Because Congress intended to give indi-

vi dual enpl oyees the right to bring their mnimum wage
clainms under the FLSA in court, and because these
congressionally granted FLSA rights are best protected
inajudicial rather than in an arbitral forum we hold
that petitioners' claimis not barred by the prior subm s-
sion of their grievances to the contractual dispute-
resol uti on procedures.

Id. at 745. In MDonald v. Gty of West Branch, 466 U.S.

284 (1984), the Supreme Court rejected the enployer's argu-
ment that an enpl oyee's s 1983 cl ai m should be di sm ssed
because he had al ready pursued to arbitrati on under the CBA

a claimbased upon the sane facts. The Court prenmised its
hol di ng upon two factors: the inadequacy of arbitration for

t he enforcenent of individual statutory rights, and the inten-
tion of the Congress that s 1983 be judicially enforced. See
id. at 289-90

In Iight of the Court's broad pronouncenent in Gardner-
Denver that "there can be no prospective waiver of an
enpl oyee's rights under Title VII," and the application of this
principle to other federal statutes in Barrentine and M-
Donal d, many courts concluded that the reasoni ng of
Gardner-Denver applied to still other federal enploynent
statutes, see Brisentine v. Stone & Webster Engi neering
Corp., 117 F.3d 519, 526 (11th Cr. 1997) (Amrericans with
Disabilities Act); Cooper v. Asplundh Tree Expert Co., 836
F.2d 1544, 1553 (10th G r. 1988) (Age Discrimnation in
Enpl oyment Act (ADEA)), and held that Gardner-Denver
precl uded prospective waiver of the right to sue even by the
i ndi vi dual enpl oyee, see Alford v. Dean Wtter Reynol ds,
Inc., 905 F.2d 104, 107 (5th Cr. 1990) (Title VI1), vacated for
reconsi deration, 500 U S. 930 (1991), in light of G I mer;
Uley v. Goldman Sachs & Co., 883 F.2d 184, 187 (1st Cir.
1989) (Title VIl); N cholson v. CPCInt'l Inc., 877 F.2d 221
229 (3d Cir. 1989) (ADEA), disapproved in Glnmer, 500 U S

Page 9 of 17
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20, 24 n.1 (1991); Swenson v. Managenent Recruiters Int'l
Inc., 858 F.2d 1304, 1306 (8th Cir. 1988) (Title VII).

In 1991, however, the Court staked out a limt to the
princi pl e announced in Gardner-Denver. |In Glner v. Inter-
st at e/ Johnson Lane Corp., 500 U S. 20 (1991), the Court held
that a claimarising under the ADEA was validly nade
subject to binding arbitration by an agreenent between the
enpl oyer and the individual (non-union) enployee--a result
in sone tension with the broad pronouncenent in Gardner-
Denver that "there can be no prospective waiver of an
enpl oyee's rights under Title VII." 415 U S. at 51. The
Court began by noting that under the Federal Arbitration
Act (FAA) an agreenent to arbitrate individual statutory
rights is enforceable unless the Congress intended to pre-
cl ude wai ver of access to a judicial forumfor vindication of
that right. See id. at 26. The text and | egislative history of
the ADEA reflect no such intent, and the Court rejected the
argunent that waiver should be precluded because arbitra-
tion is an inferior mechanismfor resolving individual statuto-
ry clains--an argunent to which the Court had given sone
wei ght in Gardner-Denver, Barrentine, and MDonal d, see
id. at 34 n.5. The Court expressly distinguished those cases
as follows:

First, [they] did not involve the issue of the enforceabili-
ty of an agreenent to arbitrate statutory clainms. Rath-
er, they involved the quite different issue whether arbi-
tration of contract-based clains precluded subsequent
judicial resolution of statutory clainms. Since the enploy-
ees there had not agreed to arbitrate their statutory
clains, and the |abor arbitrators were not authorized to
resolve such clains, the arbitration in those cases under-
standably was held not to preclude subsequent statutory
actions. Second, because the arbitration in those cases
occurred in the context of a collective-bargaining agree-
ment, the claimants there were represented by their

unions in the arbitration proceedings. An inportant
concern therefore was the tension between collective
representation and individual statutory rights, a concern
not applicable to the present case. Finally, those cases
were not deci ded under the FAA.... Therefore, those

Page 10 of 17
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cases provide no basis for refusing to enforce Glner's
agreenment to arbitrate his ADEA claim

Id. at 35.

Thus, G| ner establishes that an individual enployee may
hinself validly agree in advance to binding arbitration of a
statutory claimhe may | ater have agai nst his enployer. See
Cole v. Burns Int'l Security Servs., 105 F. 3d 1465, 1478 (D.C.
Cr. 1997) (citing Glner for the "general rule [that] statutory
clains are fully subject to binding arbitration, at |east outside
of the context of collective bargaining”). The Court in GI-
mer did not, however, address the continuing vitality of the
statement in Gardner-Denver that "the rights conferred [ by
Title VII] can formno part of the collective bargaining
process.” 415 U S. at 51; see also Wight v. Universa
Maritime Serv. Corp., 525 U.S. 70, 119 S. C. 391, 396 (1998)
(raising but not resolving the question "whether or not Gard-
ner - Denver's seem ngly absol ute prohibition of union waiver
of enpl oyees' federal forumrights survives Glnmer").

ALPA suggests that Gl mer "effectively supersedes”
Gar dner-Denver and permts a union to waive the enpl oyees’
right to a judicial forumfor statutory clainms. The Fourth
Circuit and sone district courts agree, see Austin v. Onens-
Brockway d ass Container, Inc., 78 F.3d 875, 885 (4th Gir.
1996); see, e.g., Alnonte v. Coca-Cola Bottling Co., 959
F. Supp. 569, 573-74 (D. Conn. 1997), prematurely we think

VWhat ever the Suprene Court said--or, nore precisely,
refrained fromsaying--in Wight, we do not understand the
Court in Glnmer to have overrul ed Gardner-Denver. Rather
the Court expressly distinguished that case, which strongly
inplies that it remains the lawwithin its field of application
We therefore |eave to the Court itself the prerogative of
overruling its own precedent (if it will); we apply the law as it
stands. See Rodriguez de Quijas v. Shearson/ Amrerican Ex-
press Inc., 490 U S. 477, 484 (1989).

W& see a clear rule of |aw enmerging from Gardner-Denver
and Glner: Unless the Congress has precluded his doing so
an individual may prospectively waive his own statutory right
to a judicial forum but his union may not prospectively waive
that right for him Al of the circuits to have considered the

meani ng of Gardner-Denver after Gl nmer, other than the

Fourth, are in accord with this view See Albertson's, Inc. v.
United Food & Com Wbrkers Union, 157 F.3d 758, 761-62

(9th Cr. 1998); Penny v. United Parcel Service, 128 F.3d

408, 413-14 (6th Cr. 1997); Brisentine v. Stone & Wbster
Engi neering Corp., 117 F.3d 519, 526 (11th G r. 1997); Pryn-
er v. Tractor Supply Co., 109 F.3d 354, 365 (7th Cr. 1997); cf.
Harrison v. Eddy Potash, Inc., 112 F.3d 1437, 1453 (10th Cir.
1997) (individual represented by union need not exhaust
renedi es under CBA before filing statutory claimin court);
Varner v. National Super Market, Inc., 94 F.3d 1209, 1213

(8th Cir. 1996) (sane); Tran v. Tran, 54 F.3d 115, 117-18 (2d
Cr. 1995) (sane); see also Cole v. Burns Int'l Security
Servs., 105 F.3d 1465, 1478-79 (D.C. Gr. 1997) ("It is plain
that the Suprene Court saw a critical distinction in the
situations raised by Gardner-Denver and G| ner: Gardner-
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Denver involved arbitration in the context of collective bar-
gaining .... Glner, on the other hand, raised an individua
enpl oyee cl ai moutside the collective bargai ning context").

Thus, even after G lnmer, Gardner-Denver stands as a
firewall between individual statutory rights the Congress
i ntended can be bargai ned away by the union, see, e.g.
Metropol i tan Edison Co. v. NLRB, 460 U.S. 693, 706-07 &
n.11 (1983) (union may wai ve officers' statutory right to be
free of discrimnation, such as enhanced di scipline, based
upon union activity), and those that remain exclusively wthin
the individual's control. Absent congressional intent to the
contrary, a union may not use the enployees' individua
statutory right to a judicial forumas a bargaining chip to be
exchanged for sonme benefit to the group; the statutory right
"can formno part of the collective bargaining process.”
Gar dner-Denver, 415 U. S. at 51. Applying this rule to the
facts of the present case, ALPA could not lawfully agree to
the Arbitration O ause because it would effect a waiver of the
enpl oyees' right to a judicial forumfor the vindication of
their statutory clainms of discrimnation in enploynent.

ALPA ar gues, however, that even if Gardner-Denver pre-
cludes it from waiving enpl oyees' right of access to a judicial
forumfor a statutory claim the arbitration of an
enpl oynment-rel ated cl ai m-whatever the | egal basis for the
claim-remains a nandatory subject of bargaining. The
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district court agreed, holding that the Arbitration Clause is a
mandat ory subject of bargaining "regardl ess of whether

[ALPA] can itself enter into arbitrati on agreenents on behal f
of its nenbers" because the C ause "governs rules or condi-
tions of the pilots' enploynent with Northwest." In effect,
the district court held that an enployer has to bargain over a
proposal concerning rates of pay, rules, or working conditions
that the union is not authorized to accept and the enpl oyer
coul d not enforce.

We cannot agree. The "essence of collective bargaining is
a notion of nutuality, that if a subject is brought up each side
has at |east the authority both to offer and to concede."
Br ot her hood of Railroad Trainnmen v. Akron & Barberton
Belt RR Co., 385 F.2d 581, 603 (D.C. Gr. 1967). It follows
that a proposal to trade that which is not one's to give cannot
be a mandatory subject of bargaining. See Brotherhood of
R R Trainnen, 385 F.2d at 603-04 (proposal to bargain over
effects of job term nations, normally a mandatory subject,
hel d non- mandat ory because uni on "coul d not bargain away
any part of the rights that accrued to enpl oyees under the
[arbitral] Award"); Southern Pacific Co. v. Switchnen's Un-
ion, 356 F.2d 332, 334-35 (9th Cir. 1966) (proposal to redefine
certain work as within particular craft held non-nmandatory
because railroad could not lawfully agree to it: "These then
are not such disputes as can be resolved by capitul ation of the
railroad and thus are not the proper subject [for bargaining
under RLA] section 6"). Because Gardner-Denver precludes
ALPA from agreeing to binding arbitration of individual
statutory clains, we conclude that the Arbitration C ause is
not a mandatory subject of bargaining.*

ALPA argues next that the district court properly enjoined
Northwest's inplenmentation of the Arbitration C ause even if
t he wai ver of enployees' right to a judicial forumfor statuto-

* Al t hough Gardner-Denver suggests that the arbitration of

we need not decide today whether it is an inpernmissible or a

perm ssible subject; the only issue presented is whether it is a

mandat ory subject. See Brotherhood of Railroad Trai nmen, 385
F.2d at 604 n.52.

Page 13 of 17
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ry clains is not a mandatory subject, because ALPA can stil
awful |y bargain over the procedures to be used in arbitration
The Union clains these procedures are a nmandatory subject

of bargai ni ng because the renedy awarded to a successfu
conplainant in the arbitration of a discrimnation claimcould
affect the "rates of pay, rules, or working conditions" of al
enpl oyees, for exanple by restructuring their seniority
rights.

We fail to see how a renedy inposed by an arbitrator in a
proceedi ng i nvol ving only the enployer and an individua
enpl oyee coul d have any adverse effect upon the working
conditions of the enployees in the bargaining unit. Al though
an arbitral award could indeed subject the enployer to an
obligation inconsistent with the CBA, that is not the Union's
probl em but the enployer's: the enployer sinply cannot
make any unil ateral change respecting a mandatory subj ect
of bargaining without first negotiating with the Union as
requi red under the RLA, and a private arbitration between
t he enpl oyer and an individual enployee does not alter this
rule of | aw.

In any event, as we read Gardner-Denver and G | ner,
ALPA can have no role in negotiating obligatory procedural
rules for arbitration of individual statutory clainms. Read
t oget her, those cases establish that only the individual can
determine in what forumhe will vindicate his statutory rights,
and this choice should not be burdened by the majoritarian
concerns that notivate a union. |If a union has a nmandatory
role in negotiating the terns that will apply to arbitration
then it could also contrive to discourage the exercise of the
enpl oyee's right to choose a forum

We conclude that the Arbitration Cause is not a mandatory
subj ect of bargai ning under the RLA. Therefore, Northwest
is not required by RLA's 2, 45 U S.C. 152, to negotiate with
ALPA over it. Instead, Northwest may, as it did, propose
the Arbitration O ause directly to each individual enployee.
VWhile it has |ong been clear that "menbers [of a bargaining
unit] cannot bargain individually on behalf of thenselves as to
matters which are properly the subject of collective bargain-
ing," Steele v. Louisville & Nashville RR Co., 323 U. S 192
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(1944), it is just as well-established that an enpl oyee repre-
sented by a union may bargain directly with his enpl oyer

over a non-mandatory subject of collective bargaining as |ong
as the proposed individual contract "is not inconsistent with a
col l ective agreenment” or sonehow inplicated in an unfair

| abor practice, J.1. Case Co. v. NLRB, 321 U S. 332, 339
(1944).

Here, the Arbitration C ause applies only to the statutory
rights of individuals and is not inconsistent with the CBA
nor is Northwest using its direct dealings with the enpl oyees
ei ther to change anyone's obligations under the CBA or to
avoid dealing with the union on a mandatory subject of
bar gai ni ng. Under these circunstances, the RLA is no bar
to Northwest's contracting individually with its enpl oyees.

B. ALPA's Cross-Appeal: Oher O auses New in 1995

ALPA clainms the district court erred in failing to enjoin
Nort hwest fromunilaterally inplenenting provisions other
than the Arbitration Cause that the carrier added to the 1995
Conditions and that concern mandatory subjects of bargain-
ing. Northwest counters that ALPA's cross-appeal does not
present a ripe controversy in light of the airline' s adoption of
t he scal ed-down 1997 Conditions and its subsequent represen-
tations concerning their application. For the reasons stated
bel ow, we agree with Northwest and dismss ALPA's cross-
appeal for want of a ripe controversy.

In 1997 Nort hwest dropped three of the clauses in the 1995
Condi ti ons about which ALPA now conpl ains. ALPA asserts
that its challenge to these three clauses remains ripe because
"Nort hwest has done nothing ... to alter or revoke the 1995
[ Conditions] that have been signed by 1050 Northwest pilots,
and that still remain in effect." At oral argument before this
court, however, Northwest deliberately and unequivocally
represented that the 1997 Conditions supersede any previous
Condi tions, and that the three clauses deleted in 1997 will not
be enforced agai nst persons who signed the 1995 (or prior)
Condi ti ons.

Al t hough we are aware that "voluntary cessation of all eged-
ly illegal conduct does not ... make the case noot," a claim
for injunctive relief still requires "sone cogni zabl e danger of

recurrent violation, sonething nore than the nmere possibility
whi ch serves to keep the case alive." United States v. WT.
Grant Co., 345 U S. 629, 632-33 (1953); see also Community
for Creative Non-Violence v. Hess, 745 F.2d 697, 700-01

(D.C. Cr. 1984). ALPA s only response to this requirenent

is to say that at sone tinme in the future Northwest m ght not
honor its representation to the court. That is insufficient to
render ALPA's requests for injunctive relief ripe at this tine.
If in the future Northwest were to enforce one of the clauses
agai nst a signatory enployee, or were to indicate its "firm
intention" to do so, Andrade v. Lauer, 729 F.2d 1475, 1481
(D.C. Cr. 1984), then the Union wuld have a ripe claimfor
injunctive relief; at present, however, "the parties have no
live dispute ... and whether one will arise in the future is
conjectural,” Anderson v. Geen, 513 U S. 557, 559 (1995).
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ALPA's only other concern is with the anended version of
the Rul es of Conduct clause in the 1997 Conditions. ALPA
objected to the Rul es of Conduct clause in the 1995 Condi -
tions because it stated that failure to conply with the conpa-
ny's rules and regul ations "shall be grounds for [ ] term -
nation,"” but term nation is governed by the CBA. In 1997,

t herefore, Northwest anended the Rules of Conduct provi-

sion to provide that Northwest's authority to discipline an
enpl oyee represented by the Union is "subject to the griev-
ance and arbitration provisions of the applicable [CBA]."

This revision, coupled with Northwest's firmrepresentation
that it will enforce the Rules of Conduct provision only to the
extent allowed by the 1997 Conditions, would seemto render
ALPA's claimfor injunctive relief unripe.

At oral argunent, however, ALPA suggested that the
revi sed Rul es of Conduct clause still presents a ripe contro-
versy insofar as it provides that "the Conpany, in its sole
di scretion, may anend [its] rules, regulations, or policies from
time to tinme.” If Northwest ever "in its sole discretion”
changed a rule, regulation, or policy concerning a nmandatory
subj ect of bargaining, then it would violate its obligation
under the RLA to negotiate such changes with the Union. In
response to concern over this part of the Rules of Conduct
cl ause, Northwest represented to the court that, "as to nman-
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datory subjects of bargaining, [Northwest] cannot and wil |
not make unil ateral changes. Because the union has a legiti-
mate interest." By this representation Northwest acknow -
edges that the phrase "in its sole discretion" is inplicitly
qualified by the laws of the United States, just as if the
Condition said "provided, however, that Northwest may not
make a change concerning a mandatory subject of bargai ning

wi thout first negotiating with ALPA as required by the

RLA. "

In Iight of Northwest's representation, we fail to discern
any present controversy over the Rules of Conduct cl ause.
The parties agree that the clause does not affect Northwest's
obligations under the RLA to negotiate with ALPA. North-
west has not invoked the clause to make any unil atera
change concerni ng a mandatory subject of bargaining, and it
unequi vocal ly states that it will not do so in the future.
ALPA' s claimreduces to the fear that sonetine in the future
Nort hwest may renege upon this representation to the court.
That possibility is specul ative at best, and in our view utterly
i npl ausi ble. But should it ever conme to pass, then the doors
of the courthouse will be open w de to ALPA.

I1'l. Conclusion

Nort hwest did not violate the RLA by inplenenting the
Arbitration Cause without first negotiating with ALPA. In
No. 98-7196, therefore, we vacate the injunction the district
court entered against Northwest. |In No. 98-7202, ALPA' s
cross-appeal, we do not find a ripe case or controversy at this
time; accordingly, we dismss that case w thout prejudice to
ALPA's raising the sane claimin the future.

It is so ordered
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