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John D. Echeverria, Paul W Ednondson, Elizabeth S.
Merritt, and Laura S. Nel son were on the brief for am cus
curiae The National Trust for Historic Preservation and D.C.
Preservati on League.

Before: Edwards, Chief Judge, WIIlianms and Rogers,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Separate opinion filed by Crcuit Judge WIIlians concur-
ring in the judgment.

Edwar ds, Chief Judge: In 1961, District Intown Limted
Properties Partnership ("District Intown") purchased Cathe-
dral Mansions South, an apartnent building and | andscaped
[ awn on Connecticut Avenue across fromthe National Zoo.
District Intown subdivided this property into nine contiguous
lots in 1988. In March 1989, all nine lots were declared
historic landmarks. In July 1992, the Mayor of the District
of Col unbia denied District Intown's request for construction
permts to build eight townhouses on eight of the nine lots,
finding that the construction was inconpatible with the prop-
erty's landmark status. Alleging that the District of Colum
bia's denial constituted a taking, District Intown and its
general partners sued under 42 U.S.C. s 1983 (1994) for just
conpensati on under the Takings C ause of the Fifth Arend-
nment .

Upon cross notions for summary judgnment, the District
Court granted summary judgment for the District of Colum
bia. See District Intown Properties Ltd. Partnership v.
District of Colunmbia, 23 F. Supp. 2d 30 (D.D.C. 1998). The
District Court held that the rel evant parcel for the purposes
of determ ni ng whether a taking had occurred consi sted of
the entire property, including the apartnent building, not the
eight individual lots that District Intown sought to devel op.
See id. at 35-36. The court then anal yzed the all eged taking
under the Suprene Court's holdings in Lucas v. South Car-

ol i na Coastal Council, 505 U.S. 1003 (1992), and Penn Cen-
tral Transportation Co. v. City of New York, 438 U S. 104
(1978). The District Court found that there was no categori -
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cal taking under Lucas, because District Intown had not been
deprived of all economc value in the relevant parcel. The
trial court further held that District Intown could not make
out a claimunder Penn Central, because its reasonable

i nvest ment - backed expectations had not been di sappoi nted

and it continued to receive econonic benefits fromthe prop-
erty.

We hold that the District Court correctly found that the
rel evant parcel for the takings analysis consisted of the entire
property held by District Intow, i.e., the property as it was
originally purchased in 1961 and as it was held for 27 years
prior to the 1988 subdivision. Al relevant objective and
subj ective factors support this conclusion. Wen the proper-
ty is viewed as a single parcel, there is no doubt that it has

not been rendered val uel ess. Indeed, even if each subdivided
parcel is considered separately, District |Intown has not
shown a "total taking" under Lucas. |In addition, the record

here does not show that District Intown's investnent-backed
expectati ons were di sappointed. This is not surprising, be-
cause District Intown could not have had any reasonable

i nvest ment - backed expectati ons of devel opnent given the
background regul atory structure at the tine of subdivision
Accordingly, we hold that District Intown did not present any
genui ne issue of material fact in support of a takings claim
under Penn Central or Lucas. W therefore affirmthe
District Court's judgnent.

| . Background

In 1961, District Intown purchased in fee sinple Lot 1 of
Subdi vi si on Square 2106 on Connecticut Avenue, across from
the National Zoo. The property was known as Cat hedra
Mansi ons Sout h and consi sted of an apartnent buil di ng and
adj acent | andscaped lawns. District Intown nmade no signifi-
cant changes to the property until 1988, when it subdivi ded
Cat hedral Mansions South into nine lots, designated as Lots
106 through 114. The subdivisions were recorded on June 30,
1988. Lot 106 contains the apartnent building, and Lots 107
t hrough 114 are each portions of the | andscaped | awn. The
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record indicates that District Intown spent $2,819 to survey
the parcel and to record the subdivision. The record does not
refl ect any ot her expenses.

On Decenber 30, 1988, District Intown applied for permts
to build one townhouse on each of the eight |andscaped |ots.
The zoni ng and structural engi neering divisions of the De-
partment of Consumer and Regul atory Affairs approved the
permts on March 7, 1989. However, because the property is
| ocated across fromthe National Zoo, the permts were
referred to the Commission on Fine Arts. See D.C Code
Ann. s 5-410 (1994) ("Shipstead-Luce Act"). The Shipstead-
Luce Act, in effect since the 1930s, enpowers the Conmi ssion
on Fine Arts to communicate to the Mayor "reconmenda-
tions, including such changes, if any, as in its judgnent are
necessary to prevent reasonably avoi dabl e inpairnment of the
public val ues bel ongi ng" to various buildings and parks. 1d.
On March 31, 1989, the Conmmission on Fine Arts recom
mended agai nst construction.

Begi nning in 1987, before the property was subdivided, a
novenent devel oped in the Wodl ey Park community in
support of designating the property a historic |andmark
This cul mnated on March 2, 1989, when the group filed a
| andmar k designation petition. This was five days before
District Intown received zoning approval for the construction
The Historic Preservation Review Board ("Revi ew Board")
approved the | andmark designation on May 17, 1989. Be-
cause the | andmark designation petition was pendi ng when
District Intown's permts were approved for zoning, the per-
mts were referred to the Revi ew Board pursuant to the
District of Colunbia' s |andmark [ aws, see D.C. Code Ann.
s 5-1001 et seq. (1994 & Supp. 1999), effective since 1979. On
July 19, 1989, the Review Board recommended that the
construction permts be denied. The permt applications
were di sm ssed without prejudice on Decenber 20, 1991

On January 31, 1992, District Intown filed new permt
applications identical in all respects to those previously dis-
m ssed. The permts were again referred to the Review
Board, which recommended deni al because construction on
the Iawn woul d be inconpatible with its historic |andmark
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status. Pursuant to D.C. Code Ann. s 5-1007(e), District
Intown requested a hearing before an agent designated by

the Mayor. The hearing was held on July 22 and 24, 1992.

The Mayor's agent agreed with the Review Board, stating

that "any construction destroying the [ awn" would be i ncom
patible with its landmark status. Decision and Order of
Mayor's Agent p 61 n.1, reprinted in Joint Appendix ("J.A ")
368. In addition, the agent purported to hold that the denial
of the construction permts did not work an econonic hard-
ship or constitute a taking, but the District of Colunbia Court
of Appeal s has since declared that the agent's hol di ng was
outside his jurisdiction. See District Intown Properties, Ltd.
v. Departnment of Consumer and Regul atory Affairs, 680 A 2d
1373, 1379 (D.C. 1996) (decision of the Mayor's agent regard-
ing all eged econom ¢ hardshi p woul d have no preclusive effect
in any future proceeding in which District Intown mght claim
an unconpensat ed t aki ng).

Thereafter, on March 22, 1996, District Intown filed this
s 1983 action. On cross notions for summary judgnent, the
District Court entered summary judgnment for the District of
Col unbi a on Septenber 25, 1998. See District Intown Prop-
erties Ltd. Partnership, 23 F. Supp. 2d at 39. The court
found that the property (i.e., the "relevant parcel") for the
pur poses of assessing whether a taking had occurred consist-
ed of the original Lot 1 prior to its subdivision into nine |ots.
See id. at 35-36. Because District Intown continued to
recei ve significant econom c benefits fromuse of the rel evant
parcel, the court found that appellants failed to denonstrate
that their property had been rendered "val uel ess,” and their
claimto a taking under Lucas failed. See id. at 36-37. The
court then turned to the ad hoc anal ysis el uci dated by Penn
Central and found that none of the ad hoc factors support
District Intown's takings claim See id. at 37-39. This
appeal foll owed.

1. Analysis
A St andard of Revi ew

This court reviews a grant of sunmary judgnent de novo.
See Aka v. Washington Hosp. Cr., 156 F.3d 1284, 1288 (D.C
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Cr. 1998) (en banc). A party is entitled to summary judg-

ment if the record reveals that there is no genuine issue as to
any material fact and that the nmoving party is entitled to
judgnment as a matter of law. See Fed R Civ. P. 56(c). 1In
deci di ng whether there is a genuine issue of material fact, the
court must assune the truth of all statements proffered by

t he non-nmovant except for conclusory allegations |acking any
factual basis in the record. See Geene v. Dalton, 164 F.3d
671, 675 (D.C. Cir. 1999). Sunmmary judgrment may be grant-

ed even if the nmovant has proffered no evidence, so long as

t he non-nmovant "fails to make a showi ng sufficient to estab-
lish the existence of an elenent essential to that party's case,
and on which that party will bear the burden of proof at

trial." Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). As
the "party chal |l engi ng governnmental action as an unconstitu-
tional taking," District Intown bears a "substantial burden."
Eastern Enterprises v. Apfel, 524 U S. 498, 523 (1998).

B. The Taki ngs Anal ysi s

The Taki ngs C ause of the Fifth Arendnent prohibits the
government fromtaking "private property ... for public use,
wi t hout just conpensation.” U'S. Const. anend. V. 1In a
regul atory takings case, the principal focus of inquiry is
whet her a regul ati on "reaches a certain magnitude" in depriv-
ing an owner of the use of property. Pennsylvania Coal Co.
v. Mahon, 260 U. S. 393, 413 (1922); see also id. at 415 (asking
whet her the regulation "goes too far"). The Suprene Court
has indicated that nost regul atory takings cases should be
consi dered on an ad hoc basis, with three primary factors
wei ghing in the balance: the regulation's econom c inpact on
the claimant, the regulation's interference with the claimnt's
reasonabl e i nvest nent - backed expectations, and the character
of the government action. See Penn Central Transp. Co., 438
U S at 124.

The nmeaning of the three factors identified in Penn Central
has been anplified by the Court, both in Penn Central and in
| ater cases. The regulation's econom c effect upon the claim
ant may be nmeasured in several different ways. See Hodel v.
Irving, 481 U. S. 704, 714 (1987) (looking to the market val ue
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of a property); Keystone Bitum nous Coal Ass'n v. DeBened-
ictis, 480 U. S 470, 495-96 (1987) (looking to whether the
regul ati on makes property owner's coal operation "conmer-
cially inpracticable"); Andrus v. Allard, 444 U.S. 51, 66
(1979) (looking to the possibility of other econom c use be-

si des sal e, which was prohibited by the chall enged regul a-
tion); Penn Central Transp. Co., 438 U.S. at 136 (focusing on
the ability to earn a reasonable rate of return). A reasonable
i nvest ment - backed expectation "nust be nore than a 'unil at-
eral expectation or an abstract need.' " Ruckel shaus v. Mon-
santo Co., 467 U.S. 986, 1005-06 (1984) (quoting Webb's

Fabul ous Pharnmacies, Inc. v. Beckwith, 449 U S. 155, 161
(1980)). dCaimants cannot establish a takings claim"sinmply
by showi ng that they have been denied the ability to exploit a
property interest that they heretofore had believed was avail -
abl e for devel opnent."” Penn Central Transp. Co., 438 U.S.

at 130. And the character of the governnmental action de-
pends both on whether the government has legitinzed a

physi cal occupation of the property, see Loretto v. Tele-
pronpt er Manhattan CATV Corp., 458 U. S. 419, 434-35

(1982), and whether the regulation has a legitimte public

pur pose, see Keystone Bitum nous Coal Ass'n, 480 U S. at

485. Finally, under all three of these factors, the effect of the
regul ati on nmust be measured on the "parcel as a whole." See
Penn Central Transp. Co., 438 U S. at 130-31

The Suprenme Court has indicated that it will find a "cate-
gorical"™ or per se taking in two circunstances. The first
ci rcunmstance i ncludes regulations that result in "pernmanent
physi cal occupation of property.” Loretto, 458 U S. at 434-35.
This circunstance is not at issue in this case. The second
ci rcunmst ance i ncludes regul ati ons pursuant to which the gov-
ernment denies all economically beneficial or productive use
of property. See Lucas, 505 U.S. at 1015. This so-called
"total taking" claimis at the heart of District Intown's
conpl aint here. Unfortunately, the facial sinplicity of the
"total taking" standard belies the difficulty in its application
As the Court acknow edged in Lucas, its "rhetorical force ..
is greater than its precision, since the rule does not nake
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clear the 'property interest' against which the |oss of value is
to be neasured.” 505 U. S. at 1016 n.7.

Under both Lucas and Penn Central, then, we nust first
define what constitutes the rel evant parcel before we can
eval uate the regulation's effect on that parcel. |In the instant
case the question is: Does the relevant parcel consist of the
property as a whole or do the eight lots for which construc-
tion permts were denied constitute the rel evant parcel s?
This has been referred to as the "denoni nator problem™
E.g., Lovel adies Harbor, Inc. v. United States, 28 F.3d 1171
1179 (Fed. Cir. 1994). State |law may offer sone gui dance on
how to define the rel evant parcel, but, as the Court has noted,
state law is not always determ native. Conpare Lucas, 505
U S. at 1017 n.7 (suggesting that one may | ook to the influ-
ence of the State's property |aw -whether and to what extent
the State has recogni zed and extended | egal recognition to
the particular interest alleged to have been deprived of al
econom ¢ val ue--on the claimant's reasonabl e expectations),
wi th Keystone Bitum nous Coal Ass'n, 480 U.S. at 500 (refus-
ing to treat the support estate as a separate parcel of
property sinply because Pennsylvania | aw recogni zes it as
such and noting that "our takings jurisprudence forecloses
reliance on such legalistic distinctions within a bundl e of
property rights").

C. The Rel evant Parce

The definition of the relevant parcel profoundly influences
t he outcone of a takings analysis. Above all, the parce
shoul d be functionally coherent. |In other words, nore should
unite the property than conmon ownership by the clai mant.
Thus, a court nust al so consider how both the property-
owner and the governnent treat (and have treated) the

property.

The District Court used several factors to determ ne the
rel evant parcel: the degree of contiguity, the dates of acquisi-
tion, the extent to which the parcel has been treated as a
single unit, and the extent to which the restricted lots benefit
the unregulated lot. See District Intown, 23 F. Supp. 2d at
35 (citing Ganpitti v. United States, 22 d. C. 310, 318
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(1991)). An analysis focused on these factors is emnently
sound and it mrrors the approach taken by other courts in
regul atory takings cases. See Forest Properties, Inc. v.
United States, 177 F.3d 1360, 1365 (Fed. Cir.) (stressing the
owner's treatnment of property as a unit fromthe tine of
purchase), cert. denied sub nom RCK Properties v. United
States, 120 S. &. 373 (1999); K & K Constr. Co. v. Depart-
ment of Natural Resources, 575 N.W2d 531, 537 (Mch.)
(stressing contiguity, unity of ownership, and a comon

devel opnent plan), cert. denied, 119 S. . 60 (1998).

Applying these factors, the District Court correctly deter-
mned that all nine lots should be treated as one parcel for
t he purpose of the court's takings analysis. The lots are
spatially and functionally contiguous. District |Intown pur-
chased the property as a whole in 1961 and treated it as a
single indivisible property for nore than 25 years. District
I ntown presented no evidence that, even after subdivision, it
treated the lawn | ots separately fromLot 106, the lot that
contai ns the apartment building, for the purposes of account-
ing or managenent. The intentional act of subdivision is the
only evidence produced by District Intown that it has treated
the lots as distinct units. |In fact, before the Mayor's agent,
District Intown did not cone forward with evidence show ng
that it had, for accounting purposes, treated the | awn nainte-
nance fees separately from expenses associ ated wi th main-
tai ning the apartnment building. See Decision & Order of
Mayor's Agent p 40, reprinted in J. A 364. Wiile there is a
di spute as to whether the adjacent |andscaped | awn increases
the apartnment building's value, this is immterial. Even if
Lot 106 were deened to have the sanme value with or without
Lots 107 through 114, the application of the other three
factors strongly suggests that Lots 106 through 114 are
functionally part of the sane property.

Appel | ants argue that the District Court was wong to
treat all the lots as a single parcel because it contradicts
Lucas and two Federal Circuit cases. This argunent falls
flat. District Intown first argues that the Lucas Court
ternmed "extreme" and "unsupportable” a simlar decision by
the state court in Penn Central to treat multiple holdings as a
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single parcel for takings analysis. See Brief for Appellants at
15-16. This dictum see Lucas, 505 U S. at 1017 n.7, referred,
however, only to the state court's decision to treat all of Penn
Central's holdings in the vicinity of Gand Central Station as
part of the denom nator for the purposes of deciding whether
plaintiffs could receive a reasonable return on their invest-
ment in Gand Central. See Penn Central Transp. Co. V.

New York, 366 N. E.2d 1271, 1278 (N. Y. 1977). The Penn

Central Court had no need to address this holding. The

Lucas dictum casts aspersions on the state court's el evation

of one factor, unity of ownership, over other factors in
determining the relevant parcel. The District Court engaged

in no such "extreme" conduct here; it did not |ook to all of
District Intown's holdings in the vicinity of Cathedral Man-
sions South to evaluate the econom c effect of the regulation

at issue here; it looked to contiguous property that was
purchased and treated as a single unit by appellants.

Simlarly, the two Federal G rcuit cases cited by District
Intown do not undermine the District Court's definition of the
rel evant parcel. See Brief for Appellants at 16 (citing Lovel a-
dies Harbor, 28 F.3d at 1171 and Florida Rock Indus., Inc. v.
United States, 791 F.2d 893 (Fed. Cir. 1986)). Neither of
t hese cases support appellants' position and, in fact, Lovel a-
di es Harbor supports the District Court's decision. In Flori-
da Rock Industries, the court reviewed the Arny Corps of
Engi neers' unconpensated rejection of the plaintiff's applica-
tion to mne limestone on 98 acres of the plaintiff's wetland
property. See Florida Rock Indus., 791 F.2d at 896. The
Federal Circuit affirmed the trial court's decision to consider
the 98 acres as the relevant parcel separate fromthe adjacent
1,462 acres of wetland. See id. at 904. The Federal Circuit's
justification for this decision, however, was that all the evi-
dence and the findings indicated that the Army Corps of
Engi neers woul d have rejected mning on all of the property,
so there was no point to including all 1,560 acres in the
rel evant parcel. See id. at 904-05. Thus, Florida Rock
Industries is not anal ogous to the instant case; there is no
indication that the District of Colunbia will prevent District
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Intown fromcontinuing to use its property to obtain incone
fromits apartnent buil ding.

Lovel adi es Harbor | ends support to the District Court's
decision to treat Lots 106-114 as one parcel. The plaintiff in
Lovel adi es Harbor sought to develop a total of 12.5 acres of
| and, consisting of 11.5 acres of wetlands and one acre of filled
upl and. See Lovel adi es Harbor, 28 F.3d at 1180. The Arny
Corps of Engineers refused to grant the permt required to
fill the wetlands acreage. See id. at 1174. In review ng
whet her this denial constituted a taking the Federal Circuit
found that the trial court correctly concluded that the rele-
vant parcel was the entire 12.5 acres, not just the 11.5 acres
to which the permt denial applied. See id. at 1181. Thus,
Lovel adi es Har bor argues against treating the property bur-
dened by the regul ation separately from conti guous property.

Mor eover, the Lovel adi es Harbor Court enphasized that a
"fl exi bl e approach, designed to account for factual nuances,™
guides its analysis of the denom nator problem 1d. These
factual nuances include "whether there renained substanti al
econom cally viable uses for plaintiff's property after the
regulatory inposition," id. (citing Deltona Corp. v. United
States, 657 F.2d 1184 (C. d. 1981)), and "the timng of
transfers in light of the devel oping regul atory environment."
Id. Both of these factors support our conclusion in the
i nstant case that Cathedral Mansions South as a whol e consti -
tutes the rel evant parcel

Finally, Penn Central is instructive where, as here, appel-
lants own a single piece of property that is divisible into
several legally recognized entities. Indeed, the Court was
rather blunt in saying that

"[t]aking"” jurisprudence does not divide a single parce
into discrete segnents and attenpt to determ ne whet her
rights in a particular segnent have been entirely abro-
gat ed.

Penn Central Transp. Co., 438 U. S. at 130. The Court also
made it clear that a party may not "establish a 'taking sinply
by showi ng that they have been denied the ability to exploit a
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property interest they heretofore had believed was avail abl e
for developnent.” I1d. The Court found this suggestion to be
"sinply untenable.™ 1d.

On the basis of the foregoing authority, it seenms clear here
that we nust anal yze District Intown's property not as sepa-
rate, potentially divisible and transferable parcels, but as one
conti guous parcel. Appellants note that the District of Co-
| unbi a has taxed Lots 107 through 114 at a higher rate since
subdivision, reflecting the District of Colunbia' s assessnent
that these |lots are vacant devel opable land. They contend
that it is inconsistent for the District of Colunbia to speak
fromboth sides of its nmouth in this regard, claimng for tax
purposes that the |lots are devel opable, but refusing to permt
devel opnent on the lots. W sinply note that appellants
retain the right to reconbine the parcels and treat them as
one property for the purposes of taxation, so no further
di sadvantage will befall themon this score.

We are perplexed by our concurring colleague's criticism of
our approach to evaluating a takings claim As the concur-
ring opinion correctly notes, at bottom the approach that we
follow and the result that we reach are in accord with
Supreme Court case law. Unless and until the Court in-
structs otherwi se, we are obliged to judge w thin the bounds
of established precedent.

D. Anal ysi s Under Lucas

G ven that Lots 106 through 114 should be treated as a
single parcel, the District Court's denial of sunmary judg-
ment on District Intown's Lucas claimis unremarkable. To
come within Lucas, a clainmnt nust show that its property is
rendered "val uel ess"” by a regulation. Lucas, 505 U. S at
1009. District Intown presented no evidence to show that the
regul ati on deprived the property as a whole of all economical -
|y beneficial use.

Even were we to view Lot 106 as distinct fromLots 107
through 114, it seens plain that the District Court should
have granted appellees' notion for summary judgnent.

Drawing all inferences in favor of District Intown, the record
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does not support the conclusion that Lots 107 through 114 are
rendered "val uel ess” by the regulation at issue. The record
contains a finding by the Mayor's agent that any construction
that destroyed the | awn woul d be inconpatible with the

[awn's status as a historic landmark. See Decision & Order

of Mayor's Agent p 61 n.1, reprinted in J.A. 368. District
Intown argues fromthis that its case fell on all fours within
Lucas. District Intown seeks to extend Lucas beyond its
reach. The Lucas Court consciously recognized that it was
drawing an arbitrary |line between total destruction of eco-
nom c val ue and sonething marginally | ess than total destruc-
tion. See 505 U.S. at 1019 n.8 (pointing out that while the
line establishing a categorical deprivation as requiring a
conplete dimnution in value is arbitrary as it relates to
someone who only suffers a 95% deprivation in value, the

per son whose deprivation is "one step short of conplete" may
still seek conpensation under the Penn Central bal ancing
test). District Intown propounded no evidence that the

| awns' econom ¢ value was totally destroyed as is required by
Lucas, nor did District Intown offer evidence of the plots' fair
mar ket value after its construction pernmts were denied. Cf
Florida Rock Indus., 791 F.2d at 905 (reversing the trial
court's finding that denial of permt constituted an unconpen-
sated taking because the court failed to consider the proper-
ty's fair market value after regul ation).

The concurring opinion m sconstrues the opinion for the
court when it suggests that, pursuant to our analysis, no
conpensabl e taking could ever be found. As noted in the
foregoing discussion, we sinply intend to highlight the Iimted
nature of the Lucas inquiry, and note that there would be no
"categorical" taking even were we to view the parcels as
separate under Lucas. W do not pass on how the parcels
woul d fare separately under Penn Central's ad hoc anal ysis.

E. Anal ysi s under Penn Central

There are three main factors to be considered in Penn
Central's ad hoc inquiry: the character of the government
action, the regulation's econonmc effect on the claimnt, and
the effect on investnent-backed expectations. District In-
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town does not appear to argue that the character of the
governmental action counsels finding a taking; this is not a
per manent invasion, but rather a general regulation with a
legitimate public purpose. As to the economic effects, Dis-
trict Intown offered no evidence that this regul ation rendered
Lots 106-114 unprofitable to maintain; there is nothing in the
record to suggest that the apartnment building does not bring

in a sufficient return for District Intown, and a claimnt nust
put forth striking evidence of economc effects to prevail even
under the ad hoc inquiry. See Penn Central Transp. Co., 438

U S at 131 (reviewing the Court's decisions uphol di ng regul a-
tions despite dimnution in a property's value of nore than
759 .

Finally, District Intown did not present sufficient evidence
that it had a reasonabl e i nvest nment - backed expectation to
develop the lawns into apartnment buildings. Here, as in
Penn Central, the regulation does not interfere with District
Intown's "primary expectation” concerning the use of the
parcel, because it "not only permts but contenplates that
appel l ants may continue to use the property precisely as it
has been used" for the past 28 years. Penn Central Transp.
Co., 438 U.S. at 136.

District Intown suggested at oral argument that it has
satisfied the requirenment of denonstrating reasonabl e invest-
nment - backed expectati ons because it purchased property that,
at the tine of purchase, was subdividable. This is not
sufficient to establish the existence of reasonabl e i nvestnent-
backed expectations. |In this case, where the devel opnent
District Intown proposes departs fromthe property's tradi-
tional use, and the nmonent of purchase is so attenuated from
t he monent of subdivision, the clainmnt surely must point to
some action beyond nere purchase to establish the reason-
abl eness of its expectations.

Appel | ants al so argue that their expectations of the proper-
ty's use between the nonment of purchase and the nonent of
subdi vi si on coul d have reasonably changed. This may be, but
when appel | ants subdi vi ded they surely knew that the | ega
regi me had changed since they first bought their property.
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Mor eover, they knew that any subdi vi ded parcel would be
subject to that reginme. Lucas teaches that a buyer's reason-
abl e expectations nmust be put in the context of the underlying
regul atory regine. See 505 U. S. at 1030 (stating that the
Taki ngs O ause does not require conpensati on when the
restriction is proscribed by background state |aw rules or
understandings). District |Intown purchased and subdi vi ded
its property subject to an existing regulatory regine that
establishes that District Intown could have had no reasonabl e
expect ati ons of developnent at the tinme it made its invest-
nent s.

At the time of purchase, District Intown could have reason-
ably expected the Shipstead-Luce Act to affect its rights of
devel opnent. For approximately 60 years, the Shipstead-

Luce Act has restricted devel opnent on properties that, |ike
Cat hedral Mansi ons South, abut or border upon the Nationa

Zoo. See D.C. Code Ann. s 5-410. Were that not sufficient,
after 1979, D.C.'s historic landmark laws additionally limted
expectations of developnment. See id. s 5-1001 et seq. Thus,
at the tine District Intown subdivided the property, it knew,
or shoul d have known, that the property was potentially

subj ect to regulation under the | andmark |aws. Cf. Am cus
Curiae Brief at 15 (pointing out that alnost the entire |ength
of Connecticut Avenue from M Street to alnost a mle north

of District Intown's property is either landmarked or within a
historic district). Businesses that operate in an industry with
a history of regul ation have no reasonabl e expectation that
regul ation will not be strengthened to achi eve established

| egi slative ends. See Concrete Pipe & Prods. v. Construction
Laborers Pension Trust, 508 U S. 602, 645 (1993). In this
case, District Intown was in the real estate business, with a
history of restriction of devel opnent for the purpose of
preserving historic sites. Simlarly, the Supreme Court re-
jected a conpany's cl aimof reasonabl e expectations that the
Envi ronnental Protection Agency would maintain trade se-

cret confidentiality where the industry had | ong "been the
focus of great public concern and significant government
regul ati on” and the "possibility was substantial that the Fed-
eral CGovernment ... would find disclosure [of trade secrets]
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to be in the public interest.” Mnsanto Co., 467 U S. at
1008-09. Prior to and after subdivision, this particular prop-
erty was the subject of increasing public activity devoted to
restricting devel opment through | andmark designation. See
Good v. United States, 189 F.3d 1355, 1361-63 (Fed. Cr.

1999) (finding the clainmant had no reasonabl e expectations
where he purchased the | and subject to environnmental regul a-
tion and watched as public concern for the environnent

i ncreased and the applicable regul ati ons becane nore strin-
gent before seeking approval for devel opnent).

District Intown also argues that the District Court's finding
that the regulation did not have a significant econom c inpact
was erroneous. District Intown bases this argunent on the
assertion that they presented undi sputed evidence that the
| awns, absent devel opnent, add nothing to the value of the
apartment building. See Brief for Appellants at 24-25. This
argunent m sunderstands the substantial burden District In-
town faced in District Court. District Intown had to produce
evi dence showing that its entire property, including Lot 106,
no | onger provided a reasonable rate of return given the D.C
regul ati on. Wether the | awns add val ue to the apart nment
building is irrelevant to whether the property as a whol e can
be operated at a sufficient profit even with the regulation. In
short, none of the Penn Central factors support District
Intown's claimof a conpensabl e deprivation of property.

I1'l. Conclusion
For the reasons stated above, we affirmthe D strict
Court's grant of summary judgnment in favor of the District of
Col unbi a.

So ordered.
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WIlliams, G rcuit Judge, concurring in the judgnent: The
District of Colunmbia's Hi storic Preservation Board inposed
historic landmark status not only on an apartmnent buil ding
named Cat hedral Mansions South but al so on a substanti al
stretch of adjacent |awn bordering the sidewal ks of Connecti -
cut Avenue. District Intown, the owner of both, clains that
as applied to the lawn the | andmarking effects a taking of its
property in violation of the Takings C ause of the Fifth
Amendnent. The majority's disposition is--with one inpor-
tant exception--in general accord with the current opinions of
the Suprenme Court. Those decisions are of course binding.

At the same time, however, it is not inappropriate to identify
ways in which the prevailing analysis elevates formal concepts
over economc reality and tends to strip the Cause of its
potential for fulfilling the framers' |ikely purposes.

The econonmist's justification for the Takings O ause is that
it provides a check on governnment's likely tendency to waste
resources by treating private property as a free good. See
Ri chard A. Posner, Econom c Analysis of Law 58 (4th ed.

1992) ("The sinpl est econom c explanation for the require-

ment of just conpensation is that it prevents the government
fromoverusing the taking power."). This is just an applica-
tion of the general principle that if a firmcan externalize
costs (e.g., the health costs of polluting the air), it will use
nmore of the unpriced resource (in this exanple, air as a waste
sink) than it would if required to pay. And it will tend to
over produce the goods or services whose production uses the
superficially "free" good--i.e., it will produce themat a |eve
where the true value of the extra inputs exceeds the true

val ue of the extra output. See generally Robert Cooter &
Thomas U en, Law and Economics 45-46 (1988). As applied

to governnent regulation, simlar oversupply can be expect-
ed--here, production of regulations that inmpose nore costs

than they afford benefits, that do nore harmthan good.

The framers, though not articulating the purpose of the
Cl ause in economc terns, evidently did viewit as ained at
correcting the incentives of the political branches. There is
evi dence, for exanple, that Janes Madi son saw el ectora
power slipping into the hands of a non-Iandhol ding majority,
which in a "leveling" node could be expected to invade
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| andowners' rights. See WIlliam M chael Treanor, The Oigi-
nal Understandi ng of the Takings O ause and the Politica
Process, 95 Colum L. Rev. 782, 849 (1995). Late twentieth
century Anerica, of course, displays a far greater range of
purposes than "l eveling" for reallocation of rights. While the
resulting proposals are naturally advanced in the nanme of the
public good, many are surely driven by interest-group pur-
poses, commonly known as "rent-seeking." Anong these
proposal s, at least sonme inflict aggregate costs considerably
out wei ghi ng their aggregate benefits, paralleling the wastefu
producti on associated with private firns' externalization of
costs. The Takings Cl ause serves to curb such inefficiencies.
See, e.g., Richard A Epstein, Takings: Private Property and

t he Power of Em nent Dormain 281 (1985) ("[T]he Takings

Clause is designed to control rent seeking and political fac-
tion. It is those practices, and only those practices, that it
reaches.").

A Taki ngs O ause construction that was dedi cated wi thout
qualification to preventing such government externalization
woul d requi re conpensati on whenever regul ati on reduced the
val ue of anyone's property, however slightly. Balanced
agai nst that goal is an array of considerations. Mbst obvious
is the cost of calculating and adm ni steri ng conpensati on,
which would tend to sink many a beneficent statute. "Gov-
ernment hardly could go on if to sone extent val ues incident
to property could not be dimnished without paying for every
such change in the general law. " Lucas v. South Carolina
Coastal Council, 505 U. S. 1003, 1018 (1992) (quoting Pennsyl -
vania Coal Co. v. Mhon, 260 U S. 393, 413 (1922)). (The
conpensation cost itself would be only a weak countervailing
factor, for nost beneficent regul ati on woul d presumably gen-
erate gains |arge enough to pay the losers if identification and
calcul ation were costless.) M goal here is not to pinpoint
t he appropriate bal ance between these conpeting consi der-
ations, much less to suggest that the correct reading is one
under which all regulation materially adversely affecting a
property's val ue woul d be conpensable. Rather, it is sinply
to note the ways in which nodern interpretation of the

Page 18 of 27



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7209 Document #484239 Filed: 12/17/1999

Taki ngs C ause, as exenplified in today's decision, inpairs its
role as a disincentive to wasteful governnent activities.

* Kk %

The majority applies an apparent presunption that contig-
uous parcel s under common ownership should be treated as
one parcel for purposes of the takings analysis. This pre-
sunption tends to reduce the likelihood that courts will order
conpensation. The larger the parcel, the greater the chance
that the regulated land will retain an economically viable use.
VWere no such use remains, there is a "total taking" and the
government can "resist conpensation only if the logically
antecedent inquiry into the nature of the owner's estate
shows that the proscribed use interests were not part of his
title to begin with," Lucas, 505 U. S. at 1027; where an
econom cal ly vi abl e use survives regul ation, the best the
owner can hope for is "partial" takings analysis. Under the
latter courts will determ ne whether to award conpensation
by | ooking to "the econom c inpact of the regulation, its
interference with reasonabl e i nvest ment backed expectati ons,
and the character of the governmental action," Kaiser Aetna
v. United States, 444 U.S. 164, 175 (1979); see also Eastern
Enters. v. Apfel, 118 S. C. 2131, 2146 (1998); Lucas, 505 U.S.
at 1019 n.8, and will generally deny conpensation so |ong as
the restriction "substantially advance[s] legitinmate state inter-
ests,” Agins v. Gty of Tiburon, 447 U S. 255, 260 (1980); see
also Dolan v. Gty of Tigard, 512 U. S. 374, 385 (1994). Few
regulations will flunk this nearly vacuous test. |In fact, the
Supreme Court has only once found a partial taking to be
conpensabl e, and even then only a plurality applied the
partial takings analysis. See Eastern Enters., 118 S. C. at
2149; see also id. at 2154-60 (Kennedy, J.) (rejecting the
plurality's takings analysis and finding invalidity on other
grounds) .

The Suprenme Court has offered several justifications for
this distinction between partial and total takings. See, e.g.
Lucas, 505 U.S. at 1017-18 (suggesting that "fromthe | andowner's
perspective,” a total taking is tantamount to a physical taking,
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and that fromthe government's perspective the concern that

an obligation to conpensate for any incidental val ue dim nu-
tion would i npede effective functioning cannot apply in the
"relatively rare situations" of total takings). Fromthe per-
spective of ensuring that the government not engage in

wast ef ul behavi or, however, the focus on the uses of the |and
that remain is msplaced: "[What is decisive is that which is
taken, not that which is retained." Epstein, Takings, supra,

at 58. Wiether the |andowner is left with a limted use of the
| and or none at all is hardly relevant to that issue. And as

t he regul ati ng government delineates the scope of regul ation
the opportunity for strategic behavior is obvious.

The majority's cursory application of the Penn Central
factors further broadens the gap between the two nodes of
anal ysis, reinforcing the seem ngly predetermn ned concl usi on
in partial takings cases, the governnent wins. The mgjority
states that District Intown has not shown the [and "unprofit-
able to maintain," Maj. Op. at 14; it is unimagi nable, howev-
er, absent an extraordinary tax liability, that a parcel could
retain an econom cally viable use yet have a net negative
value. The majority goes on to say that District Intown has
failed to show that the | and does not "bring in a sufficient
return,” id., but does not answer the all-inportant question
a return on what? on out-of-pocket costs? on initial pur-
chase price? on fair market value? Moreover, the majority
provi des no gui dance as to how "sufficient"” the return mnust
be, except to cite Penn Central, in which the Court found that
a 75%dimnution in value did not constitute a conpensabl e
taking. See id.

Simlarly, inits consideration of District Intown's "reason-
abl e i nvest ment - backed expectations,” the majority's analysis
begs the question whether any |andowner, in a world where
zoni ng regul ations are preval ent, could ever argue that a
particul ar regul ati on was "unexpected." The presunption is
i nsurnount abl e: " Busi nesses that operate in an industry with
a history of regul ation have no reasonabl e expectation that
regul ation will not be strengthened to achi eve established
| egi slative needs.” Maj. Op. at 15. Although the 1931
Shi pst ead- Luce Act mght have put District Intown on notice
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that some regul ation of architectural design m ght be expect-
ed, it is farfetched to conclude that District Intown, nerely
because of its proximty to the zoo, should reasonably have
antici pated an absol ute ban on construction; the city's coun-
sel, under questioning at oral argunent, failed to identify any
uses, or even attenpted uses, of the Shipstead-Luce Act to
support a conplete construction veto. Although the Takings
Clause is nmeant to curb inefficient takings, such a notion of
"reasonabl e i nvest ment - backed expectations” strips it of any
constraining sense: except for a regulation of al nost uni mag-

i nabl e abruptness, all regulation will build on prior regulation
and hence be said to defeat any expectations. Thus regul a-
tion begets regul ation.

Al t hough the presunption in favor of |ooking at the parce
as a whole, and in turn the increased reliance on the parti al
t aki ngs node of analysis, is at odds with the underlying
principle of the Takings Cause, it is perhaps the best con-
struction of the Suprene Court's limted guidance. The
Court has never squarely addressed the question of how
courts should define the rel evant geographic parcel of |and,

al so known as "horizontal severance.”™ Marc R Lisker, Regu-
| atory Taki ngs and the Denomi nator Problem 27 Rutgers
L.J. 663, 705 (1996). In Nectowv. Cty of Canbridge, 277

U S. 183 (1928), the Court considered whether the city counci
had effectuated a taking of plaintiff's |land by zoning as
"residential" a 100-foot strip on plaintiff's 140,000 square foot

parcel. Although the Court appeared to treat the rel evant
parcel as enconpassing only the fractional strip, this was in
no respect relevant to the Court's decision. In Penn Central

Transportation Co. v. New York City, 438 U.S. 104 (1978), the
Court applied a very weak form of horizontal severance,

focusi ng exclusively on the | andmarked building itself without
treating the owner's neighboring--but not adjacent--proper-

ty as part of the greater parcel, as had the New York Court

of Appeals. See Penn Central Transportation Co. v. New

York City, 366 N E.2d 1271, 1276-77 (N. Y. 1977). But Penn
Central tells little, as the properties were not all contiguous,
had been put to different uses, and had never been treated as

a unified whole by the owners or the City.
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Penn Central's handling of "vertical severance," however, is
informative, if only by anal ogy. Using |anguage seem ngly
broad enough to enconpass horizontal severance, the Court
made clear that it would not consider the air rights above
Grand Central separately fromthe land rights: " 'Taking
jurisprudence does not divide a single parcel into discrete
segnents and attenpt to determ ne whether rights in a
particul ar segnment have been entirely abrogated.” Penn
Central, 438 U.S. at 130; see also Keystone Bitum nous Coa
Ass'n v. DeBenedictis, 480 U S. 470, 496-502 (1987) (refusing
to regard either coal that statute required mners to |leave in
pl ace (about 2% of total coal), or the "support estate," as
di stinct property for ascertaining whether statute denied
owners all economically viable uses).

The Court has expressed simlar reluctance to engage in
"conceptual severance" nore generally (i.e., the treatnent of
any specific property right as a single unit). In Andrus v.

Al lard, 444 U.S. 51 (1979), the Court refused to treat extinc-
tion of the right to sell any part of a lawfully killed bald eagle
as a total taking. See id. at 65-66 ("At |east where an owner
possesses a full 'bundle'" of property rights, the destruction of
one 'strand’ of the bundle is not a taking, because the
aggregate must be viewed in its entirety."). The Court

arguably evidenced a retreat fromthis strong position in

Hodel v. Irving, 481 U S. 704, 717-18 (1987), in which it found
a taking in legislation that "conpletely abolished" certain

| andowners' rights to dispose of their property by descent or
devi se, even though they retained conplete rights to possess
and to nmake inter vivos transfers. The Court has not,

however, reached agreenent on the scope of this retreat.

Conpare id. at 719 (Scalia, J., concurring) (saying the deci-
sion "effectively limts Allard to its facts"), with id. at 718
(Brennan, J., concurring) (saying that the case was "unusual "
and thus had no inpact on Allard). Overall, | think the
majority is correct inits inplicit understanding that the
Supreme Court is reluctant to carve a | andowner's parcel into
smal l er units for which conpensati on m ght be nore |ikely.

But the factors that the majority applies in making the
deci sion, drawn from deci sions of the Federal Circuit and
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G ains Court and characterized by the majority as "em nent-

ly sound,” Maj. Op. at 9, strike ne as uninformative and
largely irrelevant. The factors considered are: (1) whether

t he nei ghboring parcels are contiguous, (2) whether they were
acqui red simultaneously, (3) whether they have been treated

as a single unit, and (4) the extent to which the restricted | ot
benefits the neighboring lot. Mj. Op. at 8-9.

The first factor, contiguity, is clearly necessary but in no
way sufficient. The next two factors--sinultaneity of acquisi-
tion and unity of use--are nore troublesonme. Both elevate
hi story--either the historical purchase or the historical use--
over the real-world present rel ationship between the tracts.
Conpare Laura M Schl eich, Takings: The Fifth Anend-
ment, CGovernnment Regul ation, and the Probl em of the Rele-
vant Parcel, 8 J. Land Use & Envtl. L. 381 (1993) (proposing
that courts |l ook to the "nmonent of regulation” when defining
the relevant parcel). The majority's focus on the property's
use prior to regulation tells us nothing about the val ue-
produci ng opportunities foreclosed at the tinme of regul ation
"It is, of course, irrelevant that [the governnent] interfered
with or destroyed property rights that [plaintiff] had not yet
physically used. The Fifth Amendnment nust be applied with
‘"reference to the uses for which the property is suitable,
havi ng regard to the existing business or wants of the com
munity, or such as nmay be reasonably expected in the inme-
diate future." " Penn Central, 438 U S. at 143 n.6 (Rehn-
qui st, J., dissenting, quoting Boomyv. Patterson, 98 U S. 403,
408 (1879)).

The majority mentions but brushes aside a fourth factor--
the extent to which the regul ated parcel benefits the neigh-
boring lot. M. Op. at 9. Yet this appears the nost
relevant. The nore a burdened tract in its regul ated use
benefits contiguous property, the less likely that the regul a-
tion has a net negative inpact. |In the extrene case a
property interest may be worthl ess except in conjunction wth
another. Thus in Keystone Bitum nous Coal Ass'n, the
Court pointed out that the "support estate" had "val ue only
insofar as it protects or enhances the value of the estate with
which it is associated [i.e, the mineral estate],” 480 U S. at
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501, and therefore refused to treat the "support estate" as a
separate interest at all. Simlarly, small parcels of |and,
either in the interior or around the edges of greater parcels,
commonly are val uable only when they conmbine with the

greater parcel to create a nore valuable whole; for regulation
of the exterior (such as setback requirenents), then, it makes
sense to neasure the inpact in conjunction with the "pri-
mary" parcel. Looking to the property owner's benefit from
these internal synergies parallels use of "average reciprocity
of advantage,” Pennsylvania Coal Co. v. Mhon, 260 U.S.

393, 415 (1922), which considers the benefit that each bur-
dened owner--as in ordinary zoning or historic districting--
receives fromthe simlar restriction of his neighbors.

O course there will be some synergy between al nost any
two nei ghboring parcel s under conmon ownership, since uni-
fied ownership creates options for the sole owner that multi-
pl e | andowners coul d achi eve only by contracting. But syner-
gy is a matter of degree, and nere contiguity should not be
enough. One comment at or proposes a rather demandi ng
synergy test, arguing that the regulated tract should be
considered as its own parcel so long as not all of its value
derives fromsynergies with neighboring |l and; in such cases,
t he parcel woul d have an i ndependent economically viable
use, which if destroyed by regul ati on woul d be conpensabl e
under Lucas. See John E. Fee, Conment, Unearthing the
Denom nator in Regulatory Taking dainms, 61 U Chi. L.

Rev. 1535, 1557-58 (1994). One need not go so far to see the
ski npi ness of the synergy here.

To be sure, Cathedral Mansions is nore than severa
conti guous parcels. According to the decision of the Historic
Preservation Revi ew Board, "The buildings are sited inmagi na-
tively to provide the greatest possible integration of |iving
space with well -1l andscaped open space.” Joint Appendi X
("J.A ") 320. (Passersby who observe the rather bare | awmn
will have to reach their own judgnents on the adjective "well-
| andscaped.”) Integration there doubtless is--alnost any
awn around a building will manifest a degree of integration
But there is no explicit showi ng that these synergi es depend
on the entire | awn renai ni ng undevel oped. The proposed
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t omnhouses woul d cover only the portion of the lawn abutting
Connecticut Avenue, still leaving the interior portion, approxi-
mately half the | awn, undevel oped. Comon sense woul d

suggest that at sone distance fromthe building margina
synergies created by extra | awn space becone slight, and

thus that the part of the |lawn beyond that |ine should be
treated as its own parcel for takings purposes. Further

al t hough District rent-control |aw evidently all ows the owner

to earn a return on the tax-assessed value of land in a single
tract with a rent-controlled building (here the owner could
apparently recover that status by undoing the formalities of
subdivision), that value is likely to be only a tiny fraction of
t he val ue absent the historic |andmarking.

In fact, it may well be conpletely different synergies--ones
between the | awn and adj acent Connecticut Avenue- -t hat
have driven the | andmarki ng decision. The Board observed
that the awn "contributes significantly to the uni que open
space character of Connecticut Avenue." J.A 320. A cynic
m ght suspect that the alleged rel ati onship between the | amn
and the Cathedral Mansions apartnments is little nore than a
cl oak by which the citizens of Upper Northwest Washington
have secured sone parkland on the cheap. Parks are good,
but the Fifth Anendnent says that taking themis not.

O course, there is another synergy between the two par-
cel s and adj acent Connecticut Avenue, nanely the historica
val ue that inheres in the preservation of a building as it was
initially constructed (i.e., with an expansive |awn beside it).
Unconpensat ed | andmark preservation seens to rest on this
synergy. The Court in Penn Central enbraced the view that
"the preservation of |andmarks benefits all New York citizens
and all structures, both econom cally and by inproving the
quality of life in the city as a whole.”™ 438 U S. at 134. This
broad | anguage seens to redefine "reciprocity of advantage"
in such a way that no governnent act could ever require
conpensation, as the afflicted owner would be a nenber of
the taking polity and thus in recei pt of offsetting advantages,
artificially presumed to be adequate
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Apart fromobliterating takings | aw, such a view has pecu-
liarly perverse effects in the real mof historic preservation
Al t hough such laws try to preserve for society the positive
externalities created by buildings |ike Cathedral Mansions,
inflicting the entire cost on the creator of the |andmark (or
his successor in interest) is bound to discourage investnment in
first-class design. Mreover, while insurance markets can
achi eve the risk-spreading (or anti-"denoralization") goals
that some attribute to the Takings C ause, conpare Posner
Economi ¢ Anal ysis of Law, supra, at 58, they cannot offset
non- conpensation's di sincentive to good design. Historic
| andmark preservation, after all, is inposed selectively on
t hose who went out of their way to secure architectural
distinction. The higher the quality, the higher the prem um
for takings insurance; the disincentive is inescapable.

Havi ng found that the |lawn and apartnent parcels shoul d
be treated as a unit, the majority neverthel ess considers
whet her conpensati on woul d be due even if the |lawn were
anal yzed separately; in doing so, it gratuitously takes an even
har sher stance agai nst conpensati on than does present | aw.
The majority finds that District Intown has failed to offer
evi dence that the regulation denies it "economcally viable use
of [the] land," Lucas, 505 U S. at 1016, even though the
Mayor's own agent found that "any construction that de-
stroyed the | awn woul d be inconpatible with the awn's status

as an historic landmark." Mj. Op. at 13. Thus, so long as
the I awn is untouched, "economcally viable" uses are perm s-
sible. It is hard to inmagi ne what "econom cally viable" use

that constraint |eaves, unless the magjority nmeans that the

very barest thread of value, yielded by sone thoroughly

bucolic use, is enough to defeat a total takings claim By this
standard, no regul ation can ever effect a total taking, and at
best will be tested only under the far weaker partial takings
rubric.

The prevailing Federal Circuit-Cains Court method of
defining the relevant parcel, followed by the panel here,
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focuses on nmargi nal issues and |argely overl ooks the nore
critical concern of synergies; the focus on the | andowner's
historical, rather than proposed, use further skews the analy-
sis. But the Suprene Court's general approach seens to
mlitate in favor of looking to the parcel as a whole. Simlar-
Iy, although resting unconpensated | andmark preservation on

the idea of reciprocal advantage stretches the concept into
nmeani ngl essness, and the denial of conpensation discourages

ex ante what it hopes to foster ex post, the current cases give
these argunments little purchase. Accordingly, | concur in the
majority's decision to affirm
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