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Kevin L. Fast argued the cause for petitioner. Wth him
on the briefs were Douglas S. Burdin and Andrew J. Turner

Alan D. Greenberg, Attorney, U S. Departnent of Justice,
argued the cause for respondents. Wth himon the brief was
John T. Hannon, Attorney, U S. Environnental Protection
Agency. Lois J. Schiffer, Assistant Attorney Ceneral, Chris-
topher S. Vaden and Eric G Hostetler, Attorneys, US
Department of Justice, and Mark M Kataoka, Attorney, U.S.
Envi ronnental Protection Agency, entered appearances.

Mtchell H Bernstein argued the cause for intervenors
Al liance of Autonopbile Manufacturers and Associ ati on of
I nternati onal Autonobile Manufacturers, Inc. Wth himon
the brief were Rchard A Penna, Charles R Sensiba, Julie
C. Becker and Charles H Lockwood I1.

Bef ore: Edwards and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Senior Circuit Judge
WIlians.

WIlliams, Senior Circuit Judge: Title Il of the Cean Air
Act, 42 U S.C. s 7521 et seq. (1955), sets up a programfor
the regul ation of both notor vehicles and their fuels in order
to reduce harnful em ssions. Section 206 charges the Envi-
ronmental Protection Agency with testing new notor vehicles
to ensure that each vehicle's emssions will conply with
federal emnm ssions standards throughout its "useful life." 42
US. C s 7525(a)(1). Section 206(d) says that the agency
"shall by regul ation establish nmethods and procedures for
maki ng tests under this section." 1d. s 7525(d) (enphasis
added) .

In a rul emaki ng pursuant to s 206, the EPA adopted a
Conpl i ance Assurance Program or "CAP 2000." 64 Fed.
Reg. 23,906 (1999). CAP 2000 does not, however, set out
"met hods and procedures for making tests.” Rather, it es-
tablishes a framework for autonobile nmanufacturers to devel -
op their own tests, to be used once the EPA gives approval,
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case-by-case, after private proceedings with each manufactur-
er.

Petitioner Ethyl manufactures and markets fuel and |ubri-
cant additives for use in nmotor vehicles. It argues that CAP
2000 violates the Act because it provides for test procedures
and nethods to be vetted in individual closed proceedi ngs
rather than in a notice-and-coment rul emaking. And it
clains to be injured because the nechani sm adopted by the
EPA deprives it of the opportunity to observe the rul enaking
process and thus gain information useful in its efforts both to
devel op and inprove its products and to key themto the
certification tests. For the reasons given bel ow we grant the
petition.

* * *

Bef ore a manufacturer may introduce a new notor vehicle
into comrerce, it nust obtain an EPA certificate indicating
conpliance with the requirenents of the Act and applicable
regul ations. It submits an application containing test data
and other information specified by the EPA, which issues a
certificate if the manufacturer has shown, anong ot her
things, that the vehicle's em ssions control systens will
achi eve conpliance with em ssions standards over the vehi-
cle's full useful life. See 40 CFR s 86.1848-01

Critical here is the question of the control systens' possible
deterioration over tinme. Before 1993 EPA had had a durabil -
ity test that called for prototype vehicles to be driven over a
50, 000-ni | e course known as the Autonobile Manufacturers
Associ ation ("AVA") driving cycle. 58 Fed. Reg. 3994, 3995/1

(1993). In 1993 it adopted a "revised durability program' or
"RDP" that retained that test "as the standard EPA-defined
procedure.” 1d. But the RDP regulations also permtted

aut onobi | e conmpani es to develop alternative test nethods and
procedures provided that they (a) obtai ned EPA approval for
each such test and (b) performed in-use testing to verify the
accuracy of the em ssions deterioration predictions made by
their tests. See id. at 3995. The EPA did not adopt these
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tests through rul emaki ng but sinply approved themon a
case- by-case basis.

In May 1999 the EPA replaced RDP with CAP 2000.
These regul ations elimnate the AMA driving cycle as an
EPA- defined test method. Instead, the program avail abl e as
an alternative in 1993-99, under which manufacturers are to
develop their own em ssions durability test methods and
procedures, has becone the sole method. Thus, rather than
promul gati ng net hods and procedures for durability testing
itself, the EPA now requires, through CAP 2000, that "[t]he
manuf acturer shall propose"” a durability program 40 C F. R
s 86.1823-01. Each manufacturer is required to obtain EPA
approval for its tests, and nust verify its results through in-
use testing.

Manuf act ur er - proposed tests under CAP 2000 nust (a)
"effectively predict the expected deterioration of candidate in-
use vehicles over their full and internediate useful life," and
(b) be "consistent with good engi neering judgnent."

40 CF.R s 86.1823-01(a). Wthin these criteria, the
manuf act ur er - devel oped m | eage accumnul ati on procedures are
to be

based upon whol e-vehicle full-ml|eage accunul ation
whol e-vehi cl e accel erated m | eage accumrul ati on (e.qg.
where 40,000 mles on a severe accumul ation cycle is
equi valent to 100,000 mles of normal in-use driving),
bench agi ng of individual conponents or systemns, or

ot her approaches approved by the Adm nistrator.

40 CF.R s 86.1823-01(a)(1)(ii). The "bench aging" referred
to is a system whereby conponents are renoved fromthe
vehicle and tested for durability separately. 40 C F. R

s 86.1823-01(a)(1)(B)

In adopting this system of individualized test approval, the

EPA explicitly found that "rul emaking for each durability
programis not required.” 64 Fed. Reg. at 23,914/3. It also
said, in a response to petitions for reconsideration by Ethyl,
that public participation in the certification process would
interfere with the process of review ng manufacturers' sub-

m ssi ons "because of the |arge anmount of information clai ned
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confidential" and that, because the process was annual, the
use of notice-and-conment procedures woul d be "admni nistra-
tively burdensone." August 23, 2001 Response to Ethyl
Corporation Petitions Denyi ng Reconsideration of Three EPA
regul ati ons: CAP 2000, Heavy Duty Gasoline, and OBD/ | M
EPA Air Docket A-96-50, No. VI-C 03, 39.

Et hyl chal | enges not only CAP 2000 but al so regul ations
governing the certification of heavy duty vehicles and en-
gi nes, 65 Fed. Reg. 59,896 (2000), which incorporate the CAP
2000 regul ations by reference, and EPA' s denial of its various
petitions for reconsideration, 66 Fed. Reg. 45,777 (2001).

* * *

The EPA argues that we need not reach the nerits be-
cause, it says, Ethyl |lacks both Article Il and "prudential"
standing. W think it has both.

As is well known, Article Ill requires a party seeking
judicial relief to show (1) that it has suffered an "injury in
fact"; (2) that the injury is caused by or fairly traceable to

t he chal |l enged actions of the defendant; and (3) that it is
likely that the injury will be redressed by a favorabl e deci-
sion. Lujan v. Defenders of Wldlife, 504 U S. 555, 560-561
(1992).

Ethyl's assertions of injury fall into two categories. First,
as we've already nentioned, it says that as a manufacturer of
additives for notor vehicle fuels it has an interest in under-
standi ng the test nethods and procedures by which the EPA
certifies new notor vehicles. CAP 2000's provision for
cl osed- door adoption of em ssion test procedures deprives
Et hyl of information that might well help it devel op and
inprove its products with an eye to conformty to em ssions
needs.

Second, Ethyl says that CAP 2000 deprives it of informa-
tion that m ght be useful for securing EPA approval for its
own fuel additive products under the Act. It points in
particular to s 211(f), which prohibits use of any fuel or fue
additive that is not "substantially simlar” to the fuels used to
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certify vehicles under s 206, unless a waiver is obtained from
EPA. See 42 U.S.C. s 7545(f).

EPA' s response to this focuses alnost entirely on Ethyl's
asserted interest in the s 211(f) waiver process, conpletely
ignoring its interest in obtaining information about vehicle
certification for present-day research and devel opnent of
products that will be judged (by both the governnent and
consumners) according to their effect on vehicle enissions.

The Suprene Court has nade clear, however, that a denial of
access to information can work an "injury in fact" for stand-

i ng purposes, at |least where a statute (on the claimants
reading) requires that the information "be publicly disclosed"
and there "is no reason to doubt their claimthat the infornma-
tion would help them" Federal Election Commin v. AKins,

524 U. S. 11, 21 (1998). Here, against Ethyl's fairly detailed
description of how the information that open rul emaki ng
proceedi ngs provi de woul d prove useful to it, the EPA offers
little nore than a vague shrug of skepticism

Because Article Il standing is clear fromEthyl's informa-
tional and market interests in the vehicle-testing program we
need not address the interest based on its need to seek
variances under s 211(f).

To show "prudential" standing, Ethyl nust fall within the
"zone of interests" protected or regulated by the Act. See
Bennett v. Spear, 520 U.S. 154, 162 (1997). The test is not a
particul arly demandi ng one, Carke v. Securities Industry
Associ ation, 479 U. S. 388, 399 (1987), and includes not only
t hose chal | engers expressly mentioned by Congress, but also
unnentioned potential challengers that Congress woul d have
t hought useful for the statute's purpose (whose chal |l enges
t hereby support an inference that Congress woul d have in-
tended eligibility). See Hazardous Waste Treat ment Counci
v. EPA, 861 F.2d 277, 283 (D.C. Gr. 1988). It excludes
parties whose interests are not consistent with the purposes
of the statute in question. See Clarke, 479 U S. at 399. As a
manuf acturer of fuel additives seeking an open process for
testing the em ssions control systens whose character may
affect the efficacy of its products, Ethyl's interests appear
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congruent with those of the statute, i.e., the devel opnent of
products that will reduce harnful air pollutants. Indeed, this

court has |l ong recogni zed the interdependence between notor
vehicle certification under the Act (the process at stake here)
and fuel regulations (under which Ethyl is a direct regul atee).
See e.g., Lubrizol Corp. v. EPA, 562 F.2d 807, 810 (D.C. Cr.
1977); Anoco O Co. v. EPA 501 F.2d 722, 737 (D.C. Cr.
1974). The case is not unlike National Cottonseed Products
Associ ation v. Brock, 825 F.2d 482, 489-492 (D.C. Cr. 1987),
where we found standing for a manufacturer whose respira-

tors had been assigned a |l ow rating by an agency supervising
conditions in a workplace for which the respirators were a
potential neans of conpliance. W treated the respirator
seller's interest, and that of the regulated firns, as " 'two
sides of the same coin." " 1d. at 491 (quoting FAIC Sec., Inc.
v. United States, 768 F.2d 352, 359 (D.C. Gr. 1985)).

On to the merits: As we said, s 206(d) of the Act states
that the adm nistrator "shall by regul ation establish nethods
and procedures for making tests under this section.” 42
US. C s 7525(d). Although special provisions govern review
under the Act, here the relevant provisions are the sane as
under the Administrative Procedure Act. W are to reverse
t he chal |l enged EPA actions if they are "arbitrary, capricious,
an abuse of discretion, or otherwi se not in accordance with
law' or "in excess of statutory jurisdiction, authority, or
limtations." 42 U S.C. s 7607(d)(9)(A), (O

CAP 2000 does not, as s 206 directs, "establish nethods
and procedures for making tests,” and it is the only "regul a-
tion" in the picture. Instead, it provides criteria for individu-
al aut onobile manufacturers to develop their own test neth-
ods and procedures, which the EPA approves in a process
t hat does not invol ve rul emaki ng.

Concei vably s 206(d)'s requirenent that EPA use regul a-
tion to "establish nethods and procedures for making tests”
could be squared with the record by readi ng "maki ng tests"”
as referring to devising the tests rather than conducting
them Thus Congress woul d be mandati ng that the EPA use
regul ations nerely to set up a systemfor picking tests (which

Page 7 of 10
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m ght then be picked any old way) rather than mandating the
use of regulations to decide how the tests thensel ves shoul d
be conducted. But nothing in the context of the provision
suggests that the "establish{nment]" under s 206(d) is to be so
renote fromthe actual process of conducting tests, and it is
hard to see any congressional purposes that woul d be served

by such a requirenment. |Indeed, neither in the administrative
proceedi ngs nor before us has the EPA i nvoked such a

readi ng.

Rat her, the EPA seeks to defend CAP 2000 by treating the
i ssue as involving sinply the level of specificity or generality
at which it was supposed to act, citing American Trucking
Associ ations v. Department of Transportation, 166 F.3d 374
(D.C. Cr. 1999) (agency to pronul gate by regul ation safety
rating "requirenents” and neans to determ ne whether carri-
ers had net the requirements), and New Mexico v. EPA, 114
F.3d 290 (D.C. Gr. 1997) (agency to promulgate "criteria" for
a certification process). In those cases, as Congress had not
specified the | evel of specificity expected of the agency, we
hel d that the agency was entitled to broad deference in
pi cking the suitable I evel. See American Trucking, 166 F.3d
at 379-80; New Mexico, 114 F.3d at 294. But here Ethyl's
chal l enge is not that the EPA was too general in establishing
test procedures by regulation, but that it didn't establish
them by regul ation at all.

EPA's failure to act by regulation is thus simlar to, and
control l ed by, our decision in MST Express v. Departnent of
Transportation, 108 F.3d 401 (1997), which preceded Aneri -
can Trucki ng and invol ved the sanme statutory requirenment of
proceedi ng by regulation in setting safety requirenments for
common carriers. Rather than pronul gate regul ati ons stat-
ing the means for determ ning whether carriers nmet the
safety fitness requirenents, the agency had sinply required a
carrier to "denonstrate that it has adequate controls in place"
to ensure conpliance with the substantive requirenments, and
had devel oped a "safety fitness rating nethodol ogy.” Id. at
402, 403. This nethodol ogy provi ded agency inspectors with
detail ed guidelines for evaluating a notor carrier's safety
rating--but it was not the product of notice-and-coment

Page 8 of 10
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rul emaking. See id. at 403. W found that the agency had
"failed to carry out its statutory obligation to establish by
regul ati on a neans of determ ning whether a carrier has
conmplied with the safety fitness requirenents.” 1d. at 406.
EPA's error here is simlar.

There may, of course, be cases in which it is hard to
di stingui sh between pronul gati ons of (1) vaguely articul at ed
test procedures (which would be reviewed deferentially under
such cases as Anmerican Trucking) and (2) procedures for
| ater devel opnent of tests (invalid under MST Express).
Both, after all, necessarily inply a later (or at |east different)
proceeding in which the agency will fill in details. In this
case, however, one can distinguish on the basis of the |an-
guage used by the agency. Wth CAP 2000, the EPA does
not claimto have itself articul ated even a vague durability
test. Rather, CAP 2000 requires that "[t]he manufacturer
shal | propose a durability progrant for EPA approval. 40
C.F.R s 86.1823-01(a). It thus falls on the forbidden side of
the |ine.

The EPA al so defends CAP 2000 on grounds that seemto
flout the evident congressional purpose. First, it argues that
because it has chosen to approve test procedures only for one
nodel year at a tine, proceeding by regulation would be
adm ni stratively burdensone. (Cbviously this cannot over-
cone a clear congressional command. Further, it is true only
in the sense that an open procedure--the very thing nmandat -
ed by Congress--is |ess convenient than a closed one. It may
be. Qher parties may raise questions or find fault in proce-
dures that look fine to the agency and the auto nmakers. But
Congress has already nade the trade-off. Nothing in our
opi nion requires that EPA use only a "one-size-fits-all" test
method. Al that is required is that it establish its proce-
dures, no matter how variegated, "by regulation.”

Finally, both EPA and the auto manufacturers who inter-
vene on its behalf argue that the approach of CAP 2000 is
necessary because of the presence of what the manufacturers
believe to be "confidential business information" ("CBI"). If
the EPA were to establish test methods and procedures by
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regul ati on, they say, inportant CBlI m ght becone public,

all owi ng conpetitors to "back engineer” their products. See
Tr. of Oral Argunent at 29-30. Mreover, they argue that

t he sheer "anmount of clained confidential business infornma-
tion would significantly reduce the useful ness of public notice
and an opportunity to comment upon manufacturers' durabili -

ty progranms." EPA Br. at 44.

It is hard to know what to make of this argunent. First
and forenost, s 208(c) provides that the adm nistrator may
protect the confidentiality of "methods or processes entitled
to protection as trade secrets.” 42 U S.C. s 7542(c). Espe-
cially given this available renedy, it seenms to us a conplete
non sequitur to suggest that because a procedure (the rule-
maki ng mandated by s 206(d)) may invol ve sonme protectable
CBl, the entire procedure should be short-circuited and re-
pl aced with a cluster of closed bargai ni ng sessi ons between
t he EPA and each manufacturer. Congress obviously expect-
ed that rul emaki ngs woul d proceed despite the exi stence of
CBlI that would require protection under s 208(c). Plainly
the theory provides no basis for disregarding the congression-
al command.

* * *

CAP 2000, rather than constituting an EPA establi shnent
"by regul ation” of "nethods and procedures for making
tests,” as required by s 206(d), is instead a promul gation of
criteria for the later establishnment of such nethods and
procedures by private negotiation between the EPA and each
regul ated auto naker. So it is "not in accordance with |aw. "
W therefore vacate the CAP 2000 program and renand the
case to the EPA with instructions to establish test nethods
and procedures by regul ation.

So ordered.
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